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Ill  the  United  States  District  Court  in  and  for  the 
Eastern  District  of  Washington  Southern  Divi- 
sion 

Civil  No.  191 

LESLIE  O.  FOWLES, 

Plaintiff, 
vs. 

COMMERCIAL   CASUALTY  INSURANCE 
COMPANY,  a  New  Jersey  corporation. 

Defendant. 

COMPLAINT 

To  the  Honorable  Lewis  B.  Schwellenbach,  Judge 
of  Said  Court: 

1.  This  action  is  brought  under  the  provisions 
of  the  Federal  Declaratory  Judgment  Act  as 
amended.  (Sec.  274d  of  the  Judicial  Code;  28 
USCA  See.  400) 

2.  Plaintiff  is  a  citizen  and  resident  of  the  State 
of  Washington. 

3.  The  defendant  is  a  corporation,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  New  Jersey  for  the  purpose  of,  among 
other  things,  engaging  in  a  general  life,  health  and 
accident  insurance  Imsiness,  and  is  dulv  admitted 
and  licensed  to  transact  such  Imsiness  in  the  State 
of  Washington. 

4.  There  is  a  diversity  of  citizenshi})  between 
tlu^   plaintiff  and  the  defendant.     That  amount  in 
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(Controversy  herein   exceeds  the   sum   of   $3,000.00, 
exclusive  of  interest  and  costs. 

5.  On  or  about  the  4th  day  of  May,  1937,  the 
defendant  issued  to  plaintiff,  then  32  years  of  age, 
at  the  City  of  Olympia,  Washington,  in  considera- 
tion of  the  premium  of  $10.20  and  the  statements 
contained  in  the  application  of  plaintiff  therefor, 
its  policy  of  life,  health  and  accident  insurance 
No.  14  H  5110,  and  said  policy  of  insurance,  by 
virtue  of  renewals  thereof,  remained  [1^]  in  full 
force  and  effect  at  all  times  hereinafter  mentioned. 

6.  Said  policy  of  insurance  provided,  siibject  to 
the  provisions  and  limitations  therein  contained, 
that  defendant  insured  plaintiff  against  loss  of  time 
and  the  expenses  of  hospital,  nursing,  medical  and 
surgical  care,  resulting  independently  of  all  other 
causes,  from  accidental  bodily  injury,  fatal  or  non- 
fatal, referred  to  therein  as  ^'such  injury",  from 
the  date  of  any  accident  causing  continuous  total 
disability  which  should  prevent  plaintiff  from  per- 
forming any  and  every  duty  pertaining  to  his  occu- 
pation, to  the  extent  of  $25.00  per  week  for  such 
loss  of  time  for  the  period  of  such  disability. 

7.  Said  policy  of  insurance  provided  further 
that  if  such  injury  entitled  plaintiff  to  such  weekly 
indemnity  under  the  terms  thereof,  and  within 
ninety  days  from  the  commencement  of  such  dis- 
ability, defendant  would  pay  for  treatment  and 
residence  in  a  hospital,  in  addition  to  the  indemnity 
otherwise    provided,    for    a    period    not    exceeding 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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fifteen  consecutive  weeks,  provided  plaintiff  should 
be  necessarily  confined  in  a  hospital,  the  amount 
expended  for  such  hospital  expenses  to  the  extent 
of  $25.00  weekly. 

8.  At  the  time  of  making  application  for  said 
policy  of  insurance,  plaintiff's  occupation  was  that 
of  a  Mail  Carrier  in  the  Postal  Service  of  the 
United  States  in  the  City  of  Olympia,  State  of 
Washington,  and  that  fact  w^as  so  stated  and  known 
to  the  defendant.  On  or  about  1937,  plaintiff  be- 
came a  Commissioner  Officer  in  the  Military  Service 
of  the  United  States  of  America.  In  that  con- 
nection, said  policy  of  insurance  provides: 

Change  of  Occupation.  1.  This  policy  in- 
cludes the  endorsements  and  attached  papers, 
if  any,  and  contains  the  entire  contract  of  in- 
surance except  as  it  may  be  modified  by  the 
Company's  classification  of  risks  and  premium 
rates  in  the  event  that  the  Insured  is  injured 
after  having  changed  his  occupation  to  one 
classified  by  the  Company  as  more  hazardous 
than  that  stated  in  the  policy,  or  while  he  is 
doing  any  act  or  thing  pertaining  to  any  occu- 
pation so  classified,  except  ordinary  duties 
about  his  residence  or  while  en2:aG:ed  in  recrea- 
tion,  in  which  event  the  Company  will  pay  only 
such  portion  of  the  indenmities  provided  in 
the  policy  as  the  [2]  premium  paid  would  have 
purchased  at  the  rate  but  within  the  limits  so 
fixed  by  the  Comi)any  for  such  more  hazardous 
occupation. 
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9.  On  or  about  the  14th  day  of  April,  1943,  at 
or  about  the  hour  of  7:10  o'clock  A.  M.,  plaintiff, 
while  on  furlough  and  while  operating  a  motor 
vehicle  for  recreation  in  the  City  of  Philadelphia, 
Commonwealth  of  Pennsylvania,  was  involved  in  an 
accidental  collision  between  said  motor  vehicle  and 
a  trolley  car  of  the  Philadelphia  Transportation 
Company,  a  corporation  of  the  Commonwealth  of 
Pennsylvania. 

10.  As  a  result  of  said  accidental  collision,  plain- 
tiff suffered  compound  fractures  of  his  skull,  with 
severe  cerebral  concussion,  and  hemorrhage  into 
his  middle  ear  and  disturbance  in  the  internal  ear; 
left  acromioclavicular  separation;  severe,  multij^le 
contusions  and  abrasions  of  his  head,  body,  arms 
and  legs;  severe  shock  to  his  nerves  and  his  entire 
nervous  system;  and  he  was  otherwise  injured  inter- 
nally, the  extent  of  which  he  is  now  unable  to 
state.  Said  injuries  were  and  are  permanent  and 
plaintiff  has  been  unable  at  all  times  since  the  date 
thereof  to  engage  in  either  his  occupation  of  Mail 
Carrier  in  the  United  States  Postal  Service  or  his 
duties  as  a  Commissioned  Officer  of  the  United 
States  Army.  Plaintiff  has  been  advised,  believes, 
and  therefore  alleges  that  said  injuries  will  con- 
tinuously and  permanently  prevent  him  from  en- 
gaging in  his  former  occupation  of  Mail  Carrier 
in  the  United  States  Postal  Service,  or  in  any  other 
occupation  requiring  physical  exertion  on  his  part, 
and  such  disability  has  been  continuous  since  said 
14th  day  of  April,  1943.  As  a  result  of  said  acci- 
dent and  the  injuries  resulting  therefrom,  plaintiff 
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was  i Immediately  thereafter,  for  a  period  of  fifteen 
consecutive  weeks,  necessarily  confined  in  hospitals. 

1 1 .  An  actual  controversy  exists  between  the 
plaintiff  and  the  defendant.  It  is  the  position  of 
the  defendant  that  said  policy  of  insurance  became 
limited  and  the  indemnities  thereof  reduced  by  rea- 
son of  the  fact  that  plaintiff  changed  his  occupation 
from  that  of  the  Postal  Service  as  Mail  Carrier, 
to  that  of  a  Commissioned  Officer  of  the  United 
States  Army,  and  that  the  latter  occupation,  l)eing 
more  hazardous,  the  premiums  paid  for  said  [3] 
l)olicy  of  insurance  do  not  purchase  for  plaintiff 
an  indemnity  of  $25.00  j)er  week,  but  an  indemnity 
of  $5.00  per  week  up  to  a  principal  sum  of  $500.00 
only,  j)lus  any  sums  j)laintiff  was  obliged  to  expend 
in  communicating  with  relatives,  but  not  in  excess 
of  $100.00. 

12.  It  is  the  position  of  plaintiff  that  said  policy 
of  insurance  provides  an  indemnity  of  $25.00  per 
week  in  his  favor  for  the  period  of  his  disability, 
and  during  the  term  of  his  natural  life.  It  is  the 
fui'ther  position  of  plaintiff  that  said  change  in 
his  occupation  had  no  casual  connection  with  or 
relation  to  said  accident  which  resulted  in  his  in- 
juries and  disability,  for  the  reason  that  said  acci- 
dent did  not  occur  while  ])laintiff  was  engaged  in 
any  occupation,  but  while  he  was  operating  a  pri- 
vate and  personally  owned  motor  vehicle,  for  recrea- 
tion, an  act  common  to  the  lives  of  men  without 
regard  to  occupation,  over  and  upon  the  streets  of 
the  City  of  Philadelphia,  in  the  Commonwealth  of 
l^ennsylvania. 
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13.  Plaintiff  duly  notified  defendant  of  said 
accident,  of  the  fact  that  he  was  disabled  and  con- 
fined to  a  hospital  and  under  medical  and  surgical 
care.  The  defendant  has  denied  the  claim  of  plain- 
tiff and  declined  to  pay  him  the  indemnities  pro- 
vided in  said  policy  of  insurance.  Plaintiff  has 
done  and  performed  all  things  by  him  to  be  done 
and  performed  under  the  provisions  of  said  policy 
of  insurance,  and  the  defendant  refuses  to  carry 
out  and  perform  its  obligations  thereiuider  and  pay 
the  indemnities  provided  in  said  policy. 

14.  Said  accident  of  April  14,  1943,  which  re- 
sulted in  the  injuries  to  plaintiff  hereinabove  de- 
scribed, was  not  occasioned  by,  was  not  the  result 
of,  or  in  anywise  connected  with  the  change  of 
plaintiff's  occupation  from  that  of  a  Mail  Carrier 
in  the  United  States  Postal  Service  to  a  more 
hazardous  occupation,  but  said  accident  resulted 
from  the  driving  and  operation  of  a  private  and 
personally  owned  motor  vehicle,  for  recreation, 
when  it  came  into  collision  with  and  was  struck  by 
a  trolley  or  [4]  street  car  in  the  City  of  Phila- 
delphia, Pennsylvania. 

Wherefore,  Plaintiff  prays: 

(a)  That  the  Honorable  Court  declare  that  said 
policy  of  insurance  was  not  and  is  not  now  limited, 
changed  or  the  indemnities  thereunder  reduced  by 
reason  of  the  fact  that  plaintiff  changed  his  occu- 
pation from  that  of  a  Mail  Carrier  in  the  Postal 
Service  of  the  United  States  to  that  of  a  Commis- 
sioned Officer  in  the  Military  Service  of  the  United 
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States,  for  the  reason  that  said  accident  and  all 
injuries,  disability,  hospital,  medical,  surgical  and 
nursing  expenses  resulting  therefrom,  had  no  casual 
connection  with  or  relation  to  such  change  in  occu- 
pation, but  arose  out  of  and  resulted  from  the 
operation  of  a  motor  vehicle,  an  act  common  to  the 
lives  of  men  without  regard  to  occupational  classi- 
fication ; 

(b)  That  ])laintiff  have  and  recover  judgment 
against  the  defendant  for  the  sum  of  $1,725.00,  that 
being  $25.00  per  week  from  the  date  of  said  acci- 
dent to  and  including  the  9th  day  of  August,  1944, 
and  the  sum  of  $375.00  to  cover  the  period  of 
fifteen  consecutive  weeks  of  hospitalization,  and 
that  judgment  be  entered  herein  in  the  total  sum  of 
$2,100.00,  and  the  costs  of  this  action;  and 

(c)  For  such  other  and  further  relief  as  to  this 
Honorable  Court  may  seem  just,  meet  and  proper. 

RAYMOND  G.  BROWN 
Attorney  for  Plaintiff 

[Endorsed]:    Filed  Oct.  11,  1944.  [5] 


[Titlc^  of  Court  and  Cause.] 

MOTION  TO  QUASH  SUMMONS  AND 
SERVICE  THEREOF 

The  defendant,  (\)nuneirial  Casualty  Insurance 
Comy)aTiy,  hereby  a])]iears  s])ecially  only  iu  the 
above  (entitled  action  and  moves  the  court  for  an 
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order  quashing   the   summons   herein,   on  the   fol- 
lowing grounds,  to-wit : 

1.  That  the  above  entitled  court  does  not  have 
jurisdiction  of  the  above  captioned  matter  for  the 
reason  that  the  amount  of  the  controversy  as 
shown  by  the  plaintiff's  complaint,  is  less  than  the 
sum  of  Three  Thousand  Dollars  ($3,000.00).  That 
the  United  States  judicial  code  requires  that  the 
amount  in  controversy  exceed  $3,000.00  in  order  to 
give  the  United  States  District  Court  jurisdiction 
of  the  action. 

This  motion  is  based  upon  the  affidavit  of  William 
J.  Madden,  hereto  attached. 

RYAN,  ASKREN  &  MATHEWSON 
Attorneys  for  Defendant 


[Title  of  Court  and  Cause.] 

AFFIDAVIT  OF  WILLIAM  J.  MADDEN  ON 
MOTION  TO  QUASH  SERVICE  OF  SUM- 
MONS 

State  of  Washington 
County  of  King — ss. 

William  J.  Madden,  being  first  duly  sworn  on 
oath,  deposes  and  says :  That  he  is  one  of  the  attor- 
neys representing  the  defendant  in  its  special 
appearance  and  he  makes  this  affidavit  on  behalf 
of  the  said  defendant  as  he  is  authorized  to  do. 
That  the  amount  in  controversy  in  the  above  cap- 
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tioned  matter  is  less  than  Three  Thousand  Dollars 
($3,000.00)  and  that  the  said  court  does  not  have 
jurisdiction  in  the  action. 

WILLIAM  J.  MADDEN 

Subscribed  and  Sworn  to  Before  me  this  31  day 
of  October,  1944. 

ETHEL  M.  MERRILL 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  in  Seattle. 

A  copy  of  the  foregoing  motion  to  quash  sum- 
mons and  a  copy  of  the  affidavit  of  William  J. 
Madden  received  this  1st  day  of  November,  1944. 

RAYMOND  G.  BROWN 
Attorney  for  Plaintiff 

[Endorsed]:    Piled  Dec.  8,  1944.  [6] 


[Title  of  Court  and  Cause.] 

AMENDED  COMPLAINT 

1. 

1'his  action  is  brought  under  the  provisions  of 
the  Federal  Declaratory  Judgment  Act,  as  amended. 
(Sec.  274d  of  the  Judicial  Code;  28  USCA  Sec. 
400). 

2. 

Plaintiff  is  a  citizen  and  resident  of  the  State  of 
Washington. 

3. 

The  (lelVndaiit  is  a  corporation,  organized  and 
existing  under  and   by  virtue   of  the  laws  of  the 
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State  of  New  Jersey  for  the  purpose  of,  among 
other  things,  engaging  in  a  general  life,  health  and 
accident  insurance  business,  and  is  duly  admitted 
and  licensed  to  transact  such  business  in  the  State 
of  Washington. 

4. 

There  is  a  diversity  of  citizenship  between  the 
plaintiff  and  the  defendant.  The  amount  in  con- 
troversy herein  exceeds  the  sum  of  $3,000.00,  exclu- 
sive of  interest  and  costs,  as  will  more  fully  here- 
inafter appear. 

5. 

On  or  about  the  4th  day  of  May,  1937,  the  de- 
fendant issued  to  plaintiff,  then  32  years  of  age, 
at  the  City  of  Olympia,  Washington,  in  considera- 
tion of  the  semi-annual  premium  of  $10.20  and  the 
statements  made  in  application  of  plaintiff  there- 
for, its  policy  of  life,  health  and  accident  insurance 
No.  14  H  5110,  a  copy  of  which  is  attached  hereto, 
marked  Exhibit  ^'A",  and  by  reference  made  a  part 
hereof,  and  said  policy  of  insurance,  by  virtue  of 
renewals  thereof,  remained  in  full  force  and  effect 
at  all  times  hereinafter  mentioned. 

6. 
Said  policy  of  insurance  provided,  among  other 
things,  that  defendant  insured  plaintiff  against  loss 
of  time  resulting  from  accidental  bodily  injury, 
from  the  date  of  any  accident  causing  continuous 
total  disability  which  should  prevent  plaintiff  from 
performing  any  and  every  duty  pertaining  to  his 
occupation,  to  the  extent  of  $25.00  per  week  for 
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such  loss  of  time  for  the  period  of  such  disability; 
that  said  policy  further  provided  for  an  identifica- 
tion indemnity  not  exceeding  one  hundred  doUars. 

7. 
Said  i)olicy  of  insurance  provided  further  that 
if  such  injury  entitled  plaintiff  to  such  weekly  in- 
demnity under  the  terms  thereof,  and  within  ninety 
days  from  the  commencement  of  such  disability 
necessitated  treatment  and  residence  in  a  hospital, 
defendant  would  pay  for  such  treatment  and  resi- 
dence in  a  hospital,  in  addition  to  the  indemnity 
otherwise  provided,  for  a  period  not  exceeding 
fifteen  consecutive  weeks,  provided  plaintiff  should 
be  necessarily  confined  in  a  hospital,  the  amount  for 
hospital  expense  to  the  extent  of  $25.00  weekly. 

8. 
That  at  the  time  of  making  application  for  said 
policy  of  insurance,  plaintiff's  occupation  was  that 
of  mail  carrier  in  the  postal  service  of  the  United 
States  in  the  City  of  Olympia,  AVashington;  that 
at  said  time,  plaintiff  was,  and  had  been  for  a 
inunber  of  years,  a  member  of  the  Washington 
National  Guard,  which  fact  was  stated  and  known 
to  defendant;  that  the  Washington  National  Guard 
was  mobilized  in  1941  and  later  made  a  part  of 
the  army  of  the  United  States. 

9. 

That  said  policy  of  insurance  provides  in  part 
as  I'ollows: 
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Change  of  Occuimtion.  1.  This  policy  in- 
cludes the  endorsements  and  attached  papers, 
if  anv,  and  contains  the  entire  contract  of  in- 
surance  except  as  it  may  be  modified  by  the 
Company's  classification  of  risks  and  premium 
rates  in  the  event  that  the  Insured  is  injured 
after  having  changed  his  occupation  to  one 
classified  by  the  Company  as  more  hazardous 
than  that  stated  in  the  policy,  or  while  he  is 
doing  any  act  or  thing  pertaining  to  any  occu- 
pation so  classified,  except  ordinary  duties 
about  his  residence  or  while  engaged  in  recrea- 
tion, in  which  event  the  Company  will  pay  only 
such  portion  of  the  indemnities  provided  in  the 
policy  as  the  premium  paid  would  have  pur- 
chased at  the  rate  but  within  the  limits  so  fixed 
by  the  Company  for  such  more  hazardous  occu- 
pation. 

10. 
On  or  about  the  14th  day  of  April,  1943,  at  or 
about  the  hour  of  7:10  o'clock  A.  M.,  plaintiff, 
while  operating  a  motor  vehicle  in  Philadelphia, 
Pennsylvania,  solely  for  recreation  and  not  per- 
taining to  any  occupation,  nor  in  the  performance 
of  any  occupational  duties,  was  involved  in  an  ac- 
cidental collision  between  said  motor  vehicle  and 
a  trolley  car. 

11. 

Plaintiff    duly   notified    defendant    of   said    acci- 
dent, of  the  fact  [8]  that  he  was  disabled  and  con- 
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fined  to  a  hospital  and  under  medical  and  surgical 
care.  The  defendant  has  denied  the  claim  of  plain- 
tiff and  declined  to  pay  him  the  indemnities  pro- 
vided in  said  policy  of  insurance.  Plaintiff  has 
done  and  performed  all  things  by  him  to  be  done 
and  performed  under  the  provisions  of  said  policy 
of  insurance,  and  the  defendant  refuses  to  carry 
out  and  perform  its  obligations  thereunder  and  pay 
the  indemnities  provided  in  said  policy. 

12. 

As  a  result  of  said  accidental  collision,  plaintiff 
suffered  compound  fractures  of  his  skull,  with 
severe  cerebral  concussion,  and  hemorrhage  into  his 
middle  ear  and  disturbances  in  the  internal  ear 
left  acromioclavicular  separation;  severe,  multiple 
contusions  and  abrasions  of  his  head,  body,  arms 
and  legs;  severe  shock  to  his  nerves  and  his  entire 
nervous  system;  and  he  was  otherwise  injured  in- 
ternally, the  extent  of  which  he  is  now  unable  to 
state;  that  said  injuries  have  caused  plaintiff  to 
be  continuously  and  totally  disabled  since  said  April 
14,  1943,  and  has  prevented  plaintiff  from  perform- 
ing any  and  every  duty  of  his  occupation  or  of  any 
occupation;  that  plaintiff  has  been  advised,  believes 
and  therefore  alleges  that  said  injuries  will  con- 
timiously  and  permanently  prevent  him  from  en- 
gaging ill  any  duties  pertaining  to  his  occupation 
or  any  occupaticm;  that  as  a  result  of  said  accident 
and  the  injuries  resulting  therefrom,  plaintiff  was 
immediately  thereafter,  for  a  period  of  fifteen  con- 
secutive weeks,  necessarily  confined  in  hospitals. 


Leslie  0.  Fowles  15 

13. 

That  at  the  time  of  said  accident  of  April  14, 
1943,  plaintiff  had  a  life  expectancy  of  29.62  years 
and  the  benefits  accrued  and  to  accrue  in  the  future, 
to  plaintiff  from  defendant,  will  approximate  the 
sum  of  $35,400. 

14. 

That  an  actual  controversy  and  dispute  exists 
between  the  plaintiff  and  defendant  as  to  the  mean- 
ing and  construction  of  said  policy  of  insurance, 
and  the  plaintiff's  present  and  future  rights  are 
effected;  the  defendant  asserts  that  the  plaintiff 
has  changed  his  occupation  to  one  more  [9]  hazard- 
ous but  the  plaintiff  maintains  and  claims  he  is 
entitled  to  the  full  indemnities  and  benefits  set 
forth  in  said  policy  as  to  total  disability,  hospital- 
izaztion  and  identification  indemnity;  that  his  ac- 
tivities  at  the  time  of  said  injury  had  no  causal 
connection  with  his  occupation  nor  any  occupation; 
and  that  at  said  time  he  was  engaged  solely  in 
recreation  and  was  operating  a  personally  owned 
motor  vehicle  for  his  own  enjoyment,  an  act  common 
to  the  lives  of  men  without  regard  to  occupation. 

That  said  policy  of  insurance  itself  is  in  direct 
controversy  in  this  proceeding  in  that  either  the 
full  indemnities  therein  provided  and  enumerated 
are  effective,  or,  according  to  defendant,  an  entirely 
different  set  of  provisions  are  controlling,  so  limit- 
ing in  scope  and  value  as  to  almost  nullify  any 
benefits. 

That  the  benefits  now  accrued,  amounting  to  the 
approximate  sum  of  $2575,  are  only  a  part  of  plain- 
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tifif's  right  of  recovery;  plaintiff's  right  to  future 
benefits  should  be  preserved  and  protected,  and  the 
value  of  that  right  exceeds  $3000. 

Wherefore,  plaintiff  prays  judgment  may  be  en- 
tered by  this  Court  declaring  that  at  the  time  plain- 
tiff was  injured,  the  full  indemnity  provisions  set 
out  and  enumerated  herein  and  in  said  policy  of 
insurance  were  in  full  force  and  effect  and  that 
said  provisions  were  not  in  any  way  changed, 
limited  nor  reduced;  that  the  plaintiff  be  declared 
to  be  totally  disabled  wdthin  the  meaning  of  the 
terms  of  said  policy ;  that  plaintiff  be  declared  to  be 
entitled  to  full  indemnity  for  hospitalization  and 
full  indemnity  as  set  forth  in  said  policy  for  total 
disability  for  the  ])eriod  said  disability  prevents 
him  from  performing  any  duty  pertaining  to  his 
occupation;  and  granting  plaintiff  such  other  relief 
as  may  seem  meet,  just  and  equitable,  together 
with  the  costs  of  this  action. 

RAYMOND  G.  BROWN 
JUNE  FOWLES 

Attorneys   for   Plamtiff   [10] 

State  of  Washington 
County  of  Yakima — ss. 

Leslie  O.  Powles,  being  first  duly  sworn,  on  oath, 
deposes  and  says:  That  he  is  the  plaintiff  in  the 
above-eutith'd  action;  that  he  has  read  the  fore- 
going i)etition  and  knows  the  contents  thereof,  and 
believes  the  same  to  be  true. 

LESLIE  O.  POWLES 
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Subscribed  and  sworn  to  before  me  this  15  day 
of  January,  1945. 

[Seal]  LIONEL  PUGMIRE 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 

[Endorsed] :    Piled  Jan.  16,  1945. 

EXHIBIT  ^^A" 

LOYALTY  GROUP 

This  Policy  Provides  Indemnity  for  Loss  of  Life, 
Limbs,  Sight,  Speech,  Hearing  or  Time  Due 
to  Accidental  Bodily  Injuries  to  the  Extent 
Herein  Provided. 

Policy  No.  14H  5110 

STAR 
ACCIDENT  POLICY 

Commercial  Casualty 

Strength  Service 

Insurance  Company 

Newark,  New  Jersey 

Issued  to  Leslie  O.  Fowles  Agent 

Newton  C.  Bader 

General  Insurance 

206  Security  Bank  Bldg 

Olympia  Wash 
The  Man  Without  a  Hat  [11] 
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COPY    OP    THE    APPLICATION    FOR    THIS 

POLICY 

1.  What  is  your  full  name?     Leslie  O.  Fowles 

2.  What  was  your  age  last  Birthday?  32  Date 
of  Birth?  June  30,  1904  Place  Oh^ipia,  (State 
or  Country  Wash.) 

3.  Height?  5  ft.  10  in.  Weight  157  lbs.  Sex? 
Sale     Color?    White 

4.  Where  do  you  reside?    135  Poote  St.  Olympia 

County  of  Thurston  State  of  Washington 

5.  Are  you  member  or  firm  or  employee  ?  L^nited 
State  Postal  Service  (State  name  or  firm  and  busi- 
ness engaged  in) 

Located  at?  U.  S.  Federal  Bldg.  Street,  Town 
of  Olympia  State  of  Washington 

6.  What  is  your  occupation?  Postal  Service- 
Mail  Carrier  (City)  (a  foot)  (State  fully  duties 
performed,  position  and  nature  of  business) 

7.  To  whom  shall  policy  be  payable  in  case  of 
death  ? 

Names  Mrs.  June  C.  Fowles,  (Relationship) 
Wife  if  living,  if  not  to  father  Mr.  Omega  B. 
Fowles,  address  Olympia,  Washington. 

8.  Do  your  average  weekly  earnings  exceed  the 
aggregate  single  weekly  indemnity  payable  under 
this  policy  and  all  other  similar  policies  carried  by 
vou  ?     Yes. 
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Exhibit  ^^A''— (Continued) 

9.  What  accident  or  health  insurance  have  you 
in  this  or  other  companies  or  associations'?  10.00 
per  week  for  accident  &  sickness  in  Members  Bene- 
ficial Ass'n  (IT  S  Federal  Employees)  until  $500.00 
is  used  up. 

10.  Have  you  ever  received  indemnity  for  any 
injury  or  illness?  No.   What  Company?   None. 

11.  Have  you  ever  been  declined  or  postponed 
for  life,  accident  or  health  insurance?  No  What 
Company  ?     None 

12.  Have  you  ever  made  application  for  life, 
accident  or  health  insurance  upon  which  you  have 
not  been  notified  of  the  action  thereon?     No 

13.  Has  any  life,  accident  or  health  policy  issued 
to  you  been  cancelled  or  has  any  renewal  thereof 
been  refused  by  this  or  any  other  company  or 
association  ?    No 

14.  Have  you  in  contemplation  any  special  jour- 
ney or  hazardous  undertaking?     No 

15.  Do  you  ever  engage  in  motorcycling  or  aero- 
nautics ?     No 

16.  Have  any  of  your  relatives  ever  been  insane 
or  had  tuberculosis?  Yes.  My  mother  passed  away 
from  tuberculosis  in  1912  from  quick  consumption 

17.  Are  your  habits  temperate?    Yes 

18.  Are  you  maimed  or  deformed? 

19.  Is  your  sight  or  hearing  impaired?    No  [12] 

20.  Have  you  ever  had  a  hernia  or  worn  a  truss  ? 
No 

21.  Have  you  ever  had  any  of  the  following: 
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Exhibit  '^ A"— (Continued) 
Epilepsy?    No.    Syphilis?    No.    Vertigo    or    Dizzi- 
ness ?   No 

Diabetes:  No.  Tuberculosis?  No.  Mental  Dis- 
order?   No 

Disease  of  Brain  or  Nervous  System?    No 

Disease  of  Heart?    No 

Disease  of  Tonsils,  Nose  or  Throat?    No 

Rheumatism  ?    No 

22.  Have  vou  within  the  past  five  vears  had 
medical  or  surgical  advice  or  treatment?  Yes.  If 
so  state  when  and  what,  duration,  and  name  of 
attending  Physician  April  5,  1937  cut  on  index 
finger  of  right  hand  2  days  Dr.  H.  D.  Lillibridge 
(Duration  or  Ailment)  (Name  of  Attending  Physi- 
cian) 

23.  Have  vou  ever  had  or  been  advised  to  have, 
a  surgical  operation?    No 

24.  Have  you  been  exposed  during  the  last  ten 
days  to  any  contagious  or  infectious  disease?     No 

25.  Do  you  agree  that  the  falsity  of  any  answer 
in  this  a])})lication  for  a  policy  shall  bar  the  right 
to  recover  thereunder  if  such  answer  is  made  with 
intent  to  deceive  or  materially  effect  either  the 
acceptance  of  the  risk  or  the  hazard  assumed  by 
the  Company?     Yes 

Policy  a})})lied  for  this  4th  day  of  May,   1937. 
Signature  of  A])plicant 

LESLIE  O.  FOWLES 
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Exhibit  ^'A''— (Continued) 

Good  Faith  Strength 

This  Policy  Provides  Indemnity  for  Loss  of  Life, 
Limbs,  Sight,  Speech,  Hearing  or  Time  Due 
to  Accidental  Bodily  Injuries  to  the  Extent 
Herein  Provided. 

Commercial         Casualty 

Strength        Service 

Insurance  Company 

Newark,  New  Jersey 

(Hereinafter  called  the  Company) 

Single  Principal  Sum  1000.00 

Single  AVeekly  Indemnity  25.00 

In  Consideration  of  the  premium  of  Ten  and 
20/100  Dollars,  and  of  the  statements  in  the  appli- 
cation for  this  policy,  copy  of  which  is  endorsed 
hereon  and  made  a  part  hereof,  and  subject  to 
all  the  provisions  and  limitations  hereinafter  con- 
tained and  endorsed  hereon, 

Does  Hereby  Insure  Leslie  C.  Fowles  (Herein- 
after called  the  Insured)  of  Olympia,  State  of 
"Washington,  whose  occupation  is  135  Foote  Street 
for  the  term  of  Six  (6)  months  from  the  5th  day 
of  May,  1937,  beginning  and  ending  at  12  o'clock 
noon.  Standard  Time,  at  the  place  of  countersig- 
nature hereof,  against  loss  resulting  directly  and 
independently  of  all  other  causes,  [13]  from  acci- 
dental bodily  injury,  fatal  or  non-fatal,  being  here- 
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Exhibit  '^\''— (Continued) 
inafter  referred  to  as  ''such  injury/'  as  specified 
in  tlie  following  schedules,  respectively: 
Death,  Dismemberment,  Loss  of  Sight,  Speech  or 

Hearing. 
Schedule  1. 

(a)  If  such  injury  shall  continuously  and  wholly 
disable  the  Insured  any  time  within  two  weeks 
from  date  of  accident  from  performing  any  and 
every  duty  pertaining  to  his  occupation,  and  during 
tlie  period  of  such  disability,  shall  result  in  one 
of  the  losses  specified  under  Specific  Loses,  the 
Company  will  pay  the  sum  set  opposite  such  loss: 

(b)  Or,  if  within  six  months  from  the  date  of 
accident,  irrespective  of  total  disability,  such  injury 
shall  directly  result  as  aforesaid  in  one  of  the  losses 
specified  under  Specific  Losses,  the  Company  wnll 
pay  the  sum  set  opposite  such  loss,  and 

In  Addition  the  Weekly  Accident  Indemnity  as 
provided  in  Schedule  II  between  the  date  of  acci- 
dent and  date  of  such  loss;  provided,  further,  that 
not  more  than  one  of  the  amounts  (the  greater) 
named  under  S])ecific  Losses  shall  be  payable  for 
injuries  resulting  from  one  accident. 

Specific  Losses 

Loss  of  Life:   Tlie  Princii)al  Sum 

J3oth  Hands  hy  actual  separation  at  or  above 
wrists:    Th(^  Princijial  Sum 

Hoth  feet  by  actual  se))aration  at  or  above  ankles: 
The  Principal  Sum 
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One  Hand  and  One  Foot  by  actual  separation  at 
or  above  wrist  and  ankle;  The  Principal  Sum 

Entire  Sight  of  Both  Eyes  if  irrecoverably  lost: 
The  Principal  Sum 

Entire  Sight  of  One  Eye,  if  irrecoverably  lost, 
and  One  Hand  at  or  above  the  wrist  by  severance: 
The  Principal  Sum 

Entire  Sight  of  One  Eye,  if  irrecoverably  lost, 
and  One  Foot  at  or  above  the  ankle  by  severance: 
The  Principal  Sum 

Speech  and  Hearing,  if  entire  and  irrecoverable: 
The  Principal  Sum 

One  Leg  by  actual  separation  at  or  above  knee: 
Two-thirds  the  Principal  Sum 

One  Arm  by  actual  separation  at  or  above  elbow : 
Two-Thirds  the  Principal  Sum 

One  Hand  by  actual  separation  at  or  above  wrist : 
One-Half  the  Principal  Sum 

One  Foot  by  actual  separation  at  or  above  ankle : 
One-Half  the  Principal  Sum 

Speech  or  Hearing  if  entire  and  irrecoverable: 
One-Half  the  Principal  Sum  [14] 

Entire  Sight  of  One  Eye  is  irrecoverably  lost: 
One-Third  the  Principal  Sum 

Permanent  Stiff  or  Rigid  Elbow  and  Knee 
Joints :  One-Sixth  the  Principal  Sum 

Thumb  and  Index  Finger  of  Either  Hand  by 
actual  separation  at  or  above  metacarpo-phalangeal 
joints:  One-sixth  the  Principal  Sum 

Permanent  Stiff  or  Rigid  Elbow  or  Knee  Joint: 
One-Tv/elfth  the  Principal  Sum 
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Or,  in  the  event  of  loss  of  both  hands,  or  of  both 
feet,  or  of  the  sight  of  both  eyes,  covered  and 
defined  as  above,  if  the  Insured  shall  so  elect  in 
writing,  the  Company  will  pay  in  lieu  of  the  spe- 
cific indemnity  enumerated  in  this  schedule,  weekly 
indemnity  at  the  rate  prescribed  in  Schedule  IT. 
for  total  disability  so  long  as  the  Insured  shall  live. 

Indemnity  for  Total  or  Partial  Disability. 
Schedule  II. 

Total  Loss  of  Time.  Or,  if  such  injury  shall  not 
result  in  any  of  the  losses  mentioned  in  Schedule 
I,  })ut  shall  within  two  weeks  from  the  date  of  the 
accident  cause  continuous  total  disability,  and  pre- 
vent the  Insured  from  performing  any  and  every 
duty  pertaining  to  his  occupation,  the  Company 
will  j)ay  him  the  weekly  Accident  Indemnity  above 
specified,  for  the  period  of  such  disability. 

Partial  Loss  of  Time.  Or,  if  such  injury  shall, 
commencing  any  time  within  two  weeks  from  the 
date  of  accident  or  immediately  following  total  dis- 
ability, prevent  the  Insured  from  performing  one 
or  more  material  duties  pertaining  to  his  occupa- 
tion, the  Comi)any  will  pay  one-half  of  the  above 
specified  weekly  Accident  Indemnity  for  the  period 
of  such  continuous  partial  disability,  but  not  to 
exceed  a  ])eriod  of  fifty-two  consecutive  weeks. 
Weekly  indemnity  will  not  be  payable  under  the 
provisions  of  Schedule  I  except  as  therein  stated. 
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Sunstroke,  Freezing,  Hydrophobia  or  Asphyxiation. 
Schedule  III. 

(a)  Sunstroke,  Freezing,  Hydrophobia  or  As- 
phyxiation, due  solely  to  such  injury,  shall  be  cov- 
ered by  this  Policy. 

Blood  Poisoning. 

(b)  Blood  Poisoning  resulting  directly  from 
such  injury  shall  be  covered  by  this  Policy. 

Cas  A.  &  H.  5643— 25M— 11.30— 7275 

Service  Loyalty  Group  Security  [15] 

Optional  Indemnities 
Schedule  IV. 

Or,  if  such  injury  is  one  set  forth  in  this  schedule, 
and  the  Insured  so  elects  in  writing  within  twenty 
days  from  the  date  of  the  accident,  he  may  take,  in 
lieu  of  all  other  indemnity,  except  as  provided  un- 
der Schedule  VII,  the  amount  specified  for  such  in- 
jury in  this  schedule,  provided  that  not  more  than 
one  such  indemnity  shall  be  payable  as  the  result  of 
any  one  accident;  and  provided  always,  that  the 
amounts  specified  herein  shall  be  payable  only  in 
case  the  Weekly  Indemnity  is  $25.00 ;  if  such  week- 
ly indemnity  is  greater  or  less  than  $25.00,  then  the 
amount  to  be  paid  shall  be  increased  or  reduced  pro- 
portionately. 
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FOR  LOSS 

Of  one  or  more  Entire  Fingers  $150 

Of  one  or  more  Entire  Toes  200 

FOR  COMPLETE  DISLOCATION 

Of  the  Shoulder  $100 

Of  the  Elbow  100 

Of  the  Wrist  125 

Of  the  Hip  300 

Of  the  Knee  150 

Of  two  or  more  Bones  of  Foot  (not  toes) 150 

Of  the  Ankle  150 

Of  two  or  more  Toes 50 

Of  two  or  more  Fingers 50 

FOR  COMPLETE  FRACTURE 

Of  the  Skull,  both  Tables  $325 

Of  the  lower  Jaw  80 

Of  the  Collar  Bone 160 

Of  the  Pelvis  250 

Of  the  Thigh  300 

Of  the  Leg  (Tibia  and  Fibula) 200 

Of  the  Leg  (one  bone) 100 

Of  the  Knee  Cap 200 

Of  the  Arm  between  Elbow  and  Shoulder 160 

Of  the  Arm  between  Wrist  and  Elbow  (both  bones)  160 

Of  the  Arm  between  Wrist  and  Elbow  (one  bone)....  100 

Of  two  or  more  Ribs  100 

Of  the  Foot  (two  or  more  bones — not  toes) 125 

Of  the  Hand  (two  or  more  bones — not  fingers) 125 

Of  two  or  more  Toes  100 

Of  two  or  more  F^ingers  100 

Of  the  Scapula  (Shoulder  Blade) 100 

Double  Indenuiities 
Schedule  V. 

1'he  amounts  payable  in  Sebedule  I,  II  and  IV 

shall  be  doubled  if  such  injury  is  sustained  by  the 
Insured, 
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(1)  While  a  passenger  in  or  on  a  public  convey- 
ance (including  the  platform,  steps,  or  running 
board  thereof  or  while  boarding  or  alighting  there- 
from) provided  by  a  common  carrier  for  passenger 
service. 

(2)  While  in  a  passenger  elevator  (excluding  ele- 
vators in  mines). 

(3)  In  consequence  of  the  destruction,  by  fire,  of 
a  building  while  the  insured  is  therein,  (excluding 
firemen  on  duty). 

(4)  In  consequence  of  being  struck  by  lightning. 

(5)  In  consequence  of  the  collapse  of  the  walls  of 
a  building  while  the  Insured  is  therein. 

(6)  In  consequence  of  the  explosion  of  a  steam 
boiler. 

(7)  In  consequence  of  a  cyclone  or  tornado. 

Non-Disabling  Injury  Indemnity 
Schedule  VI. 

Or,  if  such  injury  shall  not  disable  the  Insured  or 
entitled  him  to  any  other  indemnity  under  this  pol- 
icy, but  shall  require  inunediate  medical  or  surgi- 
cal [16]  attention,  the  Company  will  reimburse  him 
for  the  cost  of  such  treatment  in  an  amount  not  to 
exceed  the  single  Weekly  Accident  Indemnity  for 
one  week,  provided  that  the  attending  physician's  or 
surgeon's  receipt  is  filed  with  the  Company  within 
ninety  days  from  the  date  of  loss. 

Surgical  Operations. 
Schedule  VII. 

If  such  injury  to  the  Insured  shall,  within  Ninety 
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days  from  the  date  of  the  accident  necessitate  a  sur- 
gical operation  named  in  this  schedule,  the  Com- 
pany will  pay,  in  addition  to  any  other  indemnity 
herein  provided,  the  sum  named  for  such  operation 
in  the  Schedule  of  Surgical  Operations;  provided 
that  not  more  than  one  such  operation  indemnity 
shall  be  payable  as  the  result  of  any  one  cause  of 
disability,  and  such  operation  indemnity  may  be 
subject  to  the  election  of  the  Insured ;  and  provided 
always,  that  the  amounts  specified  herein  shall  be 
payable  only  in  case  the  Weekly  Indemnity  is  $25.00 ; 
if  such  weekly  indemnity  is  greater  or  less  than 
$25.00  then  the  amounts  to  be  paid  shall  be  increased 
or  reduced  proportionately.  Eeimbursement  will  not 
be  made  for  any  operation  which  is  necessitated  by 
a  disease  or  bodily  condition  contracted  or  existing 
23rior  to  the  issue  of  this  policy. 

AMPUTATION  OF— 

Foot,  Hand  or  Forearm  $  25 

Jjcg,  at  or  above  knee 50 

Arm,  above  elbow  50 

Thijrh,  involving  hip  joint 100 ' 

Fingers,  one  or  more  entire 10 

Toes,  one  or  more  entire 10 

REDUCTTON  OF  DISLOCATION  OF— 

Shoulder,  Elbow,  Hip,  Knee  or  ankle $  25 

Wrist  or  Low  Jaw  15 

Fin<;ors,  one  or  more  10 

EXCISION  OF— 

Shouldei",  Hip  or  Kn(M^  .Joint  $100 

Elbow,  Wrist  or  Ankle  Joint  50 

Eye    50 


Leslie  0.  Fowles  29 

Exhibit  ^^A'^— (Continued) 

KEDUCTION  OF  FRACTURE  OF— 

Lower  Jaw,  Collar  Bone,  or  Shoulder  Blade $  25 

Breast  Bone  or  Nose 10 

Rib  or  Ribs  10 

Rib  or  Ribs  (resection)  50 

Upper  Arm    25 

Forearm,  one  or  both  bones 25 

Wrist  or  Hand 15 

Fingers,  one  or  more  10 

Pelvis  or  Sacrum,  any  of  the  bones  of 50 

Coccyx  10 

Thigh  75 

Knee  Cap  (open  operation)  50 

Knee  Cap  (Fixation)  25 

Leg  Bone  (One) 25 

Leg  Bone  (Both)  50 

Foot,  two  or  more  bones,  not  toes  15 

Toes,  one  or  more  10 

LAPAROTOMY   (Opening  of  the  abdominal  cavity  for 

an  operation  on  any  organ  contained  therein) $100 

INCISION  FOR— 

Synovitis  (inflammation  of  the  lining  membrane  of 

a  joint)  $  25 

HYDROPHOBIA,  Pasteur  Treatment 50 

GUNSHOT  WOUNDS  (not  necessitating  amputation  or 

Laparotomy)    25 

SKULL  TREPHINING  for  fracture  100 

SUTURING  WOUNDS 5 

Hospital  Expenses 
Schedule  VIII. 

If  such  injury  to  the  Insured  shall  entitle  him  to 
weekly  Indemnity  under  the  terms  of  this  policy  and 
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within  ninety  days  from  the  commencement  of  dis- 
ability shall  necessitate  treatment  and  residence  in 
a  hospital,  the  Company  will  pay,  in  addition  to  [17] 
the  indemnity  otherwise  provided  for  a  period  not 
exceeding  fifteen  consecutive  weeks,  during  which 
time  the  Insured  shall  be  necessarily  confined  in  the 
hospital,  the  amount  for  hospital  expenses  but  not 
exceeding  per  week  the  amount  payable  hereunder 
as  single  weekly  indemnity. 

Graduate  Nurse  Fees 
Schedule  IX. 

If  such  injury  to  the  insured  shall  entitle  him  to 
weekly  indemnity  for  total  disability  under  the  terms 
of  this  policy  and  within  ninety  days  from  the  date 
of  commencement  of  said  disability,  the  Insured 
shall  need  and  receive  he  care  and  attendance  of  a 
nurse  who  is  a  graduate  of  a  licensed  hospital,  and 
provided  no  claim  is  made  for  hospital  expenses,  the 
Company  will  pay  to  the  Insured  the  amount  actu- 
ally and  necessarily  expended  by  him  to  secure  such 
nurse's  care  and  attendance,  for  a  period  not  exceed- 
ing fifteen  consecutive  weeks  but  not  exceeding  per 
week  the  amount  payable  hereunder  as  single  week- 
ly indemnity. 

Aerial  Passenger  Injuries 
Schedule  X. 

The  Company  will  pay  indemnity  (Single  Indem- 
nity only)  for  any  loss  specified  in  the  policy  result- 
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ing  from  injuries  caused  by  any  of  the  hazards  of 
air  commerce  while  the  Insured  is  riding  as  a  fare- 
paying  passenger  in  a  licensed  commercial  aircraft 
operated  on  a  published  schedule  and  provided  by 
an  incorporated  common  carrier  for  passenger  serv- 
ice and  while  operated  by  a  licensed  transport  pilot 
and  flying  on  a  regular  air  route  between  two  defi- 
nitely established  airports. 

Identification  Indemnity 

Schedule  XI. 

If  such  injury  shall  render  the  Insured  physically 
unable  to  communicate  with  relatives  or  friends, 
the  Company  will,  upon  receipt  of  a  telegram  or 
other  message  giving  this  policy  number,  immedi- 
ately transmit  to  the  relatives  or  friends  of  the  In- 
sured any  information  respecting  him,  and  will  de- 
fray all  expenses,  not  exceeding  One  Hundred  Dol- 
lars (in  addition  to  any  other  indemnity  herein  pro- 
vided), necessary  to  put  the  Insured  in  communica- 
tion with  and  in  care  of  relatives  or  friends. 

Standard  Provisions : 

Change  of  Occupation.  1.  This  policy  includes, 
the  endorsements  and  attached  papers,  if  any,  and 
contains  the  entire  contract  of  insurance  except  as 
it  may  be  modified  by  the  Company's  classification 
of  risks  and  premium  rates  in  the  event  that  the  [18] 
Insured  is  injured  after  having  changed  his  occupa- 
tion to  one  classified  by  the  Company  as  more  haz- 
ardous than  that  stated  in  the  policy,  or  while  he  is 
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doing  any  act  or  thing  pertaining  to  any  o<3Ciipa- 
tion  so  classified,  except  ordinary  duties  about  his 
residence  or  while  engaged  in  recreation,  in  which 
event  the  Company  will  pay  only  such  portion  of 
the  indemnities  provided  in  the  policy  as  the  pre- 
mium paid  would  have  purchased  at  the  rate  but 
within  the  limits  so  fixed  by  the  Company  for  such 
more  hazardous  occupation. 

If  the  law  of  the  State  in  which  the  Insured  re- 
sides at  the  time  this  policy  is  issued  requires  that 
prior  to  its  issue  a  statement  of  the  premium  rates 
and  classification  of  risks  pertaining  to  it  shall  be 
filed  with  the  State  official  having  supervision  of 
insurance  in  such  State  then  the  premium  rates  and 
classification  of  risks  mentioned  in  this  policy  shall 
mean  only  such  as  have  been  last  filed  by  the  Com- 
pany in  accordance  with  such  law,  but  if  such  filing 
is  not  required  by  such  law  then  they  shall  mean 
the  Company's  rates  and  classification  of  risks  last 
made  effective  by  it  in  such  State  prior  to  the  oc- 
currence of  the  loss  for  which  the  Company  is 
liable. 

Changes  in  Policy.  2.  No  statement  made  by  the 
ai)|)licant  for  insurance  not  included  herein  shall 
avoid  the  policy  or  be  used  in  any  legal  proceeding 
hereundei'.  No  agent  has  authority  to  change  this 
policy  or  to  waive  any  of  its  provisions.  No  change 
in  this  policy  shall  be  valid  unless  ap])rovod  by  an 
executive  officer  of  the  Company  and  such  approval 
be  endorsed  hereon. 

Reinstatement  of  Policy.    3.    If  default  be  made 
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in  the  payment  of  the  agreed  premium  for  this  pol- 
icy, the  subsequent  acceptance  of  a  premium  by  the 
Company  or  by  any  of  its  duly  authorized  agents 
shall  reinstate  the  policy,  but  only  to  cover  loss  re- 
sulting from  accidental  injury  thereafter  sustained. 

Time  of  Notice  of  Claim.  4.  Written  notice  of  in- 
jury on  which  claim  may  be  based  must  be  given  to 
the  Company  within  twenty  days  after  the  date  of 
the  accident  causing  such  injury.  In  event  of  acci- 
dental death  immediate  notice  thereof  must  be  given 
to  the  company.  [19] 

Sufficiency  of  Notice.  5.  Such  notice  given  by  or 
in  behalf  of  the  Insured  or  beneficiary,  as  the  case 
may  be,  to  the  Company  at  Newark,  N.  J.,  or  to  any 
authorized  agent  of  the  Company,  with  particulars 
sufficient  to  identify  the  insured,  shall  be  deemed 
to  be  notice  to  the  Company.  Failure  to  give  notice 
within  the  time  provided  in  this  policy  shall  not  in- 
validate any  claim  if  it  shall  be  showm  not  to  have 
have  been  reasonably  possible  to  give  such  notice  and 
that  notice  was  given  as  soon  as  was  reasonably  pos- 
sibly. 

Forms  for  Proof  of  Loss.  6.  The  Company  upon 
receipt  of  such  notice,  will  furnish  to  the  claimant 
such  forms  as  are  usually  furnished  by  it  for  filing 
proofs  of  loss.  If  such  forms  are  not  so  furnished 
within  fifteen  day  after  the  receipt  of  such  notice 
the  claimant  shall  be  deemed  to  have  complied  with 
the  requirements  of  this  policy  as  to  proof  of  loss 
upon  submitting  within  the  time  fixed  in  the  policy 
for  filing  proofs  of  loss,  written  proof  covering  the 
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occurrence,   character   and   extent   of  the   loss   for 
which  claim  is  made. 

Time  for  Filing  Proof  of  Loss.  7.  Affirmative 
proof  of  loss  must  be  furnished  to  the  Company  at 
its  said  office  in  case  of  claim  for  loss  of  time  from 
disability  within  ninety  days  after  the  termination 
of  the  period  for  which  the  Company  is  liable,  and 
in  case  of  claim  for  any  other  loss,  within  ninety 
days  after  the  date  of  such  loss. 

Medical  Examination.  8.  The  Company  shall  have 
the  right  and  opportunity  to  examine  the  person  of 
the  Insured  when  and  so  often  as  it  may  reasonably 
require  during  the  pendency  of  claim  hereunder,  and 
also  the  right  and  opportunity  to  make  an  autopsy 
in  case  of  death  where  it  is  not  forbidden  by  law. 

Immediate  Pa^onent  of  Indemnities.  9.  All  in- 
demnities  provided  in  this  policy  for  loss  other  than 
that  of  time  on  account  of  disability  will  be  paid  im- 
mediately after  receipt  of  due  proof. 

Weekly  Indemnity  Payable  in  Installments.  10. 
Upon  request  of  the  Insured  and  subject  to  due 
proof  of  loss  all  of  the  accrued  indeumity  for  loss 
of  time  on  account  of  disabilitv  will  be  ])aid  at  the 
expiration  of  each  four  weeks  during  the  continu- 
ance of  the  period  for  which  the  Company  [20]  is 
liable,  and  any  balance  remaining  unpaid  at  the 
termination  of  such  period  will  be  paid  immediately 
upon  rec^eipt  of  due  proof. 

To  Whom  Indemnities  Payable.  11.  Indemnity 
for  h)ss  of  life  of  the  Insured  is  payable  to  the  bene- 
ficiary if  surviving  the  Insured,  and  otherwise  to 
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the  estate  of  the  Insured.    All  other  indemnities  of 
this  policy  are  payable  to  the  Insured. 

Cancellation  By  Insured.  12.  If  the  insured 
shall  at  any  time  change  his  occupation  to  one  clas- 
sified by  the  Company  as  less  hazardous  than  that 
stated  in  the  policy,  the  Company,  upon  written  re- 
quest of  the  Insured,  and  surrender  of  the  policy, 
will  cancel  the  same  and  will  return  to  the  Insured 
the  unearned  premium. 

Rights  of  the  Beneficiary.  13.  Consent  of  the 
beneficiary  shall  not  be  requisite  to  surrender  or  as- 
signment of  this  policy,  or  to  change  of  beneficiary, 
or  to  any  other  changes  in  the  policy. 

Limitations  of  Time  for  Bringing  Suit.  14.  No 
action  at  law  or  in  equity  shall  be  brought  to  recover 
on  this  policy  prior  to  the  expiration  of  sixty  days 
after  proof  of  loss  has  been  filed  in  accordance  with 
the  requirements  of  this  policy,  nor  shall  such  action 
be  brought  at  all  unless  brought  within  two  years 
from  the  expiration  of  the  time  within  which  proof 
of  loss  is  required  by  the  policy. 

The  Limitations  Controlled  By  Statute.  15.  If 
any  time  limitation  of  this  policy  with  respect  to 
giving  notice  of  claim  or  furnishing  proof  of  loss  is 
less  than  that  permitted  by  law  of  the  State  in 
which  the  Insured  resides  at  the  time  this  policy  is 
issued,  such  limitation  is  hereby  extended  to  agree 
with  the  minimum  period  permitted  by  such  law. 

Cancellation  By  Company.  16.  The  Company 
may  cancel  this  policy  at  any  time  by  written  no- 
tice delivered  to  the  Insured  or  mailed  to  his  last 
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address  as  shouai  by  the  records  of  the  Company, 
tog-ether  with  cash  or  the  Company's  Check  for  the 
unearned  portion  of  the  premiums  actually  paid  by 
the  Insured,  and  such  cancellation  shall  be  without 
prejudice  to  any  daim  originating  prior  thereto. 
Additional  Provisions : 

Injuries  Not  Covered.  21.  This  policy  does  not 
cover  any  accidental  bodily  injury  caused  or  con- 
tributed to,  directly  or  indirectly,  by  sickness  or  dis- 
ease, or  by  ptomaines  or  bacterial  infections  (ex- 
cept [21]  pyogeni<3  infections  which  shall  occur  with 
and  through  an  accidental  cut  or  wound),  or  by  war 
or  any  act  of  war;  nor  disappearance;  nor  loss  re- 
sulting from  any  means  or  act  which,  if  used,  done 
or  self-inflicted  by  the  insured  while  in  possession 
of  all  mental  faculties,  would  be  deemed  intentional ; 
nor  loss  suffered  while,  or  resulting  from,  riding  or 
being  in  or  on  any  aerial  device  or  conveyan<?e  ex- 
cept as  provided  in  Schedule  X. 

Specific  and  Permanent  Losses.  22.  No  payment 
shall  be  made  for  more  than  one  loss  under  Sr-hed- 
ule  I.  Any  payment  made  under  Schedule  I  shall 
terminate  this  policy,  which  must  be  surrendered. 

Copy  of  Application  Part  of  Contract.  23.  The 
cof)y  of  the  application  endorsed  hereon  is  hereby 
mad(^  a  part  of  this  contract.  No  provision  of  the 
charter,  constitution  or  by-laws  of  the  Company 
not  included  herein  shall  avoid  the  policy  or  be  used 
in  (^'idenee  in  any  legal  proceedings  hereunder. 

Renewal  of  T^oliey.  24.  This  policy  may  be  re- 
newed, subject  to  all  of  its  provisions,  from  term  to 


Leslie  O,  Fotvles  37 

Exhibit  ^^ A''— (Continued) 
term  with  the  consent  of  the  Company  and  by  the 
payment  of  the  premium  in  advance. 

In  Witness  Whereof,  the  Commercial  Casualty 
Insurance  Company  has  caused  this  policy  to  be 
signed  by  its  President,  and  its  Secretary,  but  the 
same  shall  not  be  binding  upon  the  Company  unless 
countersigned  by  a  duly  authorized  representative. 

(Signature  Not  Legible) 

President. 
WM.  R.  GRIFFIN, 
Secretary. 

Dated  and  Countersigned  at  Olympia,  Washing- 
ton, the  5th  day  of  May  1937. 

By 

Authorized  Representative. 

[Endorsed] :    Filed  Jan.  16,  1945.  [22] 


[Title  of  Court  and  Cause.] 

MOTION  TO  QUASH  AMENDED  COMPLAINT 
AND  SERVICE  THEREOF 

The  defendant.  Commercial  Casualty  Insurance 
Company,  hereby  appears  specially  only  in  the  above 
entitled  action,  by  its  attorneys,  Ryan,  Askren  & 
Mathewson,  and  without  waiving  its  prior  motion 
to  quash  he  summons  and  service  hereof  in  this  case 
on  the  ground  that  this  court  has  no  jurisdiction  of 
te  action,  moves  the  court  for  an  order  quashing 
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the  amended  complaint  and  the  service  thereof,  on 
the  following  grounds,  to-wit: 

1.  That  it  appears  from  Paragraph  12  of  the  said 
amended  complaint  and  from  the  prayer  therein 
that  the  plaintiff  is  praying  for  redress  for  antici- 
patory breach  of  a  contract  and  for  indemnity  for 
injuries  which  he  has  not  yet  suffered.  That  is  has 
been  consistently  held  in  this  court  that  payments 
due  on  an  insurance  policy  by  virtue  of  disability 
cannot  be  recovered  in  advance. 

This  motion  is  based  upon  the  affidavit  of  "William 
J.  Madden,  hereto  attached. 

RYAN,  ASKREW  & 
MATHEWSON, 

Attorneys  for  Defendant. 

State  of  Washington, 
Comity  of  King — ss. 

William  J.  Madden,  being  first  duly  sworn  on 
oath,  deposes  and  says :  That  he  is  one  of  the  attor- 
neys representing  the  defendant  in  its  special  ap- 
pearance and  he  makes  this  affidavit  on  behalf  of 
the  said  defendant  as  he  is  authorized  to  do.  That 
the  suit  in  question  is  based  upon  a  certain  accident 
policy  issued  by  the  defendant  wherein  the  defend- 
ant agrees  to  pay  to  the  insured  certain  weekly  in- 
demnities dnrini;'  such  time  as  the  plaintiff  is  wholly 
or  partially  incapacitated  by  virtue  of  certain  in- 
juries specified  in  the  said  i)olicy.  That  is  plainly 
ap])ears  from  the  said  amended  complaint  that  the 
})laiTitiff  is  herein  attempting  to  raise  the  amount  in 
suit  to  [23]  the  jurisdictional  requirements  of  this 
court  by  pleading  anticipatory  damages  which  have 
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not  yet  occurred  and  by  suing  in  advance  for  indem- 
nity payments.  The  Federal  court,  as  well  as  the 
state  courts,  with  some  uniformity  held  that  a  plain- 
tiff in  such  cases  cannot  bring  an  action  on  such  a 
policy  for  injuries  which  have  not  as  yet  occurred, 
and  cannot  plead  a  disability  which  has  not  yet  been 
incurred. 

WILLIAM  J.  MADDEN 

Subs<?ribed  and  sworn  to  before  me  this  6  day  of 
February,  1945. 

(Seal)  ETHEL  M.  MERRILL 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Copy  of  the  foregoing  motion  and  affidavit  re- 
ceived this  7th  day  of  February,  1945. 

JUNE  FOWLES, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  Feb.  13,  1945. 


[Title  of  Court  and  Cause.] 

OPINION  OF  THE  COURT 

Schwellenbach,  District  Judge 

This  is  an  action  under  the  Federal  Declaratory 
Judgment  Act  (28  U.S.C.A.  400)  in  which  plaintiff 
seeks  to  require  defendant  to  pay  hospital  expenses 
and  weekly  disability  allowances  under  the  provi- 
sions of  a  policy  of  insurance  issued  by  the  defend- 
ant to  him  in  1937.    Plaintiff  alleges  that,  while  the 
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policy  was  in  force,  he  became  totally  and  perma- 
nently disabled  as  a  result  of  an  accident  occurring 
on  April  14,  1943.  He  alleges  that  he  has  a  life  ex- 
pectancy of  29.62  years  and  that,  under  the  terms  of 
the  policy,  he  will  be  entitled  during  his  life  to  re- 
ceive benefits  amounting  to  $35,400.  He  alleges  that, 
up  to  the  date  of  the  filing  of  his  amended  complaint, 
benefits  accrued  to  the  extent  of  $2,575.  He  further 
alleges  that  the  defendant  refuses  to  pay  the  bene- 
fits provided  in  the  policy  for  the  reason  that  it  -con- 
tends that  prior  to  the  accident  he  had  changed  his 
occupation  and  that,  under  the  provisions  of  the 
policy,  the  liability  of  the  defendant  is  limited  to 
such  portion  of  indemnities  provided  in  the  policy 
as  the  premium  paid  would  have  purchased  at  the 
rate  but  within  the  limits  fixed  by  the  company  for 
fore  hazardous  occupation,  which  plaintiff  alleges 
would  be  so  limited  in  scope  and  value  as  almost  to 
nullify  any  benefits.  He  alleges  that  his  rights  to 
future  benefits  which  he  seeks  to  preserve  and  pro- 
tect by  this  action  exceed  the  sum  of  $3,000  in  value. 
To  the  complaint,  the  defendant  has  interposed  a 
demurrer  and  a  motion  to  quash.  By  these  it  seeks 
to  raise  the  jurisdictional  questions  to  whether  the 
amount  in  controversy  exceeds  $3,000.  Plaintiff  ob- 
jects to  the  consideration  of  this  jurisdictional  ques- 
tion under  the  demurrer  and  motion  contending  that 
they  do  not  properly  reach  the  question.  (28  U.S.C. 
A.  723  C-7  (c)  and  126).  Regardless  of  the  tactical 
ineptness  on  defendant's  part,  the  question  is  here 
and  must  l)e  deci(l(Hl.  Kavourgias  v.  Nicholaou  Com- 
pany Limited,  9th  Cir.,  decided  March  12,  1945. 
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Defendant  insists  that  consideration  of  this  juris- 
dictional question  must  be  limited  exclusively  to  the 
allegations  of  the  original  [25]  complaint.  That 
contention  is  without  merit.  Federal  Eules  of  Civil 
Procedure  15  C  (28  U.S.C.A.  723  C,  15  (c)).  Cul- 
ver V.  Bell  &  Loffland,  146  P.  2d  29,  31 ;  Alderman 
V.  Elgin  J.  &  E.  Ry.  Co.,  125  P.  2d  971,  973 ;  Interna- 
tional Ladies'  Garment  Workers'  Union  v.  Donnelly 
Garment  Co.,  121  P.  2d  561,  562 ;  Carr  v.  Pif e,  156 
U.  S.  494.  While  it  is  true  that,  in  determining  jur- 
isdiction, the  decision  must  be  based  upon  the  facts 
that  existed  at  the  time  of  the  commencement  of  the 
original  action  and  it  is  true  that  a  plaintiff  cannot 
commence  an  entirely  different  action  by  an  amend- 
ed complaint,  a  plaintiff  does  have  a  right  to  insert 
new  allegations  of  facts  which  existed  at  the  time 
of  the  filing  of  the  original  complaint  and  they  wall 
relate  back  to  the  original  filing.  The  only  import- 
ant factual  amendment  in  the  amended  complaint 
here,  as  compared  with  the  original,  is  the  inclusion 
of  the  paragraph  referring  to  plaintiff's  life  expec- 
tancy. 

The  problem  which  defendant  presents  on  the 
question  of  jurisdiction  is  an  extremely  perplexing 
and  vexatious  one.  There  is  a  sharp  conflict  of  opin- 
ion between  the  Circuit  Courts  of  Appeals  which  have 
passed  on  it.  The  question  posed  is  whether,  in  a 
declaratory  judgment  action,  when  the  indemnities 
already  accrued  are  less  than  $3,000,  the  court  has 
jurisdiction  when  it  is  alleged  that,  taking  into  con- 
sideration the  insured's  life  expectancy  and  accept- 
ing the  allegations  as  to  permanent  and  total  disa- 
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bility,  the  value  of  the  insured's  rights  will,  if  he 
lives  out  and  is  totally  disabled  during  a  sufficient 
period  of  his  expectancy,  amount  to  more  than  $3000. 
It  is  well  settled  that,  in  a  straight  action  to  re- 
cover disability  benefits,  the  jurisdictional  amount 
must  be  measured  upon  the  basis  of  the  indemnities 
already  accrued.  Mutual  Life  Insurance  Co.  of  New 
York  V.  Wright,  276  U.  S.  602 ;  Equitable  Life  As- 
sur.  Society  v.  Wilson,  81  P.  2d  657;  Wright  v.  Mu- 
tual Life  Ins.  Co.  of  New  York,  19  P.  2d  117.  This 
is  true  even  though  the  collateral  effect  of  the  judg- 
ment in  sU'Ch  actions  may  be  to  establish  the  right 
of  the  insured  to  recover  sums  far  in  excess  of  the 
jurisdictional  amount  Elgin  v.  Marshall,  106  U.  S. 
578;  Cromwell  v.  County  of  Sac,  94  U.  S.  351.  See, 
also,  Healey  v.  Ratta,  292  U.  S.  263.  The  [26]  Dec- 
laratory Judgment  Act  does  not  enlarge  the  juris- 
diction of  the  Pederal  Courts  nor  alter  the  charac- 
ter of  the  controversies  which  are  the  subject  of  ju- 
dicial power  under  the  Constitution  Southern  Pa- 
cific Co.  V.  McAdoo,  82  P.  8d  121 ;  West  Pub.  Co.  v. 
Colgan,  138  P.  2d  320.  But  when  the  validity  of  the 
whole  policy  is  in  issue  and  the  policy  value  exceeds 
the  jurisdictional  amount,  the  court  has  jurisdiction 
in  a  declaratory  judgment  action  even  though  the 
accrued  liability  for  disability  payments  is  less  than 
$3,000  Bell  V.  Philadelphia  Life  Ins.  Co.  78  P.  2d  332 ; 
Pacific  Mut.  Life  Ins.  Co.  of  California  v.  Parker, 
71  P.  2d  872;  Oinsburg  v.  Pacific  Mut.  Life  Ins.  of 
California,  69  P.  2d  97.  In  that  aspect,  obligations 
it  may  be  compelled  to  pay  in  the  future  are  not 
merely  contingent  and  enter  into  the  amount  in  dis- 
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pute.  In  determining  what  they  are,  the  life  expec- 
tancy of  the  insured  may  be  considered.  Thompson 
V.  Thompson,  226  U.  S.  551;  Brotherhood  of  Loco- 
motive Firemen  &  Enginemen  v.  Pinkston,  293  U.  S. 
96;  New  York  Life  Ins.  Co.  v.  Swift,  38  F.  2d  175; 
Jensen  v.  New  York  Life  Ins.  Co.  50  F.  2d  512 

The  Court's  jurisdiction  in  cases  in  which  the 
basic  facts  substantially  correspond  to  those  alleged 
here  has  been  sustained  in  Ballard  v.  Mutual  Life 
Ins.  Co.  of  N.  Y.,  5th  Cir.,  109  F.  2d  388 ;  Franzen 
V.  E.  I  DuPont  DeNemours  &  Co,  3d  Cir,  146  F  2d 
837 ;  Columbian  Nat.  Life  Ins.  Company  v.  Goldberg, 
6th  Cir.,  138  F.  2d  192.  See,  also,  Davis  v.  Ameri- 
can Foundry  Equipment  Co.,  7th  Cir.,  94  F.  2d  441. 
It  has  been  denied  in  Mutual  Life  Ins.  Co.  of  New 
York  V.  Moyle,  4th  Cir.,  116  F.  2d  434;  Mutual  Life 
Ins.  Co.  V.  Temple,  56  F.  Supp.  737;  Edelman  v. 
Travelers  Ins.  Co.  of  Hartford,  Conn,  21  F.  SuiDp. 
209. 

Unfortunately  this  is  not  a  question  of  which  dis- 
position can  be  made  through  the  simple  mathemat- 
ical process  of  comparing  the  number  of  decisions. 
In  Mutual  Life  Ins.  Co.  v.  Moyle,  supra.  Judge  Par- 
ker wrote  an  opinion  which  can  not  be  ignored  even 
in  the  face  of  the  weight  of  authority.  No  one  can 
deny  the  correctness  of  his  statement  that  litigants 
*^may  not  be  [27]  permitted,  under  the  guise  of  seek- 
ing declaratory  judgments,  to  drag  into  federal 
courts  the  litigation  of  claims  over  which,  because 
involving  less  than  the  jurisdictional  amount,  it  was 
never  intended  that  the  federal  courts  should  have 
jurisdiction."  There  is  much  logic  in  his  statement: 
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^'A  declaratory  judgment  can  be  had,  however,  only 
with  respect  to  a  justiciable  controversy;  and  the 
justiciable  controversy  here,  as  we  have  seen,  ex- 
tends only  to  the  accrued  disability  benefits,  as  the 
conditions  entitling  insured  to  such  benefits  may 
change  at  any  time."  I  can  see  no  logic,  however,  in 
distinguishing  between  cases  in  which  the  entire 
policy  is  attacked  and  that  in  which  only  the  ques- 
tion of  the  right  to  the  benefits  is  raised.  If  the 
amount  of  disability  benefits  is  too  uncertain  in  one 
instance,  it  should  be  too  uncertain  in  the  other. 
^^The  conditions  entitling  insured  to  such  benefits 
may  change  at  any  time,''  regardless  of  whether  the 
attack  is  on  the  whole  contract  or  just  a  part  of  it. 
In  thus  holding,  the  Moyle  case  runs  counter  to  the 
Supreme  Court's  statement  in  Aetna  Life  Insur- 
ance Co.  V.  Haworth,  300  U.  S.  227,  242,  which  reads 
as  follows:  ''On  the  one  side,  the  insured  claimed 
that  he  had  l)ecome  totally  and  permanently  dis- 
abled and  hence  was  relieved  of  the  obligation  to 
continue  the  payment  of  premiums  and  was  entitled 
to  the  stipulated  disability  benefits  and  to  the  con- 
tinuance of  the  policies  in  force.  The  insured  pre- 
sented this  claim  formally,  as  required  by  the  poli- 
cies. It  was  a  claim  of  a  present,  specific  right.  On 
the  other  side,  the  company  made  an  equally  definite 
claim  that  the  alleged  basic  fact  did  not  exist,  that 
the  insured  was  not  totally  and  permanently  dis- 
abled and  had  not  been  relieved  of  the  duty  to  con- 
tinue the  payment  of  premiums,  that  in  consequence 
the  policies  had  la})sed,  and  that  the  company  was 
thus  freed  from  its  obligation  either  to  x^ay  disability 
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benefits  or  to  continue  the  insurance  in  force.  Such  a 
dispute  is  manifestly  susceptible  of  judicial  deter- 
mination. It  calls,  not  for  an  advisory  opinion  iTpon 
a  hypothetical  basis,  but  for  an  adjudication  of  pres- 
ent right  upon  established  facts. 

''That  the  dispute  turns  upon  questions  of  fact 
does  not  withdraw  it,  as  the  respondent  seems  to 
contend,  from  judicial  [28]  cognizance.  The  legal 
consequences  flow  from  the  facts  and  it  is  the  prov- 
ince of  the  courts  to  ascertain  and  find  the  facts  in 
order  to  determine  the  legal  consequences.  That  is 
every  day  practi<?e." 

On  this  phase  of  the  case,  I  feel  myself  bound  by 
the  recent  decision  of  the  Ninth  Circuit  Court  of 
Appeals  in  American  General  Ins.  Co.  v.  Booze,  14fS 
F.  2d,  329,  331 ;  That  was  an  action  for  a  declaratory 
judgment  by  an  insurance  company  which  asked  the 
court  to  determine  whether  or  not  it  was  required  to 
defend  an  action  which  had  been  comm.enced  against 
its  assured.  The  amount  of  liability  to  which  the 
insurance  company  might  be  subjected  was  undeter- 
mined. It  might  be  less  or  much  more  than  $3,000. 
In  that  case,  the  entire  policy  was  not  attacked.  The 
insurance  company  admitted  that  its  contract  was  in 
full  force  and  effect.  It  alleged  that  the  individual 
for  whose  death  claim  was  made  was,  at  the  time  of 
his  death,  covered  by  the  Workmen's  Compensation 
Act  of  California  and  that,  therefore,  his  heirs  were 
not  entitled  to  recover  from  the  plaintiff's  assured 
and,  therefore,  asked  the  court  so  to  interpret  its 
contract  or  to  relieve  it  of  the  obligation  to  defend 
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the  action  against  its  assured  or  to  pay  a  judgment 
whioh  might  be  rendered  against  him.  The  issue 
was  raised  that  because  there  was  no  certainty  that 
the  amount  of  that  judgment  would  exceed  $3,000, 
therefore  the  amount  in  controversy  did  not  exceed 
$3,000.  Without  discussion,  the  court  disposed  of 
the  contention  as  being  without  merit. 

It  is  true  that  the  policy  in  the  Booze  case  obli- 
gated the  company  to  pay  up  to  $10,000.     That, 
however,  was  only  the  limit  of  its  obligation.     It 
was  just  the  ceiling  above  which  its  contract  could 
not  go.    That  is  a  distinction  which  few  courts  have 
made  but  which  must  be  made.     It  is  usually  only 
upon  death  or  the  happening  of  a  certain   event 
(such  as  the  loss  of  an  eye  or  a  limb)   that  the 
company  '^contracts"  to  pay  a  certain  amount.    The 
principal  sum  named  to  be  paid  in  the  event  of 
the  occurrence  of  other  events  or  the  existence  of 
certain  conditions   is   the   limit   of  liability.     For 
example,  in  the  policy  involved  in  this  case,  there 
[29]  are  two  equally  important  provisions  for  in- 
demnity.    The  first  is  the  ^'Single  Principal  Sum 
$1,000."    The  other  is  the  ^^  Single  Weekly  Indem- 
nity $25.''    This  plaintiff's  claimed  right  under  the 
policy  is  to  have  paid  to  him  the  sum  of  $25.  per 
week  as  long  as  he  lives  if  he  is  permanently  and 
totally   disabled.     That   right   has   been   ])laced   in 
doubt  by  the  Company's  claim  that  he  lost  it  be- 
cause he  changed  his  occupation.     The  amount  in 
controversy  is  the  value  of  that  which  it  is  sought 
to  be  declared  free  of  doubt.     It  cannot  be  claimed 
with  any  logic  that  a  difference  may  exist  simply 
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because  of  the  maimer  in  which  that  doubt  has  been 
raised.  There  is  an  actual  controversy  admitting 
of  relief.  The  jurisdictional  question  turns  on  the 
value  of  the  right  which  is  controverted.  The  Ninth 
Circuit  Court  of  Appeals  definitely  recognized  this 
principle  when,  in  Equitable  Life  Assur.  Co.  v. 
Wilson,  supra,  p.  660,  it  underlined  the  Supreme 
Court's  language  as  follows:  ^^The  Supreme  Court 
draws  the  distinction  between  the  two  in  the  fol- 
lowing language:  ^This,  it  will  be  seen,  is  not  an 
action  at  law  to  recover  overdue  installments,  but 
a  suit  in  equity  to  preserve  and  protect  a  right  to 
future  participation  in  the  fund.  If  the  value  of 
that  right  exceeds  $3,000,  the  District  Court  has 
jurisdiction.'  293  U.  S.  96,  99,  100,  55  S.  Ct.  1,  2, 
79,  L.  Ed.  219.'' 

Defendants  demurrer,  which  I  have  considered 
as  a  motion  to  dismiss,  must  be  overruled  and  its 
motion  to  quash  denied. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 
April  2,  1945 

[Endorsed]  :    Filed  April  2,  1945. 


[Title  of  Court  and  Cause.] 

ORDER  OVERRULING  DEMURRER  AND 
DENYING  MOTION  TO  QUASH 

This    matter  having   regularly   come   before   the 
Court  on  March  5,  1945,  for  hearing  of  defendant's 


48  Commercial  Casualty  Insurance  Co,  vs. 

demurrer  and  motion  to  quash,  plaintiff  and  de- 
fendant appearing  by  counsel,  and  the  Court  being 
fully  advised  [30]  in  the  premises, 

It  is  hereby  Ordered  that  defendant's  demurrer, 
considered  herein  as  a  motion  to  dismiss,  is  over- 
ruled, and  defendant's  motion  to  quash  is  denied. 

Dated  this  11  day  of  April,  1945. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge. 

[Endorsed] :   Filed  Apr.  11,  1945.  [31] 


[Title  of  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  by  its  attorneys,  Ryan, 
Askren  &  Mathewson,  and  for  answer  to  the 
amended  complaint  of  the  plaintiff,  admits,  denies 
and  alleges  as  follows: 

I. 

Answering  Paragraphs  I.,  II.,  and  III.   of  the 

plaintiff's  complaint  the  defendant  admits  the  alle- 
gations therein  contained. 

II. 

Answering  Paragraph  IV.  of  the  plaintiff's  com- 
plaint, the  defendant  admits  that  there  is  a  diver- 
sity of  citizenshi])  but  denies  that  the  amount  in 
controversy  exceeds  the  sum  of  Three  Thousand 
Dollars  ('t3,000.0()),  exclusive  of  interest  and  costs. 
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III. 

Answering  Paragraph  V.  of  the  plaintiff's  com- 
plaint, the  defendant  admits  that  the  policy  in 
question  was  issued  at  or  about  the  time  and  place 
alleged. 

IV. 

Answering  Paragraph  VI.  of  the  plaintiff's  com- 
plaint, [32]  the  defendant  alleges  that  the  policy 
in  question  contains  the  w^hole  contract  entered  into 
between  the  parties  and  said  policy  states  the  lia- 
bility, if  any,  w^hich  the  defendant  undertook  in 
the  event  of  injury  to  the  plaintiff. 

V. 

Answering  Paragraph  VII.  of  the  plaintiff's 
comx)laint,  the  defendant  admits  the  allegations 
therein  contained. 

VI. 

Answering  Paragraph  VIII.  of  the  plaintiff's 
complaint,  the  defendant  admits  that  at  the  time 
the  plaintiff  made  application  for  said  policy  of 
insurance,  the  plaintiff's  occupation  was  that  of 
mail  carrier.  The  defendant  alleges  that  it  has  no 
information  enabling  it  to  form  a  belief  as  to  the 
plaintiff's  membership  in  the  Washington  State 
National  Guard,  and  the  defendant  denies  that  the 
plaintiff's  membership  in  the  Washington  State 
National  Guard  was  ever  called  to  its  attention. 
In  said  connection  the  defendant  alleges  that  the 
application  for  the  said  party  contains  no  refer- 
ence to  membership  of  the  plaintiff  in  the  said 
Washington  State  National  Guard. 
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VII. 

Answering  Paragraph  IX.  of  the  plaintiff's  com- 
plaint, the  defendant  admits  that  the  quoted  pro- 
vision is  contained  in  the  said  policy  but  alleges 
that  provision  I.  (one)  relating  to  change  of  occu- 
pation is  not  set  forth  fully  in  plaintiff's  complaint. 

VIII. 

Answering  Paragraph  X.  of  the  plaintiff's  com- 
plaint, the  defendant  admits  that  the  plaintiff  was 
injured  but  denies  that  the  injury  took  place  at  a 
time  when  the  plaintiff  w^as  engaged  in  recreation. 

IX. 

Answering  Paragraph  XI.  of  the  plaintiff's  com- 
plaint, the  defendant  admits  that  the  plaintiff  has 
notified  the  defendant  of  the  said  accident  but 
denies  each  and  every  other  allegation  in  said  para- 
graph contained. 

X. 

Answering  Paragraphs  XII.  and  XIII.  of  the 
plaintiff's  complaint,  the  defendant  denies  the  alle- 
gations therein  contained. 

XI. 

Answering  Paragraph  XIV.  of  the  plaintiff's 
complaint,  the  defendant  admits  that  there  is  a 
dispute  as  to  the  amount  due  the  plaintiff  at  this 
time  undei-  the  terms  of  the  policy  in  question  ])ut 
denies  each  and  every  other  allegation  in  said  para- 
graph contained. 

Foi'  a  Fii'st,  Affirmative  and  Further  Defense  the 
Defendant  Alleges  as  Follows : 


Leslie  O.  Fowles  51 

I. 

That  the  policy  of  insurance  mentioned  in  the 
Plaintiff's  complaint  was  issued  by  the  defendant 
on  or  about  the  4th  day  of  May,  1937,  based  upon 
a  written  application  submitted  to  the  company, 
which  application  was  made  a  part  of  the  policy 
of  insurance  issued  to  the  plaintiff.  That  semi- 
annually from  May  5,  1937,  the  plaintiff  paid  a 
renewal  preimum  in  the  sum  of  $10.20  and  the 
defendant  issued  to  the  insured  a  renewal  receipt 
continuing  the  said  policy  in  force  for  a  term  of 
six  months  from  the  previous  expiration  date.  The 
last  renewal  premium  received  by  the  defendant 
continued  the  said  policy  until  the  5th  day  of  May, 
1943.  At  no  time  did  the  insured  or  anyone  on 
his  behalf  ever  pay  or  tender  to  the  defendant 
or  to  its  account  any  sum  whatsoever  other  than 
said  semi-annual  premium  of  $10.20  hereinbefore 
alleged.  [34] 

II. 

The  occupation  of  the  plaintiff  was  listed  in 
both  the  said  application  for  insurance  and  the 
said  policy  of  insurance  as  ^^  postal  service — mail 
carrier  (city)  (on  foot)".  Some  time  prior  to  the 
time  of  April  1943,  the  plaintiff  changed  his  occu- 
pation from  that  of  postal  service  mail  carrier  to 
that  of  an  officer  in  the  United  States  Army  on 
active  duty.  At  all  times  from  prior  to  the  month 
of  April  1943,  the  said  last  named  occupation  was 
and  is  classified  by  the  defendant  as  more  hazard- 
ous than  the  occupation  of  mail  carrier  in  the  postal 
service   and   was   classified   by   the   defendant    for 
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rating  purposes  as  '^  Class  K^',  and  the  annual  pre- 
mium rate  applicable  thereto  would  have  been  far 
in  excess  of  $10.20  semi-annually,  had  the  defendent 
company  accepted  such  a  risk,  that  at  no  time  did 
the  plaintiff  or  anyone  in  his  behalf  notify  the 
defendant  of  the  said  plaintiff's  change  of  occupa- 
tion. 

III. 
That  on  or  about  September  15,  1932,  the  manual 
of  the  defendant,  containing  the  classification  of 
risks  of  various  occupations  for  insurance  purposes 
was  filed  with  the  Insurance  Commissioner  of  the 
State  of  Washington,  and  at  all  times  thereafter 
was  and  is  on  file  with  said  Insurance  Commis- 
sioner. Said  manual  of  risks  provides  in  part  as 
follows,  to  wit: 

^^  Occupation,  Exposure  or  Hazard 
Postal    Service — Mail    Carrier    (  city)     (on 
foot)   Class  ^^B'' 

^^Commissioned  officers  and  enlisted  men 
Army  or  Navy,  on  active  military  or  naval 
service  anvw^here  in  the  world  durins;  war,  in- 
surrection,  invasion  or  punitive  ex]:)editions. 
The  term  enlisted  men  includes  all  men  below 
the  rank  of  Commissioned  officers  (not  insur- 
able) Class  ^^K" 

That  the  plaintiff  has  filed  with  the  Insurance 
Commissioner  of  the  State  of  Washington,  a  copy 
of  the  form  of  [35]  said  insurance  ])olicy  issued 
to  the  insured,  and  at  all  times  thereafter  said 
copy   of  said   form   was   and   is   on   file   with    said 
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insurance    commissioner    and   was    and    is    in   full 
force  and  effect  for  use  within  said  State. 

That  said  manual  of  risks  hereinabove  referred 
to  provides  that  an  insured  in  the  '*B"  classifica- 
tion may  be  insvired  in  the  principal  smn  up  to 
$10,000.00  and  for  a  weekly  indemnity  not  to  ex- 
ceed $50.00.  That  an  insured  in  Class  ^*K"  may 
be  insured  up  to  a  principal  sum  of  $500.00  and 
for  a  weekly  indemnity  not  to  exceed  $5.00.  That 
the  said  manual  provides  that  in  the  event  of  a 
change  of  an  insured's  occupation  to  one  more 
hazardous  than  the  occupation  the  insured  was 
originally  written  in,  then  in  pro  rating  any  claim, 
the  limits  referred  to  above  will  be  strictly  ad- 
hered to. 

IV. 

That  on  or  about  the  14th  day  of  April,  1943, 
the  plaintiff  was  involved  in  an  accident  and  as  a 
result  of  the  injury  sustained  was  confined  to  the 
Hahnemann  Hospital  for  a  period  of  five  (5) 
weeks  and  that  he  was  thereafter  transferred  to 
an  army  hospital  where  treatment  was  made  with- 
out any  charge  to  him. 

V. 

The  defendant  asserts  and  contends  that  because 
of  the  change  of  occupation,  aforesaid,  it  is  obliged 
to  pay  to  the  plaintiff  on  account  of  the  accident 
hereinbefore  described  a  sum  not  in  excess  of 
($5.00)  Five  Dollars  per  week  for  the  period  dur- 
ing which  the  plaintiff  was  confined  to  Hahnemann 
Hospital  plus  the  sum  not  in  excess  of  Five  Dollars 
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($5.00)  per  week  during  the  period  which  the 
I)laintiff  was  permanently  disabled  from  the  injury 
up  to  the  limit  specified  in  the  policy,  plus  [36]  any 
sum  which  the  plaintiff  was  obliged  to  expend  in 
communicating  with  his  friends  and  family,  if  such 
expense  shall  not  exceed  One  Hundred  Dollars 
($100.00)  as  set  forth  in  Schedule  XI.  of  the  policy 
herein  referred  to. 

VI. 
That  the  defendant  has  at  all  times  been  ready 
and  willing  to  pay  to  the  plaintiff  the  amount 
which  is  due  him  under  the  terms  of  the  policy  in 
question  and  that  said  plaintiff  has  refused  to  ac- 
cept the  said  amounts  which  have  been  tendered 
to  him  by  the  defendant  company. 

Wherefore,  having  fully  answered  the  complaint 
of  the  plaintiff,  the  defendant  prays  that  judgment 
may  be  entered  setting  forth  the  rights  of  the  plain- 
tiff against  the  defendant  as  governed  by  the  con- 
tract of  insurance  as  amended  by  the  plaintiff's 
change  of  occupation  and  that  the  defendant  be 
awarded  its  costs  and  disbursements  herein  ex- 
pended. 

RYAN,  ASKREN  &  MATHEWSON 
Attorneys  for  Defendant  [37] 

State  of  Washington 
County  of  King — ss. 

William  J.  Madden,  being  first  duly  sworn  on 
oath,  deposes  and  says: 

That  he  is  an  attorney  at  law,  associated  with 
the  firm  of  Ryan,  Askren  &  Mathewson,  attorneys 
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of  record  for  the  defendant  herein,  that  he  has  read 
the  foregoing  answer,  knows  the  contents  thereof 
and  believes  the  same  to  be  true,  that  he  makes 
this  verification  on  behalf  of  the  defendant  cor- 
poration as  he  is  authorized  to  do. 

WILLIAM  J.  MADDEN 

Subscribed  and  Sworn  to  Before  Me  This  26  Day 
of  April,  1945. 

[Seal]  ETHEL  M.  MERRILL 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Copy  received  April  27,  1945 

JUNE  FOWLES 

Atty.  for  Plaintiff 

[Endorsed] :    Filed  May  3,  1945.  [38] 


[Title  of  Court  and  Cause.] 

REPLY 

Comes  now  the  plaintiff  and  replying  to  the  an- 
swer of  defendant  to  plaintiff's  amended  complaint 
admits,  denies  and  alleges: 

Replying  to  paragraph  IV,  denies  each  and  every 
allegation  therein  contained. 

Replying  to  the  first,  affirmative  and  further  an- 
swer and  defense: 

I. 
Referring  to  paragraph  I  of  said  first  affirma- 
tive defense,  plaintiff  admits  that  the  policy  of  in- 
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isurance  mentioned  in  plaintiff's  complaint  was  is- 
sued by  the  defendant  on  or  about  the  4th  day  of 
May,  1937,  and  that  semiannually  from  said  date 
the  plaintiff  paid  a  renewal  premium  in  the  sum  of 
$10.20  and  the  defendant  issued  to  the  insured  a 
renewal  receipt  continuing  the  said  policy  in  force 
for  a  term  of  six  months  from  the  previous  expira- 
tion date.  The  last  renewal  premium  rex^eived  by 
the  defendant  continued  the  said  policy  until  the 
5th  day  of  May,  1943 ;  and  said  plaintiff  denies  each 
and  every  other  allegation  therein  contained. 

II. 

Referring  to  paragraph  II  of  said  first  affirma- 
tive defense,  plaintiff  admits  that  the  occupation  of 
the  plaintiff  was  listed  in  both  the  said  application 
for  insurance  and  the  said  policy  of  insurnace  as 
''postal  service — mail  carrier  (city)  (on  foot),'' 
and  plaintiff  alleges  that  as  a  member  of  the  Wash- 
ington State  National  Guard  he  was  mobilized  with 
said  guard  on  or  about  February  3,  1941 ;  and  plain- 
tiff denies  each  and  every  other  allegation  in  said 
paragraph  contained. 

III. 
Referring  to  paragraph  3,  of  said  first  affirma- 
tive defense,  plaintiff  denies  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  any  of 
th(^  allegations  contained  in  said  paragraph. 

IV. 

Referring  to  paragraph  4  of  said  first  affirma- 
tive defense,  plaintiff  admits  that  on  or  about  the 
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14th  day  of  April,  1943,  he  [39]  was  injured  in  an 
accident  and  confined  in  Hahnemann  Hospital  and 
thereafter  removed  to  an  army  hospital ;  and  plain- 
tiff denies  each  and  every  other  allegation  in  said 
paragraph  contained. 

V. 
Referring  to  paragraph  V  of  said  first  affirma- 
tive defense,  plaintiff  denies  each  and  every  allega- 
tion therein  contained. 

VI. 

Referring  to  paragraph  VI  of  said  first  affirma- 
tive defense,  plaintiff  denies  each  and  every  allega- 
tion therein  contained. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendant  as  asked  in  the  amended  complaint. 

JUNE  FOWLES 
C.  W.  HALVERSON 

Attorneys  for  Plaintiff. 

State  of  Washington, 
County  of  Yakima — ss. 

Leslie  O.  Fowles,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  plaintiff  in  the 
above-entitled  action;  that  he  has  read  the  forego- 
ing reply ;  knows  the  contents  therefor ;  and  believes 
the  same  to  be  true. 

LESLIE  O.  FOWLES. 
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Subscribed  and  sworn  to  before  me  this  3rd  day 
of  May,  1945. 

(Seal)  LIONEL  PUGMIRE 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 

Copy  received  May  3,  1945. 

RYAN,  ASKREN  & 
MATHEWSON, 

W.  W.  ASKREN, 

Attorneys  for  Defendant. 

[Endorsed] :    Filed  May  7,  1945.  [40] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Di- 
vision. 

No.  191 

LESLIE  O.  FOWLES, 

Plaintiff, 

vs. 

COMMERCIAL    CASUALTY    INSURANCE 
COMPANY,  a  Corporation, 

Defetidant. 

COURT  REPORTER'S  TRANSCRIPT  OF 

TESTIMONY 

Be  It  Remembered  that  the  above  entitled  and 
numbered  cause  came  on  for  trial  before  the  Hon. 
L.  B.  Schwellenbach,  Judge,  without  a  jury,  at  the 
hour  of  10 :00  a.  m.,  June  15,  1945,  at  the  court  room 
of  said  court  in  the  Federal  Building  at  Yakima, 
Washington;  the  plaintiff  appearing  in  person  and 
by  his  attorneys  C.  W.  Halverson  and  June  Fowles, 
and  the  defendant  appearing  by  its  attorneys  Ryan, 
Askren  &  Mathewson  (by  Mr.  Askren  and  Mr.  Mad- 
den) ; 

Whereupon  the  following  proceedings  were  had 
and  testimony  given,  to-wit: 

The  Court:    Are  the  parties  ready? 

Mr.  Halverson:  The  plaintiff  is  ready.  I  think 
no  doubt  your  Honor  is  familiar  with  the  pleadings 
in  this  case. 

The  Court:    I  am  very  familiar  with  it.    You  do 
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not  need  to  make  a  statement  unless  there  is  some 
stipulation. 

Mr.  Halverson:  We  may  be  able  to  stipulate  as 
far  as  the  question  of  total  disability  is  concerned, 
that  it  is  hereby  stipulated  by  and  between  the  par- 
ties, through  their  respective  [43]  attorneys,  that 
the  plaintiff,  Leslie  O.  Fowles,  sustained  injuries  in 
an  accident,  causing  continuous  total  disability  from 
the  date  of  the  accident  to  the  present  time.  The 
date  of  the  accident  is  April  14,  1943. 

Mr.  Askren :    We  stipulate  to  that. 

Mr.  Halverson:  There  will  be  no  question  as  to 
the  total  disability  during  this  period  of  time.  I 
think  it  might  also  be  stipulated — I  am  not  sure 
whether  this  is  necessary  or  not — that  the  jury  may 
be  waived  in  this  case,  and  both  parties  consent  to 
try  the  case  before  Your  Honor. 

The  Court:  Yes.  You  say  total  disability  to 
date. 

Mr.  Halverson:    To  the  present  time. 

The  Court:  Is  there  a  question  as  to  the  per- 
manency of  the  injury? 

Mr.  Halverson :  The  policy  does  not  use  the  term 
^^ permanent  disability."  I  think  we  are  all  agreed 
that  we  will  not  enter  into  this  stipulation  limiting 
the  total  disability  to  this  particular  time.  The 
question  was  whether  or  not  the  Court,  of  course, 
could  adjudge  anything  as  to  the  future  in  regard 
to  this  particular  disability,  but  I  think  without  in 
anyway  limiting  the  term  of  the  existence  of  this 
litigation  that  it  has  continued  and  is  now  in  effect, 
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and  how  long  it  will  continue  remains  to  be  seen 
in  the  future. 

Mr.  Askren :    That  is  right.  [44] 

Mr.  Halverson:     I  will  have  the  policy  marked 
at  this  time. 

Mr.  Askren:    No  objection. 

Mr.  Halverson :    I  offer  the  policy  in  evidence,  if 
Your  Honor  please.    There  is  no  objection. 

The  Court:    You  say  you  have  no  objection  to  it? 

Mr.  Askren:    No  objection. 

The  Court:    It  may  be  admitted. 

(Insurance  Policy  admitted  in  evidence  as 
plaintiff's  exhibit  '^A".) 

[Printer's  Note]:     Plaintiff's  Exhibit  ''A" 
set  out  in  full  at  page  17. 


LESLIE  O.  FOWLES, 

plaintiff,  called  as  a  witness  in  his  own  behalf,  first 
duly  sworn,  testified  as  follows: 

Mr.  Askren:  I  wonder  if  before  we  start  on  the 
testimony  I  might  make  a  short  statement. 

The  Court:     Yes. 

Mr.  Askren:  We  have  raised  no  question  as  to 
the  total,  continuous  disability  of  the  plaintiff  up 
to  the  present  time.  Our  defense  is  that  the  policy 
provides  if  there  is  a  change  of  occupation,  the 
amount  he  may  recover  is  that  430vered  by  the  sched- 
ule of  risks  filed  with  the  Insurance  Commissioner. 

There  is  also  another  issue  on  the  question  of  the 
plaintiff's  expense,  as  to  the  hopital  expense  when 
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(Testimony  of  Leslie  O.  Fowles.) 
he  was  in  a  government  hosijital,  and  had  no  ex- 
pense of  his  own,  whether  that  is  recoverable,  or 
whether  he  can  recover  only  for  the  hospital  ex- 
pense which  he  was  required  to  pay,  and  that  is 
the  [45]  issue  from  our  standpoint. 

Mr.  Halverson:  With  that  in  mind,  I  had  bet- 
ter make  a  short  statement  of  our  position  in  re- 
spect to  that,  which  will  be  that  as  far  as  this 
question  of  the  reduction  of  indemnity  is  concerned 
under  the  policy,  on  the  grounds  of  alleged  changed 
occupation,  it  will  be  our  position,  first,  that  there 
has  been  no  filing  of  the  schedule  of  risks  with  the 
State  Insurance  Commissioner  of  the  State  of  Wash- 
ington, which  entitles  the  company  to  require  the 
holders  of  this  particular  Star  accident  policy,  as 
it  is  termed,  ''14-H-' — there  has  been  no  classifica- 
tion of  risks  filed  wiht  reference  to  that  policy  which 
would  require  us  to  take  a  lesser  return  than  that 
established  in  the  policy,  and,  secondly,  that  there 
has  been  no  change  of  occupation. 

With  reference  to  the  hospital  expense  our  evi- 
dence will  show  that  Mr.  Fowles  was  in  the  Hahne- 
mann hospital  at  Philadelphia;  that  he  was  there, 
as  I  recall,  for  practically  five  w^eeks,  and  that  he 
has  incurred  hospital  bills  of  $394.60,  nurses'  bills 
in  the  sum  of  $360.00,  and  doctors'  bills  of  $650.00. 
I  will  state  to  Your  Honor  that  those  bills  are 
charged  against  Mr.  Fowles.  AVhether  the  Army  is 
going  to  j)ay  them  or  not  we  do  not  know.  They 
haven't  paid  them,  but  they  are  carried  as  a  lia- 
bility against  him. 
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(Testimony  of  Leslie  O.  Fowles.) 
The  Court:    A  private  hospital? 
Mr.  Halverson:    Yes.  [46] 

Direct  Examination 
By  Mr.  Halverson: 

Q.     Your  name  is  Leslie  O.  Fowles? 

A.     It  is. 

Q.    You  are  the  plaintiff  in  this  action? 

A.     I  am. 

Q.    What  is  your  age? 

A.     Forty-one  the  coming  June  30th. 

Q.  Did  you  take  out  an  accident  policy  in  the 
Commercial  Casualty  Insurance  Company? 

A.     I  did. 

Q.  I  hand  you  here  plaintiff's  exhibit  ^'A",  and 
ask  you  to  state  whether  or  not  that  is  the  policy 
you  obtained?  A.     That  is  the  policy. 

Q.  How  did  you  come  to  obtain  this  policy — 
were  you  solicited  with  reference  to  this  policy? 

A.     Yes,  sir. 

Mr.  Askren:  Just  a  minute.  There  is  no  issue 
on  that.  We  admit  the  policy  is  in  full  force  and 
effect,  and  is  at  the  present  time,  and  how  he  got 
the  policy  or  who  was  instrumental  in  his  getting 
the  policy  is  immaterial. 

The  Court :  I  notice  in  reading  the  memorandum 
that  they  contend  that  the  agent  for  the  company 
knew  he  was  a  member  of  the  National  Guard  at 
the  time.  I  do  not  know  whether  that  is  proper  to 
be  introduced  or  not,  but  if  that  [47]  is  the  purpose 
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for  which   it   is  being   introduced,   it   is   material. 

Whether  it  is  competent  evidence,  I  do  not  know. 

Mr.  Askren:  I  think  it  would  be  material  if  we 
were  refusing  to  pay  the  policy  because  he  was  a 
member  of  the  National  Guard.  Then  to  show  he 
w^as  in  the  National  Guard  might  have  some  effect 
on  it,  but  we  have  not  refused  to  pay  because  he 
was  a  member  of  the  National  Guard.  We  are  of- 
fering the  amount  provided  for  to  a  man  in  the 
Army  or  Navy,  and  the  fact  the  agent  may  have 
known  it  would  be  immaterial,  as  long  as  there  is 
no  refusal  to  pay  because  of  any  National  Guard 
service.  If  this  man  was  in  the  National  Guard  and 
got  hurt  and  we  said,  ''You  are  relegated  to  a  les- 
ser amount  because  vou  were  in  the  National  Guard" 
it  would  be  material,  but  we  haven't  refused  to  pay 
on  that  ground  at  all. 

The  Court:    The  objection  is  overruled. 

Mr.  Askren:    Exception. 

The  Court:  You  do  not  need  to  take  an  excep- 
tion.    The  statute  gives  you  one. 

Q.  Will  you  state  the  name  of  the  agent  through 
whom  this  policy  was  procured? 

A.     Mr.  Newton  C.  Bader. 

Q.     Wliere  does  he  reside? 

A.     At  Olympia,  Washington.  [48] 

Q.  And  the  premiums  that  you  paid  on  this  pol- 
icy were  paid  to  what  party? 

A.     To  Mr.  Bader. 

Mr.  Halverson:  It  is  our  position  the  question 
of  a  change  of  oc<3upation,  if  any,  is  a  matter  of 
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(Testimony  of  Leslie  O.  Fowles.) 
defense,  and  the  burden  of  proof  is  upon  the  insur- 
ance com]3any,  which  is  asserting  a  change  of  occu- 
pation.   I  do  not  want  to  go  into  this  matter  out  of 
order  particularly. 

Mr.  Askren:  It  does  not  make  any  difference. 
If  you  do  not  prove  it  by  him  I  will  ask  him  the 
questions  in  regard  to  his  change  of  occupation. 

The  Court :  You  get  into  this  court,  Mr.  Halver- 
son,  on  the  theory  they  were  refusing  to  pay  your 
policy  by  reason  of  a  change  of  occupation.  That 
opens  the  door,  and  that  being  true,  I  think  you  will 
have  to  go  ahead  and  prove  it. 

Mr.  Halverson:    All  right. 

Q.  Mr.  Fowles,  at  the  time  you  took  out  this  pol- 
icy, this  exhibit  ''A",  were  you  a  member  of  the 
Washington  National  Guard? 

A.     I  was. 

Q.  And  what  was  your  occupation  at  the  time — 
where  were  you  employed  at  the  time  this  policy 
was  taken  out? 

A.     As  a  mail  carrier  in  the  Olympia  post  office. 

Q.  How  long  did  you  continue  your  employment 
with  the  post  office?  [49] 

A.  Up  to  the  time  I  was  inducted,  or  approxi- 
mately eighteen  years. 

Q.  In  other  words,  about  what  time  were  you 
mobilized  into  the  army  of  the  United  States? 

A.     February  3,  1941. 

Q.  Now  at  the  time  you  took  out  this  policy 
were  you  at  that  time  a  member  of  the  Washington 
National  Guard?  A.     I  was. 
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Q.  And  were  you  or  were  you  not  well  acquaint- 
ed with  the  agent  Newton  C.  Bader? 

A.  Yes,  sir;  I  had  kno^\^l  him  quite  a  number 
of  years. 

Q.  Had  you  seen  him  when  you  were  in  the  Na- 
tional Guard?  A.     Yes,  sir;  quite  often. 

Q.     Was  Mr.  Bader 

Mr.  Askren:  Your  Honor  overruled  my  objec- 
tion as  to  this  line  of  questions,  but  since  there  was 
never  any  issue  on  that,  I  am  willing  to  admit  as 
far  as  this  is  concerned  that  the  agent  who  wrote 
the  policy  knew  he  was  a  member  of  the  National 
Guard. 

Mr.  Halverson:  And  he  knew  that  at  the  time 
the  policy  was  issued? 

Mr.  Askren:    Yes. 

Q.  What  commission  did  you  hold  in  the  Wash- 
ington National  Guard,  Mr.  Fowles? 

A.     I  was  a  captain.  [50] 

Q.  Now  was  the  Washington  National  Guard 
mobilized  into  the  Army  of  the  United  States? 

A.  It  was.  It  was  mobilized  into  the  Army  of 
the  United  States. 

Q.  And  you  say  that  that  date  was  February  3, 
1941? 

A.     Yes,  sir;  that  is  right. 

Q.     You  were  a  captain  at  that  time? 

A.     I  Avas  a  captain. 

Q.  Did  you  liave  any  choice  in  the  matter  of 
whether  you  wished  to  enter  the  Army  of  the  Unit- 
ed States?  A.    No,  sir. 
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Mr.  Askren:     I  think  that  is  immaterial. 

The  Court:  I  think  it  is  too,  but  I  will  let  him 
answer,  as  long  as  we  have  no  jury  here. 

Q.  Now  how  long  after  you  were  mobilized  into 
the  Army  of  the  United  States  did  you  continue  in 
the  service? 

A.  I  was  discharged  January  3,  1945,  for  disa- 
bility. 

Q.     January  3,  1945,  you  received  your  discharge? 

A.     As  a  commissioned  officer. 

Q.     For  physical  disability? 

A.     Yes,  sir. 

Q.  Where  were  you  residing  at  the  time  the 
accident  occurred? 

A.     My  home  was  at  Collingswood,  New^  Jersey. 

Q.  On  the  date  of  the  accident,  which  as  I  recall 
was  April  14,  1943,  were  you  on  duty  in  the  Army? 

A.     No,  sir;  I  was  on  furlough.  [51] 

Q.  When  did  your  furlough  begin  and  when  did 
it  end? 

A.  My  furlough  began  on  April  11,  1943,  and 
was  to  run  for  ten  days. 

Q.  What  w^ere  you  doing  on  the  particular  day 
the  accident  occurred? 

A.  At  that  particular  time  I  was  returning  to 
my  home  in  New  Jersey  at  Collingswood. 

Q.     Where  had  you  been  on  that  particular  day? 

A.  I  had  taken  my  wife  down  to  the  train  at 
the  Philadelphia  depot,  and  was  driving  back  home. 

Q.  Was  there  anyone  in  the  car  with  you  at  the 
time? 
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A.     No  one  except  a  small  Chow  puppy. 

Q.     You  were  returning  to  your  home? 

A.     Yes,  sir. 

Q.     For  what  purpose? 

A.  I  wanted  to  rest.  I  had  nothing  else  in  mind 
but  just  to  take  it  easy. 

Q.  How  long  had  it  been  since  you  had  had  a 
furlough  prior  to  that  time? 

Mr.  Askren :  Just  a  minute,  Your  Honor.  That 
is  immaterial. 

The  Court:    I  will  sustain  the  objection. 

Q.  Now  had  you  received  any  further  commis- 
sions after  you  went  into  the  Army  of  the  United 
States? 

A.     Yes,  sir;  I  had  received  two.  [52] 

Q.     What  were  they? 

A.     Major  and  Lieutenant  Colonel. 

Q.  At  the  time  you  were  mobilized  or  shortly 
prior  to  the  time  you  were  mobilized,  did  you  obtain 
a  leave  of  absence  from  the  post  office  at  Olympia? 

A.     Yes,  sir;  I  did. 

Q.  Prior  to  that  time  had  you  made  certain  pay- 
ments to  the  retirement  fund  as  an  employee  of  the 
post  office? 

A.     Yes,  sir;  I  did.     I  made  payments  monthly. 

Q.  And  you  say  you  had  worked  about  eighteen 
years  up  to  that  time?  A.     Yes,  sir. 

Mr.  Askren :  I  object  to  this  also.  It  makes  no 
difference  whether  he  later  intends  to  return  to 
that  occupation  or  not,  and  I  object  to  this  as  be- 
ing immaterial. 
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The  Court :  I  will  let  him  answer.  That  is  what 
the  argument  will  be  about. 

Mr.  Askren:  That  is  the  only  reason  I  wanted 
to  make  the  objection,  so  you  would  not  think  I  was 
letting  it  go  in  without  objection. 

The  Court:  I  will  overrule  the  objection  on  the 
theory  that  will  be  argued  later. 

Q.  During  that  time  had  you  made  any  pay- 
ments to  a  retirement  fund? 

A.     Yes,  sir;  I  had.  [53] 

Q.  How  long  had  you  made  those  payments  to 
the  post  office  ? 

A.  I  made  them  every  month  during  the  time  I 
worked  there.  They  were  taken  out  automatically. 

Q.  During  the  time  you  were  mobilized  into  the 
Army  did  you  withdraw  any  of  those  payments'? 

A.     No,  sir ;  I  did  not. 

Q.  Now,  Mr.  Fow^les,  at  the  time  you  went  into 
the  Army  on  February  3,  1941,  did  you  expect  to 
follow^  the  Army  as  an  occupation? 

A.     No,  sir. 

Q.  Was  it  your  intention  at  that  time  to  return 
to  your  previous  employment? 

A.     Yes,  sir.    It  was. 

Q.  And  was  that  your  intention  when  you  re- 
ceived your  discharge  for  physical  disability  from 
the  Army?  A.    Yes,  sir. 

Q.     Have  you  been  able  to  do  any  work? 

A.     No,  sir. 

Q.  From  the  time  of  the  accident  down  to  the 
present  date  ? 
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A.     That  is  right;  I  have  not. 

Mr.  Halverson :  There  is  no  question  being  raised 
but  what  this  accident  happened  on  the  date  alleged? 

Mr.  Askren:     No. 

Q.  Now  approximately  since  the  date  of  this  ac- 
cident how  much  time  have  you  spent  in  the  hos- 
pital? [54] 

A.     Well,  I  would  say  around  eighteen  months. 

Q.  Did  you  incur  certain  hospital  expense  at 
the  Halmemann  Hospital  at  Philadelphia? 

Y.     Yes,  sir;  I  did. 

Q.  Do  you  recall  the  amount  of  your  hospital 
bill  there? 

A.  No,  sir;  I  do  not  recall  except  what  you  read 
this  morning  that  it  was  approximately  $400.00.  I 
knew  that,  and  that  one  doctor  was  $250.00  and  an- 
other $150.00,  and  a  couple  of  other  amounts. 

Q.     You  had  a  number  of  specialists  and  doctors? 

A.     Yes,  sir.     Specialists. 

Q.     And  you  also  had  nurses  there? 

A.     Yes,  sir ;  $355.00  or  $360.00,  I  believe. 

Q.  Have  those  items  been  paid  to  your  knowl- 
edge? 

A.     To  my  knowledge  they  have  not  been  paid. 

Q.  And  the  charge  was  made  against  you  by  the 
Halmemann  Hosj^ital  ? 

A.     Yes;  it  was  charged  against  me. 

Q.  Now  have  you  received  any  payment  of  any 
kind  from  the  defendant  in  this  case  under  this  pol- 
icy in  question? 

A.     I  have  received  no  pa3nTients. 
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Mr.  Askren:  There  is  no  issue  on  that,  Your 
Honor. 

Mr.  Halverson:    You  may  examine. 

Cross  Examination 
By  Mr.  Askren :  [55] 

Q.  Mr.  Fowles,  as  I  understand  it,  you  were 
employed  by  the  post  office  at  the  time  you  took 
out  your  application  for  insurance. 

A.     Yes,  sir. 

Q.  And  your  occupation  at  that  time  was  clearly 
stated  in  the  policy  as  a  mail  carrier  on  foot  ? 

A.     Yes,  sir. 

Q.    And  that  was  your  occupation  at  that  time? 

A.     Yes,  sir. 

Q.  On  February  3,  1941,  you  were  mobilized  into 
the  Army  of  the  United  States? 

A.     Yes,  sir. 

Q.     Did  you  leave  Olympia  then? 

A.     I  went  to  Fort  Lewis. 

Q.     From  Fort  Lewis  w^here  did  you  go? 

A.  We  traveled  around  the  countryside  and  end- 
ed up  at  Camp  California. 

Q.  From  the  third  of  February  when  you  went 
into  the  Army  of  the  United  States  until  the  pres- 
ent time  you  have  never  done  any  work  at  any  time 
as  a  mail  carrier?  A.     No,  sir. 

Q.  You  say  you  took  a  leave  of  absence  and  in- 
tended to  come  back  at  the  time  the  war  was  over? 

A.     Yes,  sir. 
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Q.  When  you  were  on  furlough  you  were  free 
to  do  w^iatever  you  [56]  might  want  to  do,  to  rest 
and  recuperate.  When  was  your  furlough  up  ?  The 
day  after  the  accident  your  furlough  expired  ? 

A.     That  is  termed  ^' leave",  and  that  was  up 

The  Court :  That  is  a  very  important  distinction. 
An  officer  gets  a  leave  and  the  enlisted  men  get  fur- 
loughs. 

A.  That  is  right.  Your  Honor.  I  am  glad  you 
know^  that  much  about  the  Army. 

Q.  At  the  time  the  accident  occurred  how  much 
longer  did  your  leave  give  you? 

A.  It  occurred  on  the  1-ith,  and  my  leave  would 
have  been  up  on  the  21st,  and  I  would  have  had 
seven  days. 

Q.  And  on  the  21st  you  were  going  back  to  your 
duties  in  the  Army?  A.     Yes,  sir. 

Q.  And  you  expected  to  stay  at  those  duties  in 
the  Army,  barring  an  accident  that  might  cause  you 
to  be  disabled  probably  until  the  war  was  over  or 
until  some  new  situation  might  arise  so  it  would  be 
proper  for  you  to  suggest  leaving  the  Army  ? 

A.  I  expected  to  stay  there  as  long  as  the  Gov- 
ernment kept  me. 

Q.  You  were  at  the  Hahnemann  Hospital  how 
long  ? 

A.     Approximately  live  weeks. 

Q.  Approximately  five  weeks  at  the  Hahnemann 
Hospital?  A.     Yes,  sir.  [57] 

Q.  After  you  were  at  the  Hahnemann  Hospital 
you  were  then  taken  to  a  government  hospital? 
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A.     Yes,  sir. 

Q.  And  in  that  hospital  you  did  not  have  any 
hospital  expense "?  A.     Yes,  sir;  I  did. 

Q.  What  were  the  hospital  expenses  in  the  gov- 
ernment hospital? 

A.  Any  laundry  that  I  might  have,  plus  my  food 
— subsistence,  in  other  words. 

Q.  Did  you  not  as  a  government  officer  have  an 
allowance  for  subsistence  for  food? 

A.     We  had  to  pay  for  it. 

The  Court :    You  had  an  allowance  ? 

A.     Yes,  sir. 

Q.  (Mr.  Askren)  :  You  received  an  allowance, 
but  you  had  to  pay  for  it? 

A.    We  received  an  allowance  always. 

Q.  Did  you  not  have  an  allowance  while  you 
w^ere  in  the  hospital?  A.     Yes,  sir. 

Q.  Did  the  Government  pay  you  while  you  were 
at  Collingswood,  did  you  not  get  your  pay  during 
that  time?  A.     Yes,  sir. 

Q.     Did  you  not  get  your  subsistence? 

A.     Yes,  sir. 

Q.  And  you  did  not  have  any  more  laundry  dur- 
ing that  time  than  [58]  you  would  have  when  you 
were  on  duty? 

A.    About  the  same. 

Q.  Now  did  you  have  any  nurses  at  the  govern- 
ment hospital  you  paid  for?  A.     No,  sir. 

Q.  The  only  nurses  that  you  had  that  you  say 
were  charged  up  to  you  was  during  the  five  weeks 
you  w^ere  at  the  Hahnemann  Hospital? 
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A.     Yes,  sir. 

Q.  After  you  were  injured  and  after  you  were 
discharged  from  the  Army  of  the  United  States 
you  received  an  allowance  because  of  your  discharge 
for 

Mr.  Halverson:    We  object  to  that. 

Mr.  Askren:    Let  me  finish  asking  the  question. 

The  Court :    Let  him  finish  the  question. 

Q.  When  you  w^ere  discharged  from  the  Army 
because  of  being  unfit  for  further  service  because 
of  this  accident  you  had  received,  did  you  receive 
from  the  Government  a  monthly  pay,  or  at  least 
some  compensation  for  the  injury  you  received  as 
a  United  States  Army  officer? 

Mr.  Halverson:  I  object  as  being  immaterial  and 
irrelevant. 

The  Court:     The  objection  is  sustained. 

Mr.  Askren:  The  only  purpose  of  the  question 
was  to  show  that  the  man  was  receiving  pay  after 
having  had  the  [59]  injury  in  the  service  of  the 
United  States,  and  therefore  he  could  not  have  been 
a  mail  carrier  and  function  as  a  United  States  Army 
officer  at  the  same  time.    That  is  all. 

Redirect  Examination 
By  Mr.  Halverson: 

Q.  Judge  Askren  has  asked  you  if  you  expected 
to  return  to  your  military  duties  after  the  expira- 
tion of  your  leave.  You  had  no  choice  in  the  mat- 
ter, did  you? 

A.     I  had  no  clioice.    1  automatically  returned. 
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Q.  You  bad  no  choice  as  to  the  length  of  time 
you  would  stay  in  the  service  up  until  such  time  as 
you  received  a  dis<^harge,  did  you? 

A.     No,  sir;  no  choice. 

Mr.  Halverson:     That  is  all. 
(Witness  excused.) 

Mr.  Halverson:  I  would  like  to  read  into  the 
record  the  deposition  of  Newton  C.  Bader. 

The  Court :  Is  it  necessary  ?  Judge  Askren  has 
admitted  their  agent  knew  that  he  was  in  the  Na- 
tional Guard.    Is  there  anything  in  addition  to  that  ? 

Mr.  Halverson :  There  is  a  letter  we  want  to  in- 
troduce in  evidence. 

Mr.  Askren:  Before  counsel  takes  the  time  to 
read  the  deposition  to  gei  to  the  letter,  let  me  sug- 
gest there  is  no  question  asked  of  Mr.  Bader  in  the 
deposition  except  as  [60]  to  whether  or  not  a  letter 
had  been  received,  which  had  to  do  with  the  clari- 
fication of  the  policy.  In  other  words,  something 
said  by  a  vice-president  in  regard  to  the  policy  long 
after  the  policy  was  written.  It  is  elementary  that 
nobody  can  change  the  policy,  and  the  statute  of  this 
state  requires  that  the  contract  of  insurance  itself 
governs  the  rights  of  the  parties,  and  there  is  no 
allegation  in  the  complaint  of  any  kind,  shape  or 
description  that  after  the  policy  was  written  that 
by  a  rider  or  otherwise  anything  was  done  which 
•changed  the  terms  of  the  policy.  This  is  speaking 
of  a  letter  which  Mrs.  Fowles  says  she  does  not  know 
whom  it  was  written  to,  or 
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Mr.  Halverson:  I  am  not  speaking  of  that  let- 
ter. I  am  speaking  of  the  letter  from  Mr.  Bader  to 
Mr.  Fowles  with  reference  to  this  policy,  at  which 
time  they  were  notified  that  Mr.  Fowles  had  entered 
the  Army  of  the  United  States,  and  asking  whether 
he  could  retain  this  policy,  and  in  answer  to  that 
letter — the  letter  which  I  want  to  offer  and  which 
is  identified  in  the  deposition — the  letter  states  they 
think  he  should  keep  it.  It  goes  to  the  question  of 
the  construction  of  the  policy  and  whether  or  not 
there  were  any  classifications  of  risk  which  they 
are  now  contending  they  applied  to  this  policy.  We 
claim  there  was  no  such  classification  of  risk  prop- 
erly filed  that  applied  to  this  policy,  and  I  think  that 
this  letter  is  competent  [61]  evidence  to  show  that 
that  was  likewise  the  position  of  the  company,  that 
as  long  as  he  was  in  the  Army  of  the  United  States 
and  in  the  territorial  limits  of  the  United  States 
he  should  keep  the  policy,  and  payments  were  made 
on  the  policy  in  the  way  of  premiums  which  were 
not  questioned  and  which  were  received  by  the  com- 
pan3\ 

The  Court:     Go  ahead,  and  I  will  pass  on  that. 

Mr.  Halverson:  I  will  read  this  deposition  then. 
I  will  ask  to  have  the  deposition  published. 

Mr.  Askren:  Practically  everything  in  this  dep- 
osition— T  gave  notice  I  would  make  objection  on 
legal  grounds,  and  that  all  objections  could  be  made 
at  the  time  of  the  trial,  but  I  made  objections  dur- 
ing th(^  taking  of  the  deposition,  and  I  think  it 
should  be  read  by  question  and  answer  so  I  may 
object. 
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The  Court:  You  can  sit  up  here  and  read  the 
answers  and  Mr.  Askren  can  read  the  questions  and 
make  the  objects  as  he  wants  to.  The  deposition 
may  be  published. 

Mr.  Askren:     I  will  omit  the  formal  parts. 


DEPOSITION  OF  NEWTON  C.  BADER, 

a  witness  called  on  behalf  of  the  Plaintiff,  June  2, 
1945,  was  then  read  by  counsel,  as  follows,  to-wit: 

^'Direct  Examination 
By  Mrs.  Fowles: 

Q.  Mr.  Bader,  will  you  please  state  your  name 
and  residence? 

A.  My  name  is  Newton  C.  Bader,  an  insurance 
broker  living  in  the  city  of  Olympia.  [62] 

Q.  Concerning  your  insurance  broking,  what 
companies  do  you  represent  *? 

A.  I  have  the  Commercial  Casualty  Insurance 
Company,  the  London  and  Lancashire  Indemnity 
Company,  Equitable  Life  and  several  others. 

Q.     You  represent  several  others,  do  you? 

A.  Do  you  want  the  names  of  all  of  them.  Yes, 
I  do. 

Q.  Well,  we  will  not  go  into  that.  What  is  your 
relation  to  the  companies? 

A.  I  am  an  insurance  agent,  represent  them  as 
agent,  just  like  anyone  else. 

Q.     General  agent? 

A.     I  don't  believe  I  am  called  a  general  agent. 
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I  am  a  regular  agent  for  my  various  casualty,  fire 

and  life  companies." 

Mr.  Askren :  The  question  whether  or  not  he  was 
a  general  agent  or  whether  he  was  not  I  think  is 
wholly  unimportant.  I  presinne  your  honor  will 
w^ant  this  in  to  see  about  the  letter,  and  because  of 
that  I  am  raising  no  objction. 

''Q.  Are  you  the  only  one  that  is  here  for  those 
various  companies? 

A.  No,  some  of  these  companies  that  I  represent 
have  other  agent  in  this  town.  A  majority  of  the 
companies  I  represent,  I  am  the  only  agent  for  them 
here. 

Q.  The  Commer<3ial  Casualty  Company,  are  you 
the  only  agent  [63]  here  for  that? 

A.     I  don't  know. 

Q.     Do  you  know  of  any  other  agent? 

A.  There  used  to  be  another  agent,  but  whether 
there  is  another  agent  now,  I  don't  know.  The  rea- 
son I  hesitate  is  that  I  don't  know. 

Q.     Do  you  solicit  insurance? 

A.  That  is  my  business.  I  solicit  insurance,  that 
is  my  business.  I  have  done  that  and  am  still  doing 
that. 

Q.  What  further  duties  do  you  have,  do  you  set- 
tle claims? 

A.     I  settle  some  claims,  yes. 

Q.  Do  you  do  anything  further  with  the  poli- 
cies, do  you  assist  the  claimant  in  any  way. 

A.  Assist  the  claimants  of  tlie  companies  just 
as  any  other  insurance  agent  would  do.     I  am  no 
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different  than  any  other  insurance  agent.    They  all 

do  the  things  that  I  do. 

Q.  How  long  have  you  represented  the  Com- 
mercial Casualty  Company? 

A.  To  the  best  of  my  knowledge,  about  eighteen 
or  twenty  years;  eighteen  years,  at  least. 

Q.     What  is  your  territory? 

A.     Anywhere  in  the  state  of  Washington. 

Q.     You  don't  have  any  special  territory? 

A.  I  couldn't  answer  that,  I  don't  know.  I  have 
a  license  for  the  state  of  Washington  which  entitles 
me  to  write  insurance  [64]  for  that  company  any- 
where in  the  state  of  Washington. 

Q.  You  have  a  general  agency,  then.  Are  you 
permitted  to  appoint  sub-agents? 

A.  No,  I  have  no  such  authority.  In  fact,  I 
wouldn't  want  to. 

Q.  Do  you  know  the  plaintiff  in  this  action,  Les- 
lie O.  Fowles? 

A.     I  have  known  Les  for  many,  many  years. 

Q.     About  how  many  years? 

A.     I  would  say  about  twenty-three  years. 

Q.  Did  you  solicit  and  take  his  application  for 
an  accident  policy  in  the  Commercial  Casualty  Com- 
pany? A.     I  did. 

Q.     About  when  was  this? 

A.  About  fourteen  or  fifteen  years  ago,  to  the 
best  of  my  knowledge.  I  don't  recall  exactly,  be- 
cause I  haven't  looked  it  up,  but  it  is  quite  a  num- 
ber of  years  ago. 

Q.     Did  you  know  the  plaintiff  very  well? 
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A.     I  knew  Les  quite  well,  yes. 

Q.     Are  you  an  ex-service  man? 

A.     I  am. 

Q.     Are  you  a  member  of  the  Legion? 

A.  I  certainly  am.  Have  been  ever  since  I  came 
to  Olympia. 

Q.  At  one  time  had  you  held  any  office  in  the 
Legion  ? 

A.  Yes.  I  am  Past  Commander  in  the  Ameri- 
can Legion  here. 

Q.  Did  the  American  Legion  have  a  building 
that  they  owned?'' 

**Mr.  Askren:  Well,  Mrs.  Fowles,  I  will  have  to 
reserve  objection  to  that  at  the  time  of  trial.  I 
would  like  to  suggest  that  that  is  so  far  afield  from 
anything  that  CK3curs  to  me,  it  [65]  is  just  taking 
up  time." 

Mr.  Askren:  I  think  so.  I  should  like  to  raise 
the  objection  now. 

Mr.  Halverson:  It  is  our  position  on  that  that 
this  is  leading  up  to  his  knowledge  of  the  activities 
of  Mr.  Fowles  when  he  was  in  the  National  Guard. 

The  Court:  Assuming  that  for  the  present,  I 
will  overrule  the  objection. 

''A.     What  is  the  question,  again? 

Q.     Did  the  American  Legion  own  a  building? 

A.  Yes,  we  had  the  building  that  is  now  occu- 
pied by  the  Ice  Arena. 

Q.  Was  the  Ice  Arena  occupied  by  an  organiza- 
tion, was  there  an  organization  that  occupied  it? 

A.     The  National  Guard. 
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Q.  Did  the  American  Legion  ever  meet  there, 
did  they  have  their  office  there? 

A.  They  had  their  meetings  there,  and  the  Na- 
tional Guard  met  there. 

Q.  You,  then,  came  in  contact  v^ith  the  National 
Guard  ?  A.     Yes. 

Q.  Did  you  see  the  plaintiff  down  there  attend- 
ing National  Guard  meetings? 

A.     I  certainly  did. 

Mr.  Askren:  I  object  to  all  of  this  as  immate- 
rial and  irrelevant,  not  having  any  bearing  on  the 
issues  in  the  case."  [66] 

The  Court:  With  your  admission  your  agent 
knew  he  was  in  the  National  Guard  at  the  time  he 
took  the  policy,  I  see  no  reason  for  putting  any  of 
this  in  down  to  line  29. 

"Q.     What  did  he  give  you  as  his  occupation? 

A.  As  a  mail  carrier  for  the  city  of  Olyinpia.  Of 
course,  I  saw  him  on  the  street  every  day. 

Q.  That  was  his  occupation,  and  he  was  also  a 
member  of  the  National  Guard? 

A.     He  was  a  member  of  the  National  Guard,  yes. 

Q.  Did  you  advise  the  company  to  that  effect, 
that  he  was  a  member  of  the  National  Guard  ? 

A.  If  I  did,  I  don't  recall.  To  tell  you  that  I 
did,  I  don't  know — I  don't  recall. 

Q.  Do  you  remember  telling  Mrs.  Fowles  that 
you  advised  the  company,  when  I  saw  you  about  a 
week  or  two  ago  ? 

A.  I  think  I  mentioned  something  like  that,  to 
the  best  of  my  knowledge.     Just  how  I  mentioned 
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it  to  the  company,  that  he  was  a  member  of  the  Na- 
tional Guard. 

Q.  Did  you  mail  the  premium  notices,  the  no- 
tices of  premiums,  to  the  plaintiff  Leslie  Fowles?" 

Mr.  Askren:  All  of  this  has  to  do  w^ith  some- 
thing that  is  not  an  issue  in  the  case.  There  is  no 
claim  the  premiums  were  not  paid  and  no  claim  it 
was  not  received,  and  I  would  like  to  suggest  to 
Your  Honor  there  is  not  any  of  this  that  [67]  is 
material,  or  is  about  a  letter  that  was  written  by 
somebody.  There  is  no  allegation  in  the  complaint 
or  anywhere  in  the  pleadings  that  the  policy  has 
been  changed  or  that  it  was  decreased  or  increased 
in  the  slightest  degree,  and  I  think  all  of  this  is 
immaterial. 

The  Court:     You  can  skip  through  page  6. 

Mr.  Halverson:  The  only  thing  we  desire  to  es- 
tablish there,  if  the  Court  please,  is  that  this  man 
was  actually  handling  the  collection  of  these  pre- 
miums for  the  company.  It  was  not  a  question  of 
remitting  the  premiums  directly  to  the  company,  but 
they  were  paid  to  Mr.  Bader,  and  this  goes  to  the 
question  of  agency. 

The  Court :  Is  there  any  dispute  about  his  being 
the  agent  *? 

Mr.  Askren:  There  is  no  question  about  that. 
Whether  they  were  sent  to  the  agent  or  to  the  com- 
pany would  not  make  any  difference.  Even  if  the 
agent  wrote  anything  it  would  not  be  material.  The 
agent  would  not  have  the  right  to  do  it,  and  if  there 
w^as  a  claim  he  had  such  a  right  it  would  have  to  be 
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alleged  as  a  ground  for  recovering  something  dif- 
ferent than  the  policy  provided  for. 

The  Court:  Go  to  line  4  on  page  7:  *^When  you 
wrote  this  policy,  do  you  remember  any  of  the  state- 
ments you  made  at  that  time  as  to  your  relations 
wdth  the  company?" 

Mr.  Askren:    I  object  to  that.  [68] 

The  Court:  The  statement  by  an  agent  to  some- 
body he  is  an  agent,  or  the  nature  of  his  agency,  is 
not  admissible.  The  Question:  **Do  you  remember 
any  statements  you  made  at  that  time  as  to  your 
relations  with  the  company?''  I  think  that  objection 
is  well  taken. 

Mr.  Halverson:  As  I  understand  the  rule  after 
there  is  an  agency  established  then  the  statements 
made  by  the  agent  go  to  the  question  of  the  scope  of 
his  authority.  We  have  some  evidence  to  that  par- 
ticular question. 

The  Court :  He  testified  to  it,  but  you  cannot  get 
testimony  of  statements  that  an  agent  made  and 
create  the  agency  by  the  statements  he  made. 

Mr.  Halverson:  I  am  not  attempting  to  do  that, 
Your  Honor.  I  think  this  is  material  only  from 
the  standpoint  of  establishing  maybe  the  scope  of 
the  agent's  authority,  because  the  company  has  ad- 
mitted this  agency,  and  now  the  question  is  what 
authority  that  particular  agent  had. 

The  Court:  I  will  sustain  the  objection  to  the 
two  questions  on  page  7. 

Mr.  Askren:  I  believe  the  next  question  is  on 
page  8,  line  11: 
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'^Q.  Do  you  remember  stating  that  you  settled 
all  claims  for  this  company  and  that  the  plaintiff 
need  not  worry  about  collecting  for  any  accident, 
that  you  handled  all  matters  for  the  company,  that 
they  left  that  to  you?  [69] 

A.  I  don't  recall  making  such  a  broad  statement 
as  that. 

Q.  Did  you  have  any  difficulty  in  delivering  the 
policy?  Was  it  accepted  as  soon  as  you  brought  it 
to  the  plaintiff?" 

Mr.  Askren :    That  is  along  the  same  line. 

The  Court:  They  admit  the  policy.  I  will  sus- 
tain the  objection  to  that. 

Mr.  Halverson:  The  onlv  basis  for  that  w^as  we 
were  trying  to  lay  the  ground,  or  the  foundation, 
for  introduction  of  a  rider  which  we  claim  was  is- 
sued. We  made  a  demand  upon  them  to  produce 
it,  but  I  don't  know  whether  they  have  been  able  to 
find  that  or  not. 

Mr.  Askren:  We  are  now  reaching  the  crux  of 
it.  He  now  suggests  that  he  did  have  something 
that  would  be  equivalent  to  a  rider.  There  was 
never  any  allegation  there  was  a  rider,  and  as  far 
as  the  company  was  concerned  there  was  no  rider, 
and  he  cannot  come  in  on  a  deposition  and  attempt 
to  bring  out  something  that  might  have  been  equiva- 
lent to  a  rider  without  alleging  it. 

Mr.  Halverson:  We  will  not  pursue  that.  It  was 
a  letter,  and  I  think  the  notice  to  produce  refers  to 
it  at  a  letter. 
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The  Court:  We  will  get  to  that  when  we  get  to 
it.  I  will  sustain  the  objection  to  the  question,  and 
we  will  go  to  page  9,  lines  2  and  4. 

''Q.  Did  you  have  any  difficulty  in  getting  the 
plaintiff  to  [70]  accept  the  policy  as  issued?'' 

The  Court:  I  sustained  the  objection  to  that. 
Line  10. 

'^Q.  According  to  the  policy,  it  was  issued  May 
5th.  A.     What  year  was  that? 

Q.  1937.  Do  you  remember,  after  thinking  care- 
fully, whether  the  policy  was  accepted  immediately 
as  issued  when  you  brought  it  to  the  plaintiff?  Do 
you  remember  any  conversation  regarding  the  terms 
and  wording  of  the  policy?" 

Mr.  Askren :  While  the  answer  does  not  hurt  us, 
the  conversation  had  between  an  insurance  agent 
writing  the  policy  and  the  man  to  whom  the  policy 
is  delivered,  no  agent  could  have  the  right  or  the 
authority  to  make  any  statements  that  are  not  con- 
tained in  the  policy,  as  far  as  the  question  of  indem- 
nity is  concerned,  which  is  the  question  in  issue  in 
this  case,  and  since  there  is  no  allegation  in  the 
complaint  of  that  kind  the  question  is  an  improper 
one. 

The  Court:    I  will  sustain  the  objection. 

^^Q.  Why  did  you  take  several  months  to  de- 
liver it?" 

Mr.  Askren:     I  object  on  the  same  ground. 

The  Court:    The  objection  is  sustained. 

^^Q.  Do  you  remember  the  plaintiff  refusing  to 
accept  the  policy  as  it  was?" 
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Mr.  Askren:    I  object  to  that. 

The  Court:     The  objection  is  sustained.  [71] 

Mr.  Halverson :  We  are  not  raising  any  question 
on  that. 

''Q.  Do  you  remember  saying  that  you  would 
write  to  the  company  for  a  clarification  of  the  pol- 
icy?" 

Mr.  Askren:  We  object  to  that  as  being  imma- 
terial. 

The  Court:     The  objection  is  sustained. 

'^Q.  Do  you  remember  the  rider,  the  letter  from 
Mr.  Sullivan  clarifying  the  terms  of  the  policy  ?  Do 
you  remember  delivering  such  a  letter  to  the  plain- 
tiff?" 

Mr.  Askren:  We  object  to  that  on  the  ground 
that  is  not  the  best  evidence,  and  also  there  is  no 
issue  in  the  case  on  that.  If  there  was  a  comjDlaint 
as  to  a  rider  it  should  have  been  set  out,  and  we 
should  have  had  a  chance  to  meet  it. 

Mr.  Halverson:  This  letter  wt  are  referring  to, 
Your  Honor,  is  a  letter  that  was  issued  prior  to  the 
time  the  letter  we  have  been  talking  about  was 
written,  and  the  question  on  this  particular  letter 
that  I  am  referring  to  and  that  is  referred  to  in  the 
deposition  is  a  letter  that  frankly  we  do  not  have. 
We  remember  it,  and  we  were  endeavoring  to  es- 
tablish a  foundation  to  introduce  secondary  e^d- 
dence  as  to  the  contents  of  that  letter,  and  certainly 
it  would  have  a  bearing  on  the  construction  of  this 
policy.     In  other  words,  one  of  the  main  issues,  if 
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not  the  main  issue,  in  this  case  is  going  to  be  the 

construction  of  this  plicy.  [72] 

The  Court:  I  will  sustain  the  objection.  Every- 
thing on  page  10  I  w^ill  sustain  the  objection. 

Mr.  Halverson :  I  might  ask  a  question  of  Judge 
Askren.    Have  you  been  able  to  find  that  letter? 

Mr.  Askren:  No,  sir.  Mr.  Bader  has  no  such 
letter  and  Mr.  Sullivan  has  no  such  letter.  I  have 
a  copy  of  the  only  letter  that  has  passed  in  regard 
to  the  Fowles  case,  written  about  two  years  ago,  in 
1943,  and  prior  to  the  time  he  was  hurt,  and  while 
it  has  nothing  to  do  with  it — I  might  suggest  this, 
as  a  matter  of  legal  effect.  Supposing  at  the  time 
this  policy  w^as  written  this  company  wrote  a  let- 
ter in  which  we  said  under  this  policy  we  think  you 
can  only  collect  $5.00  a  week,  in  spite  of  the  fact 
it  says  $25.00.  It  would  not  be  binding  on  Mr. 
Fowles.  In  other  words,  the  policy  provides  itself 
what  our  rights  are  and  no  agent  or  no  vice-presi- 
dent could  write  a  letter  in  regard  to  it  that  would 
have  any  effect.  It  does  not  mean  anything  unless  it 
was  alleged  something  w^as  done  to  affect  the  terms 
of  the  policy.  Of  course  it  would  be  immaterial  any 
way,  because  it  is  not  even  an  issue. 

Mr.  Halverson:  I  might  add  the  only  reason  we 
are  asking  for  this  particular  letter  is  the  fact  we 
cannot  recall  with  any  degree  of  certainty  the  con- 
tents of  the  letter,  and  we  wanted  it  produced.  I 
cannot  do  any  more  than  produce  testimony  there 
was  such  a  letter  written,  and  [73]  it  referred  to 
this  policy.    That  is  the  situation  in  regard  to  that. 
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Mr.  Askren:  I  think  on  page  11  it  is  still  along 
this  line,  about  the  letter. 

The  Court :  It  does  not  amount  to  anything,  be- 
cause he  says  he  does  not  think  he  wrote  such  a  let- 
ter. I  will  sustain  the  objection  to  everything  on 
page  11. 

Mr.  Askren :  I  think  everything  down  to  line  27 
on  page  12. 

The  Court :  This  is  the  Insurance  Commissioner 
Sullivan? 

Mr.  Askren :  No ;  he  is  one  of  the  vice-presidents 
of  our  company  at  San  Francisco.  At  the  bottom  of 
the  page  is  the  first  reference  to  a  different  letter 
that  is  now  being  asked  about — a  letter  that  she  was 
suj)posed  to  have  written. 

Mr.  Halverson:  I  do  not  want  to  pursue  this 
any  further  except  Judge  Askren  has  stated  there 
never  was  any  such  letter  referred  to,  although  at 
the  bottom  of  page  11  Mr.  Bader  says:  ^^Well,  as  I 
say,  there  was  something  in  my  mind  about  deliver- 
ing a  letter  of  some  sort,  but  just  what  the  terms  and 
conditions,  or  what  it  was  all  about  and  why  it  was 
delivered  I  don't  recall."  I  do  not  think  his  state- 
ment there  never  was  such  a  letter  is  borne  out  by 
this  testimony. 

Mr.  Askren :  I  did  not  mean  to  make  a  statement 
there  was  never  such  a  letter.  I  sav  nothing'  was 
raised  as  an  [74]  issue  about  it,  and  we  find  in  our 
files  there  was  no  such  a  letter  written,  and  Mr. 
Bader  has  no  such  letter  in  his  files. 

The  Court:     I  do  not  think  you  can  vary  the 
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terms  of  the  insurance  policy  by  some  letter  that 
was  supposed  to  have  been  written  by  an  agent  or 
officer  of  the  company,  and  not  in  the  nature  of  a 
qualified  rider. 

Mr.  Halverson:  No,  but  this  letter  was  written 
by  an  officer  of  the  company.  As  I  understand  the 
situation,  it  was  a  letter  from  Mr.  Sullivan,  who 
was  vice-i3resident  of  the  Commercial  Casualty  In- 
surance Company,  who  forwarded  the  letter  to  Mr. 
Bader,  who  in  turn  delivered  the  letter  to  Mr. 
Fowles. 

The  Court:  I  will  sustain  the  objection  on  that 
ground. 

Mr.  Askren :     The  next  question  is  in  line  27 : 

'^Q.  Do  you  remember  receiving  a  letter  from 
me  regarding  the  effectiveness  of  the  accident  pol- 
icy since  the  United  States  was  engaged  in  w^ar? 

''Mr.  Askren:  Well,  I  think  that  the  letter  from 
Mrs.  Fowles  would  be  wholly  immaterial  and  in- 
competent and  irrelevant  and  a  self-serving  declara- 
tion. If  you  just  want  to  call  attention  to  an  occa- 
sion, I  have  no  objection  to  that,  if  you  are  just 
calling  to  his  mind  a  certain  time. 

'*Q.  Do  you  remember  an  inquiry  regarding  the 
accident  policy  after  war  was  declared'?  [75] 

A.  I  really  don't  recall.  I  would  have  to  look  at 
my  correspondence  and  find  out.    I  don't  know. 

Q.  I  realize  this  is  some  time  back  and  you  han- 
dle a  lot  of  claims. 

A.  A  lot  of  things  go  over  my  desk  and  I  don't 
recall  it.    I  handle  a  lot  of  business. 
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Mrs.  Powles:  I  wish  to  have  this  instrument 
marked  Plaintiff's  identification  'A'  on  the  depo- 
sition. 

(Instrument  above  referred  to  marked  plain- 
tiff's identification  'A'  on  deposition,  the  same 
being  hereto  attached  and  made  a  part  of  this 
deposition.) 

Q.     Is   this   your  writing? 

A.     That  is  my  stationery. 

Q.     Is  that  your  signature?  A.     Yes. 

Q.  Do  you  now  remember  writing  this  letter  in 
response  to  an  inquiry  as  to  the  status  of  the  policy  ? 

A.     Yes." 

Mr.  Askren:  I  will  renew  the  objection  on  the 
ground  that  any  letter  written  by  Mr.  Bader  in  re- 
sponse to  a  letter  written  by  Mrs.  Fowles  cannot 
have  any  binding  effect  on  the  question.  I  object 
to  it  on  the  ground  it  is  incompetent,  irrelevant  and 
immaterial.  No  agent  has  any  right  to  do  or  say 
anything  in  regard  to  the  construction  of  a  policy 
that  can  change  the  terms  of  the  policy.  [76] 

Mr.  Halverson:  On  that  letter,  we  feel  it  has  a 
very  important  bearing  as  far  as  the  construction  of 
this  policv  is  concerned.  It  is  certainlv  notice  with 
reference  to  the  question  of  the  alleged  change  of 
occupation,  and  at  no  time  has  it  been  asserted  that 
by  reason  of  his  entering  the  armed  services  that 
Mr.  Powles  was  required  to  take  a  lesser  payment 
under  the  policy  than  he  otherwise  would.  It  is  our 
contention  there  is  not  and  has  not  been  any  classi- 
fication properly  filed  of  risks  that  would  in  any 
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way  change  the  right  to  the  benefits  which  we  are 
entitled  to  under  this  policy.    That  is  a  question  that 
I  think  is  going  to  be  very  important  in  this  case. 

The  Court:  What  is  the  date  of  the  letter"?  It  is 
a  month  before  he  was  injured? 

Mr.  Halverson:  As  I  recall  the  last  premium 
would  have  been  six  months 

Mr.  Askren :    It  was  paid  biannually. 

Mr.  Halverson :  The  last  premium  we  would  have 
paid  would  have  been  six  months  prior  to  May  5, 
1943. 

Mr.  Askren:  That  is  right.  It  is  a  six -months 
premium  payment. 

The  Court:  It  seems  to  me  if  a  person  has  an 
insurance  policy  and  changes  his  occupation  and 
writes  to  the  company  and  says  ^^Now,  here,  I  am 
changing  my  occupation,  and  I  don't  know  whether 
I  want  to  continue  this  policy  or  not,  if  I  am  only 
going  to  get  a  small  amount  on  it,''  is  proper  evi- 
dence. ''If  I  am  going  to  get  the  larger  amount  I 
will  [77]  pay  my  premium.  Please  tell  me."  And 
the  company  says :  ' '  There  will  be  no  change  in  the 
indemnity  because  of  the  change  of  occupation,"  and 
he  makes  payments  of  premiums  that  is  not  vary- 
ing the  terms  of  the  contract,  but  it  is  in  consid- 
eration of  the  company's  assurance  you  are  going  to 
pay  under  the  terms  of  the  policy.  I  think  such 
a  letter  would  be  admissable,  but  here  you  have  no 
change  of  premiums  and  no  change  in  conditions  as 
a  result  of  this  letter,  and  since  the  interpretation 
of  the  policy  would  be  by  somebody  that  would  have 
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no  right  to  interpret  it,  I  don't  think  it  is  material. 
Mr.  Halverson:  We  had  paid  our  premiums  on 
this  policy  in  advance,  and  it  was  paid  up  to  May 
5,  1943.  Now  that  payment  is  an  advance  payment 
which  carried  this  policy  in  force  and  effect  until 
May  5,  1943. 

(Argument  by  respective  counsel.) 

The  Court:  I  will  sustain  the  objection  to  this 
letter. 

Mr.  Halverson:    May  we  have  the  letter  marked 
as  an  identification  in  the  record  here,  Your  Honor  ? 
The  Court:    Yes. 

(Said  letter  marked  plaintiff's  exhibit  ^^B" 
for  identification.) 

Mr.  Halverson :  It  has  been  offered  and  the  offer 
has  been  rejected.  I  might  state  the  basis  of  my 
offer  in  this  case  is  that  it  is  offered  on  the  ground 
and  for  the  [78]  reason  that  it  shows  that  the  com- 
pany did  not  in  any  way  construe  this  policy  as  con- 
taining a  classification  of  risk  that  was  more  hazard- 
ous than  the  one  in  which  the  plaintiff  was  engaged 
at  the  time  the  policy  w^as  written ;  for  the  further 
reason  it  show^s  the  company  admitted  it  had  no 
classifi-cation  of  risk  on  file,  otherwise  the  company 
would  have  so  notified  the  plaintiff,  Mr.  Fowles; 
further,  that  it  is  some  evidence  and  an  admission  on 
the  part  of  the  comi)any  to  the  fact  it  liad  no  more 
hazardous  occupation  classified  and  on  file  with  the 
State  Insurance  Commissioner,  and  that  it  is  fur- 
ther some  evidence  and  an  admission  on  the  part 
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of  the  company  that  it  never  called  in  the  policy, 
cancelled  it  or  requested  that  it  be  called  in  or  can- 
celled, and  is  evidence  the  company  considered  the 
policy  as  being  in  full  force  and  effect  as  written,  so 
long  as  the  insured  was  within  the  territorial  juris- 
diction of  the  United  States. 

The  Court:  The  objection  is  sustained.  Is  that 
all  of  the  deposition  you  care  to  read? 

Mr.  Halverson:  I  guess  Judge  Askren  had  some 
cross  examination.  There  is  a  little  more  direct  ex- 
amination. 

"Q.  One  more  thing,  Mr.  Bader,  did  you  know 
the  National  Guard  was  mobilized? 

A.  Yes,  that  was  common  knowledge;  everyone 
knew  that.  [79] 

Q.  Did  you  know  that  the  National  Guard  was 
made  a  part  of  the  Army  of  the  United  States? 

A.     I     believe  so." 

^^  Cross  Examination 
By  Mr.  Askren: 

Q.  As  I  understand  from  you,  Mr.  Bader,  you 
were  not  a  general  agent  of  the  company? 

A.     No. 

Q.  The  license  you  speak  of  is  a  license  issued 
by  the  State  of  Washington  which  entitles  you  to 
act  as  agent  or  broker  for  the  insurance  compa- 
nies? A.     Yes. 

Q.  When  the  state  issues  you  that  license  that 
gives  you  statewide  authorization  unless  the  com- 
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pany  you  work  for  now-   should  say  'We  want  to 
confine  vour  work  within  a  certain  radius,'  some- 
thing  of  that  kind?  A.     That  is  right. 

Q.  The  State  agency  is  located  in  Seattle,  is  it 
not  ?  A.     Yes. 

Q.  He  is  the  one  who  appoints — at  least  he,  in 
company  with  the  head  office,  appoints  the  differ- 
ent men.  You  have  nothing  to  do  with  the  appoint- 
ing of  other  agents? 

A.     No,  sir,  nothing  at  all. 

Q.  And  you  have  no  general  authority  or  other 
authority  different  than  that  possessed  by  the  man 
in  the  smallest  [80]  community  or  anywhere  else? 

A.     Or  the  largest  community. 

Redirect  Examination 
By  Mrs.  Powles: 

Q.  Mr.  Bader,  did  you  receive  your  license  or 
appointment  as  agent  directly  from  the  Seattle  of- 
fice? A.    Yes. 

Mrs.  Powles:  Did  I  understand  you,  Judge  As- 
kren,  to  say  that  the  area  in  which  he  solicits  insur- 
ance was  limited? 

Mr.  Askren:  No.  He  spoke  of  the  license,  and 
I  said  the  license  you  spoke  of  is  the  license  issued 
by  the  State  to  a  man  to  engage  in  the  insurance 
brokerage  or  agency  business,  and  that  that  gives 
liim  the  right  to  sell  insurance  anywhere  in  the  state 
with  the  exception  that  perhaps  any  individual  com- 
pany he  might  work  for  might  say  to  him,  'Now, 
we  have  an  agent  in  Tenino  and  an  agent  in  Bu- 
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coda,  therefore  don't  you  sell  outside  the  city  limits 
of  Olympia,   or   don't  sell  in  the   smaller  towns,' 
something  of  that  kind." 

Mr.  Halverson:  That  is  an  argument  by  Judge 
Askren. 

'^The  Witness:  Certain  companies  give  you  a 
restricted  district  and  other  companies  you  can  write 
anywhere. 

Q.     Did  you  write  under  a  general  agency? 

A.     I  don't  know  what  they  call (interrupted) 

Q.  Or  did  you  deal  directly  with  the  Seattle 
office? 

A.  The  Seattle  office  with  this  company  is  not 
a  general  [81]  agent;  they  are  a  state  agent. 

Q.     Seattle  is  headquarters  for  the  state? 

A.  Yes,  for  western  Washington,  and  I  believe 
they  have  an  office  in  Spokane  for  eastern  Wash- 
ington. 

Q.  Have  you  ever  settled  any  claims  for  the 
company  here?  A.     Yes. 

Q.     Have  you  delivered  the  checks? 

A.  Delivered  the  checks,  certainly.  All  agents 
do  the  same  thing. 

Q.  Did  you  handle  the  whole  pro<?eedings,  or 
did  someone  come  down  from  Seattle? 

A.  In  some  cases  they  came  down  from  Seattle 
where  I  didn't  have  the  time  or  was  out  of  town  on 
my  trips,  and  in  other  cases  I  handled  them  all 
right  there. 

Q.  If  you  were  here  you  took  charge  of  the  set- 
tlement ? 
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A.  No,  not  in  all  cases.  Just  depended  on  the 
conditions.    If  I  had  the  time  to  do  it,  that  was  all. 

Mrs.  Fowles:     That  is  all. 

Recross  Examination 
By  Mr.  Askren : 

Q.  Your  authority,  Mr.  Bader,  as  an  agent  in 
making  a  settlement  of  claims  that  were  made,  was 
that  an  authority  which  you  had  to  submit  to  the 
higher-ups,  to  either  the  state  or  the  general  agent 
to  get  approval?  A.     Yes. 

Q.  You  didn't  have  the  authority  on  your  own 
hook  to  make  settlements?  [82] 

A.     No,  sir.     No  agent  has  that. 

Redirect  Examination 

By  Mrs.  Fowles: 

Q.  Do  you  remember,  Mr.  Bader,  saying  that 
you  had  full  authority  to  settle  claims,  that  he 
need  not  worry?" 

Mr.  Askren:     This  is  highly  immaterial. 

The  Court :  I  sustained  an  objection  to  that  pre- 
viously, and  I  sustain  the  objection  to  this  question. 

'*Q.  When  the  plaintiff  refused  to  accept  the 
policy  as  it  was,  you  say  you  don't  remember  ad- 
vising that  he  was  safe  in  taking  it,  that  you  would 
take  care  of  it? 

Mr.  Askren:  There  is  no  evidence  that  he  re- 
fused to  take  the  policy." 

The  Court:  I  will  sustain  the  objection.  I  will 
sustain  the  objection  to  the  rest  of  the  questions. 
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JUNE  FOWLES 

called    as    a    witness   by    the    Plaintiff,    first    duly 
sworn,   testified   as   follows: 

Direct  Examination 
By  Mr.  Halverson: 

Q.  I  hand  you  here,  Mrs.  Fowles,  plaintiff's 
exhibit  for  identification  '*C",  and  ask  you  to  state 
what  that  is? 

A.  This  is  a  telegram  I  received  from  Mr. 
Bader  in  answer  to  one  I  had  sent  to  him  inform- 
ing him  of  my  husband's  injury  and  asking  what 
the  terms  of  the  policy  were.  [83] 

Mr.  Askren:  I  do  not  think  she  should  testify 
to  the  telegram  she  sent.  That  is  not  the  best  evi- 
dence, and  I  would  like  to  know^  what  that  is. 

Q.  You  received  that  from  Newton  C.  Bader, 
of  Olympia,  Washington?  A.     Yes,  sir. 

Q.  And  that  was  received  in  reply  to  a  letter 
or  wire  you  sent  to  him? 

A.     A  telegram  I  sent  to  him. 
(Witness  excused) 

Mr.  Halverson:  I  now^  desire  to  offer  that  in 
evidence. 

Mr.  Askren:  I  object  on  the  same  ground.  This 
is  apparently  a  telegram  from  Mr.  Bader  with 
regard  to  the  policy — a  statement  by  the  agent,  and 
it  was  after  the  accident  took  place. 

The  Court:     There  is  no  question  about  notice  to 
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the  company'?  You  are  not  raising  any  issue  that 
you  were  not  notified? 

Mr.  Askren:  There  is  no  question  about  the 
fact  we  knew  of  the  accident,  and  the  only  dispute 
is  whether  or  not  we  have  complied  with  the  law. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Halverson:  I  desire  to  make  an  offer  on 
that.  The  plaintiff  offers  identification  '^C"  for 
the  following  [84]  reasons:  first,  that  it  is  a  wire 
received  from  the  agent  of  the  company  subsequent 
to  the  date  of  the  injury;  that  it  has  some  evi- 
dentiary value  as  to  the  proper  construction  of  the 
policy  as  to  whether  the  defendant  insurance  com- 
pany considered  it  had  a  proper  classification  of 
risk  on  file,  which  in  any  way  limited  or  changed 
the  benefits  payable  under  this  policy  to  an  amount 
less  than  $25.00  a  week. 

The  Court:  You  are  talking  about  a  proper 
classification  of  risk  on  file.  Isn't  that  a  matter 
to  be  proven  by  the  records  of  the  Insurance  Com- 
missioner ? 

Mr.  Halverson:     Yes. 

Mr.  Askren:  As  a  matter  of  fact  counsel  and 
I  have  stipulated  we  can  produce  a  letter  from 
the  Insurance  Commissioner  instead  of  bringing; 
him  here. 

Mr.  Halverson:  We  stipulated  I  would  not  re- 
quire the  Insurance  Commissioner  to  come  over,  and 
if  you  said  there  was  something  on  file  I  would 
not  require  it  to  be  identified,  but  I  am  not  stipu- 
lating they  do  have  any  classification  of  risk  cov- 
ering this  policy. 


Leslie  0.  Foivles  99 

Mr.  Askren:  That  is  what  happens  when  you 
stipulate,  Your  Honor.  I  understood  I  could  pro- 
duce a  letter  from  the  Insurance  Commissioner's 
office  which  would  show  we  had  on  file  our  classi- 
fications, and  it  vrould  show  the  amount,  so  the 
Court  could  see  what  our  classification  showed. 
Since  then  counsel  mentioned  last  night  that  he 
has  subpoened  a  [85]  man  out  of  the  Insurance 
Commissioner's  office,  and  he  will  have  it  here.  I 
am  not  sure  whether  he  is  here  at  the  moment. 

Mr.  Halverson:     Yes,  he  is  right  here. 

The  Court:  I  do  not  see  how  a  telegram  could 
be  of  any  value  in  determining  what  is  on  file  in 
the  State  Insurance  Commissioner's  office.  I  will 
sustain  the  objection,  and  refuse  to  accept  the  offer 
of  the  proffered  telegram. 

Mr.  Halverson:  In  view  of  Your  Honor's  ruling 
at  the  beginning  as  to  the  burden  of  proof,  before 
resting  my  case  it  is  my  position  that  the  question 
of  a  change  of  classification,  if  there  was  a  change 
of  classification,  and  likewise  if  there  was  a  classi- 
fication on  file  pertaining  to  this  policy,  that  is  a 
matter  of  defense.  I  do  not  know^  whether  I  cor- 
rectly understood  Your  Honor   at  the   beginning. 

The  Court:  I  do  not  think  you  have  the  burden 
of  x^i'oof.  I  think  under  the  pleadings  you  have 
the  burden  of  going  ahead  with  i\\e  testimony  to 
show  the  allegations  in  your  complaint  are  true. 
That  is,  that  they  have  refused  to  pay  on  the 
ground  there  w^as  a  change  of  occupation.  I  do 
not  think  the  burden  of  proof  shifts.     That  is  a 
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matter  of  defense.  You  sue  on  the  policy  and  thev 
then  say  the  man  was  not  covered  to  the  extent  of 
$25.00  a  week,  and  was  [86]  only  covered  to  the 
extent  of  $5.00  a  week,  because  of  a  change  of 
occupation.  But  I  do  think  in  order  to  sustain 
the  burden  you  have  of  going  ahead  with  the  testi- 
mony, you  would  have  to  prove  the  reason  why  they 
refused  to  pay. 

Mr.  Halverson:  That  we  have  to  prove  the  rea- 
son why  the  insurance  company  refused  % 

The  Court :  You  have  alleged  in  your  complaint 
they  have  refused  to  pay  more  than  $5.00  a  week, 
and  state  the  reasons  for  it. 

Mr.  Halverson:  I  will  call  at  this  time  Mr. 
Kuechelhan. 


LEE  I.  KUECHELHAN 

called    as    a   witness   by   the    Plaintiff,    first    duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Halverson: 

Q.  Will  you  state  your  name  to  the  Court, 
please?  A.     Lee  I.  Kuechelhan. 

Q.     What  position  do  you  hold? 

A.     Deputy  Insurance  Commissioner. 

Q.  Do  you  have  with  you  and  in  your  possession 
now  the  records  and  files  of  the  office  of  the  State 
Insurance  Commissioner  of  the  State  of  Washine:- 
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ton  relative  to  the  Commercial  Casualty  Insurance 

Company  'F 

A.     Yes,  sir.     I  have  certain  of  those  records. 

Q.  Do  you  have  all  of  the  manuals  or  classifica- 
tions of  risk  [87]  that  have  been  filed  in  the  office 
of  the  State  Insurance  Commissioner  of  the  State 
of  Washington  with  you? 

A.  Yes,  sir,  with  respect  to  the  commercial  di- 
vision or  the  commercial  section  of  the  accident 
and  health  policies. 

Q.  Do  you  have  a  classification  of  risk  that  was 
filed  in  your  office  by  the  Commercial  Casualty 
Insurance  Company? 

A.  The  first  one  I  have  here  is  commercial  di- 
vision accident  and  health  manual  filed  in  our  office 
on  May  29,  1929. 

Mr.  Halverson:  Now,  with  reference  to  this, 
Your  Honor,  of  course  I  am  going  to  have  to  have 
this  in  evidence.  I  do  not  know  how  we  are  going 
to  do  it. 

The  Court:  Let  me  see  it.  (handed  to  court) 
This  is  an  official  file  of  the  manual? 

A.     Yes,  sir. 

The  Court:     Have  you  a  copy  of  the  manual? 

Mr.  Madden:  We  do  not  have  a  copy  of  that 
particular  one. 

Mr.  Halverson:  It  is  our  contention  that  the 
copy  of  the  manual  which  they  have  is  not  con- 
trolling, and  that  likewise  this  one  is  not  controll- 
ing, because  this  one  was  filed  in  1929,  and  makes 
no  mention  whatsoever  to  the  Star  accident  policy, 
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form  14-H,  and  our  contention  is  as  to  the  other 
manual,    which    is    referred    to,    and    which    Mr. 
Kueehelhan  has  here,  has  no  application  w^hatso- 
ever  to  this  policy. 

Mr.  Askren:  This  policy  was  written  in  1937. 
This  [88]  manual  is  in  1929  he  refers  to. 

The  Court:     When  did  they  file  a  later  manual? 

Witness:  I  have  another  manual  here  of  the 
commercial  section  filed  October  1,  1932. 

The  Court:     Is  that  the  one  you  think  controls? 

Mr.  Madden:     That  is  right,  Your  Honor. 

The  Court:     Is  that  a  supplement  to  this  one? 

Mr.  Halverson:  No.  It  is  our  contention  that 
is  nothing  more  than  an  agents'  manual,  and  has 
no  reference  to  this  policy  whatsoever,  and  there 
is  no  way  that  it  could  be  connected  up  with  this 
policy,  and  as  I  remember  the  statute  it  says  when 
the  form  of  policy  is  filed  there  must  be  simul- 
taneously filed  a  written  classification  of  risks  per- 
taining to  that  policy,  and  I  think  I  have  the 
authority  directly  in  point. 

Mr.  Madden:  The  manual  vou  have  before  vou 
contains  classifications  of  risks  covering  all  the 
occupations  they  cover.  At  that  time  they  put  out 
several  other  policies.  They  have  probably  ten 
different  types  of  policies,  and  all  that  is  required 
is  when  they  file  the  policy  they  file  a  statement  of 
charges  to  be  made  for  the  issuance  of  the  policy. 
Th(^  mamial  you  have  in  your  hand  is  a  manual 
which  is  a  contimiing  one  until  thev  amend  it  bv 
filing   another   one,   which   is   amendatory   thereof, 
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and  that  one  there  contains  the  company's  classi- 
fications of  risks,  and  the  red  [89]  manual  subse- 
quently filed  contains  the  classifications.  The  only 
thing  the  company  must  do  when  it  files  a  new 
policy  is  to  file  a  statement  of  rates  for  the  issu- 
ance of  that  policy,  and  the  classification  does  not 
change. 

The  Court:  I  have  filed  dozens  and  dozens  of 
them.  I  never  could  get  by  without  filing  the 
coverage. 

Mr.  Madden:     I  do  not  understand. 

The  Court:  You  say  only  the  rates  need  to  be 
filed  with  the  Insurance  Commissioner.  You  have 
to  file  coverage  too. 

Mr.  Madden:  Yes,  but  in  this  case  they  had 
the  classification  of  risk  on  file,  and  that  is  that 
black  book,  and  the  same  risks  applied  to  all  the 
policies.  The  only  question  was  one  policy  would 
cover  down  to  a  certain  risk  and  the  other  would 
take  more  hazardous  occupations. 

Mr.  Halverson:  That  does  not  cover  all  the 
policies.  The  front  part  of  that  mentions  the  poli- 
cies to  w^hich  that  appertains,  and  it  does  not  list 
the  14-H  policy. 

The  Court:  As  a  matter  of  procedure  here,  can 
we  not  put  each  one  in  an  envelope  and  have  the 
envelope  marked,  because  we  do  not  want  to  mark 
on  the  book,  and  you  can  otfer  both  of  them.  I 
would  say  I  think  I  should  let  in  evidence  all  the 
records  of  the  Insurance  Commissioner  that  might 
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even  possibly  pertain  to  this  matter.  I  want  the 
whole  thing  in.  You  can  offer  it,  and  have  it 
marked  as  exhibit  ^^D".  We  will  have  to  figure 
out  some  way  later  of  getting  the  record.  Have 
you  any  objection  to  these?  [90] 

Mr.  Askren:     No. 

The  Court:  That  is  the  1929  manual.  Are  you 
going  to  offer  the  1932  one?  (Exhibit  ^'D"  admitted 
in  evidence.) 

Mr.  Halverson:  No,  Your  Honor,  because  it  is 
our  position  that  has  no  application. 

The  Court:     Are  you  going  to  offer  it? 

Mr.  Askren:     Yes. 

The  Court:  We  will  mark  that  defendant's  ex- 
hibit "r\ 

Witness:  We  can  furnish  a  copy  of  the  1932 
manual. 

The  Court:     All  right. 

Mr.  Halverson :  So  the  record  is  clear,  and  I  do 
not  want  Judge  Askren  to  feel  there  has  been  any 
misunderstanding — there  is  not  on  my  part — my 
objection  does  not  go  to  the  fact  it  was  filed.  T 
will  admit  this  document  was  filed,  but  my  objec- 
tion goes  to  its  relevancy,  it  has  no  reference  to 
or  connection  with  this  policy. 

The  Court:  That  is  what  we  will  have  the  armi- 
ment  about.     We  will  admit  exhibit  ^'1''. 

(1932  Manual   admitted  in  evidence   as  de- 
fendant's exhibit  ^^1".) 

The  Court:     Have  you  anything  else  here? 


Leslie  0,  Fowles  105 

(Testimony  of  Lee  I.  Kuechelhan.) 

Witness:  I  have  some  things  here.  I  don't 
know  what  you  want. 

Q.  (Mr.  Halverson)  :  This  policy  was  filed  as 
of  what  time?    This  Star  accident  policy? 

A.  It  is  marked  here  as  14-H,  filed  in  our  office 
on  June  3,  1931.  [91] 

Q.  Does  that  have  at  the  bottom  of  the  page 
these  numbers,  A  and  H  5643-25M-11-30-7275  ? 

A,     That  is  right. 

Q.  That  form  of  policy  you  have  there  which  is 
show^n  as  being  filed  on  June  3,  1931,  is  the  same 
as  the  plaintiff's  exhibit  ^^A",  which  is  Star  acci- 
dent policy  14-S  ?  A.     It  is  identical  with  that. 

Q.  With  the  exception,  Mr.  Keuchelhan,  of  the 
plaintiff's  exhibit  ^'D"  and  the  defendant's  exhibit 
^^1",  do  you  have  in  the  records  and  files  of  the 
State  Insurance  Commissioner's  office  any  other 
schedule  or  classification  of  risks  of  the  Commer- 
cial Casualty  Insurance  Company  on  file? 

A.     Do  you  mean  of  the  commercial  section? 

Q.     I  mean  for  the  Star  accident  policy. 

A.     No. 

Q.  With  the  exception  of  those  two  exhibits 
there  is  no  other  schedule  of  risks  on  file  in  your 
office  with  reference  to  a  Star  accident  form  policy? 

A.     Classification  of  risk? 

Q.     Yes.  A.     That  is  right. 

Mr.  Halverson:     That  is  all. 
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Cross  Examination 
By  Mr.  Madden :  [92] 

Q.     May  I  see  that  hand-book? 

A.     That  is  another  section. 

Q.     Have  you  got  it  there? 

A.     Yes,  sir;  this  is  it  (indicating). 

Q.     Tell  us  what  it  is. 

A.  This  is  a  classification  manual  of  the  accident 
and  health  department,  general  division,  filed  May 
15,  1933. 

Q.  Showing  you  this  black  manual,  will  you 
state  the  classification  of  a  postal  service  mail  car- 
rier, city,  on  foot?    Shall  I  point  to  it? 

Mr.  Halverson:  I  think  that  is  the  best  evi- 
dence of  it. 

Mr.  Madden:  There  is  no  question  about  that, 
but  I  wanted  it  in  the  record. 

The  Court:     I  think  it  should  be  in  the  record. 

A.     Mail  carrier,  city,  on  foot.  Class  B. 

Q.  In  that  manual  will  you  turn  to  army  officer, 
if  you  can  fijid  it? 

Mr.  Halverson:  I  object  to  these  questions  on 
the  ground  and  for  the  reason  that  this  manual  is 
not  in  any  way  ap])licable  to  this  policy  in  question. 
It  appears  on  the  face  of  it  it  is  not  applicable  to 
this   policy   in   question. 

The  Court:     You  ])ut  it  in  evidence. 

Mr.  Halverson:  T  ])ut  it  in  evidence  to  show  it 
does  not  apply.  [93] 
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The  Court :     It  is  a  matter  of  cross  examination. 

Q.     Did  you  find  it?  A.     Yes,  sir. 

Q.  Will  you  just  read  what  you  have  for  army 
officers    giving   the    description   and    classification? 

A.  '^Commissioned  officers  and  enlisted  men, 
army  or  navy,  on  active  military  or  naval  service 
anywhere  in  the  world  during  war,  insurrection, 
invasion  or  punative  expeditions  (the  term  'en- 
listed man'  includes  all  men  below  the  rank  of  a 
commissioned  officer)    (not  insurable).  Class  K." 

The  Court:  What  does  the  term  ''not  insur- 
able" mean? 

A.  It  means  enlisted  men  below  the  rank  of  a 
commissioned  officer  are  not  insurable. 

The  Court:     Are  there  tw^o  of  them? 

A.     Yes. 

Mr.  Madden:  I  think  the  w^ording  is  the  same 
in  both. 

Q.  Now  actually  the  Commercial  Casualty  In- 
surance Company  did  not  file  rates  on  the  Star 
policy  for  a  K  classification,  did  it?  They  did  not 
write  down  to  that  risk?  A.     That  is  right. 

Q.     Refreshing  your  recollection? 

A.  That  is  right,  as  far  as  the  classifications  are 
concerned. 

Q.  That  have  been  filed  wdth  you.  Their  classi- 
fications indicate  they  write  the  Star  accident  policy 
only  for  risks  to  the  extent  of  "D"?  [94] 

Mr.  Halverson:  I  object  to  that.  The  record  is 
the  best  evidence,  and  not  what  it  would  indicate 
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they  do.     He  has  identified  that  in  the  record,  and 

the  record  speaks  for  itself. 

The  Court:  Yes.  As  far  as  being  evidence  is 
concerned  that  is  true.  I  would  like  the  assistance 
of  this  witness  to  explain  what  these  things  in  the 
way  of  words  mean,  but  it  is  not  evidence.  The 
manuals  are  the  best  evidence. 

Mr.  Halevrson:  This  man  was  not  offered  as 
an  expert  to  explain  them.  We  do  not  have  any 
objection  to  going  into  anything  that  will  assist 
Your  Honor,  but  at  the  same  time 

The  Court :  If  he  can  help  me  in  understanding 
the  manuals  I  would  like  to  have  his  assistance. 

Mr.  Madden:  This  man  has  been  put  on  the 
witness  stand  to  show  we  did  not  have  the  rates 
filed.  This  man  can  not  change  them  and  maybe 
he  cannot  interpret  them,  but 

The  Court:  It  is  12  o'clock.  Maybe  you  can 
get  together  during  the  noon  hour  and  get  the 
matter  clarified. 

(Whereupon  a  recess  was  had  to  the  hour 
of  1:45  o'clock  p.  m.  June  15,  1945,  when  the 
trial  was  resumed,  the  witness  Keuchelhan 
again  taking  the  witness  stand.) 

Q.  (Mr.  Madden)  :  Mr.  Keuchelhan,  to  go  back 
for  a  moment,  will  you  tell  the  Court  what  the 
procedure  or  requirement  of  the  Insurance  Com- 
missionei-  is  with  regard  to  filing  a  manual  of  classi- 
fication of  risks  when  a  new  accident  and  [95] 
health  company  starts  doing  business  in  the  state? 
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Mr.  Halverson:  I  object  to  that  as  being  in- 
competent, irrelevant  and  immaterial.  The  pro- 
cedure, as  I  view  it,  is  set  out  in  the  statute,  and 
that  I  respectfully  submit  is  controlling. 

The  Court:  He  cannot  vary  the  statute.  He 
can  state  the  procedure  they  use  in  applying  the 
statute,  but  if  it  is  not  in  conformity  with  the 
statute  it  will  be  of  no  value.  Let  me  see  the 
statute.     (Statute  handed  the  Court) 

Mr.  Halverson:  7233.  And  on  that  question  I 
want  to  cite  Your  Honor  the  case  of  Nordin  vs. 
Commercial  Casualty  Insurance  Company,  a  Wash- 
ington case,  176  Washington  at  page  59,  which 
never  has  been  overruled,  modified  or  changed,  and 
which  construes  that  statute.  (Citing  and  reading 
from  said  citation,  and  argument). 

The  Court:  As  long  as  we  have  gotten  this  far 
in  this  argument,  I  would  like  to  hear  from  you 
on  the  other  side.  What  is  your  position?  (Argu- 
ment by  Mr.  Madden) 

The  Court:  Where  is  there  anything  in  the  red 
manual  to  comply  with  the  requirements  of  the 
Nordin  case?  If  you  want  to  study  the  Nordin 
case  you  may  do  so. 

Mr.  Madden:     I  would  be  glad  to. 

The  Court:  We  will  take  a  few  minutes  recess. 
(Short  recess)  [96] 

Mr.  Madden :     Before  continuing  the  cross  exam- 
ination I  would  like  to  ask  one  or  two  questions. 
Q.     (Mr.  Madden)  :    Do  you  have,  Mr.  Keuchel- 
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hail,  a  paper  setting-  forth  the  premium  rates  and 

classifications  for  the  Star  accident  policy? 

A.  Yes,  sir;  I  have.  There  is  one  here  in  1934, 
the  Star  policy  (handing  to  Mr.  Madden).  There 
are  others,  but  that  is  the  latest  one. 

Q.  May  I  see  the  others?  (Witness  hands  to 
Mr.   Madden) 

A.  Here  is  one  that  was  filed  at  the  time  the 
policy  form  was  filed  (handing  to  Mr.  Madden). 
And  there  is  one  here  filed  in  1939  (handing  to 
Mr.  Madden). 

Q.  1  think  that  would  not  be  pertinent.  Have 
you  a  prorating  form? 

A.  Yes,  sir.  We  have  two  proratings  and 
schedule  of  rates,  one  filed  in  August,  1934,  and  one 
in  December,  1934. 

The  Court:  Are  they  a  part  of  your  official 
records?  A.     Yes,  sir. 

The  Court:  Can  you  ])ut  them  in  an  envelope? 
I  do  not  like  to  mark  up  their  file. 

Mr.  Madden:  I  would  just  as  soon  ])ut  them 
all  in  one  envelope. 

The  Court:     Yes. 

(Envelo])e  and   contents  marked  for  identi- 
fication as  defendant's  exhibit  "2'\)   [97] 

The  Court:  We  can  arrange  some  way  to  have 
copies  submitted. 

Q.  (Mr.  Madden):  Now,  ihe  Star  accident 
policy,  that  is  one  policy— it  is  all  the  same  form 
— each  Stai'  accident  policy  is  not  different? 
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Mr.  Halverson:     The   policies  themselves   would 
be  the  best  evidence. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Halverson:     Do    I    understand    those    have 
been  offered? 

The  Court:     Yes,  they  have  been  offered. 

Mr.  Halverson:     I  want  to  note  an  objection. 

The  Court:     I  will  hear  your  objection. 

Mr.  Halverson:  I  object  to  them  on  the  ground 
they  are  incomeptent,  irrelevant  and  immaterial, 
and  do  not  in  any  way  tend  to  establish  a  schedule 
of  risks  applicable  to  the  policy  here  in  question. 
All  they  are,  they  purport  to  be  a  rate  schedule 
which  in  no  way  satisfies  the  statute  on  the  par- 
ticular point  here  in  question,  and  as  I  recall  one 
of  these  which  is  filed  June  3,  1931,  applies  only 
to  classes  A,  B,  C  and  D,  and  the  policy  number 
which  appears  at  the  bottom  is  not  the  same  as 
the  policy,  plaintiff's  exhibit  ^^A",  the  wording  at 
the  bottom  of  this  being  Cas.  A  and  H  5611-25M- 
11-30-7109,  and  the  policy  here  in  question  being 
designated  Cas.  A  and  H  5643-25M-11-30-7275. 

The  Court:     It  may  be  admitted.  [98] 

(Envelope  and  contents  admitted  in  evidence 
as  defendant's  exhibit  '^2".) 

Mr.  Madden:  If  Your  Honor  please,  I  should 
like  now  to  take  up  the  Nordin  case.  (Argument 
by  Mr.  Madden) 

The  Court:  How  can  you  get  to  K  when  you 
do  not  write  K,  when  you  refer  in  the  manual  to 
K  as  being  non-insurable  ? 
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Mr.  Madden:  Because  we  have  situations  sueli 
as  the  identical  one  before  us  now  where  a  man 
goes  from  a  B  classification,  which  we  do  write, 
to  a  K  classification.  We  cannot  cancel  the  policy, 
and  we  have  to  have  some  basis  upon  which  we 
can  prorate  the  difference  between  the  two  and 
find  out  what  he  is  entitled  to.  If  Your  Honor 
will  look  at  the  prorating — this  is  the  prorating 
schedule  where  it  goes  only  to  J,  and  it  comes  out 
mathematically  about  the  same,  but  we  are  estopped. 
to  prorate  it  any  lower  than  J,  because  that  is  as 
far  as  we  have  gone.  In  that  prorating  schedule 
they  did  not  go  any  further  than  J,  because  that 
is  the  limit  they  write  in  any  policy,  whether  it 
is  a  Star  or  any  other  policy.  The  Star  is  a  pre- 
ferred risk  policy  where  they  write  only  to  D. 
(Argument) 

The  Court:  Which  one  of  these  do  vou  contend 
complies  with  the  requirement  of  the  Nordin  case, 
which  says  you  must  file  a  schedule  appertaining 
to  the  policy? 

Mr.  Madden:  I  contend  that  the  red  manual  is 
the  one  upon  which  we  have  a  right  to  depend. 
In  other  words,  the  [99]  black  manual  has  a  sched- 
ule of  risks,  and  it  was  superceded  by  the  risks  in 
the  red  manual.  Then  together  with  that  we  have 
filed  a  schedule  of  rates  w^herein  we  set  forth  the 
risks  as  A,  B,  C,  D  and  E.    (Argument) 

The  Court:  Bo  you  know  whether  this  com- 
pany had  a  manual  on  file  prior  to  1929? 

Witness:     I  could  not  tell  you  that.     I  thought 
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I  had  all  the  manuals  they  had  on  file.     They  asked 

me  to  bring  those  over  with  me. 

The  Court:  When  the  new  manual  is  filed  do 
you  release  the  old  one? 

Witness:  We  would  keep  that  old  manual  on 
file  unless  they  directed  us  to  void  that  manual, 
and  this  would  apply  to  everything.  Between  the 
time  that  manual  was  filed  and  this  one  there 
were  many  policies  written.  This  manual  would 
cover  then  on  anything  that  was  written  while  that 
was  on  file  and  before  this  one  was  filed  (indi- 
cating). 

Mr.  Madden:  May  I  add  something  to  that? 
The  company  does  not  withdraw^  any  manual,  for 
the  reason  the  policy  may  be  in  effect  for  30  or 
40  years. 

The  Court:     Yes.     All  right,  go  ahead. 

Q.  (Mr.  Madden) :  Mr.  Keuchelhan,  when  a 
manual  of  risks  is  filed  by  a  company  and  a  new 
policy  is  thereafter  filed,  do  you  require  a  new 
filing  of  another  manual  of  risks? 

Mr.  Halverson:  Just  a  minute.  I  object  to 
that.  [100] 

The  Court:  I  think  the  objection  is  well  taken, 
but  I  will  let  him  answer  the  question. 

A.  As  far  as  I  know,  the  Commissioner's  office 
does  require  an  additional  classification  manual  to 
be  filed  unless  it  may  be  some  special  policy  form 
applying  only  to  certain  classes. 

Q.  But  if  the  new  policy  embraces  the  same 
classification  as  to  A,  B,  C,  D,  that  has  already 
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been  filed  by  the  manual  of  risks,  tbe  old  manual 

on  file  apj)lies  to  the  new  policy? 

A.  It  is  considered  sufficient  as  a  rate  sheet 
with  reference  to  a  class. 

Mr.  Halverson:  It  is  understood  this  is  going 
in  over  my  objection? 

The  Court:     Yes.     It  is  all  over  your  objection. 

Mr.  Madden:     That  is  all. 

Re-Direct  Examination 
By  Mr.  Halverson: 

The  Court:  Should  we  cross  out  this  June  5, 
1942,  on  the  front  of  this  red  manual  and  w^rite 
down  here  ^^Effective  March  1,  1932"? 

Q.  (Mr.  Halverson) :  I  hand  you  here  part  of 
defendant's  exhibit  ''2^\  dated  June  3,  1931,  which 
is  entitled  ^'Premium  Rates  for  Star  Accident 
Policy",  and  I  will  ask  you  to  state  if  that  is  the 
premium  rate  that  was  filed  with  the  Star  accident 
policy,  being  plaintiff's  exhibit  ^^A",  in  your  office? 

A.  Yes.  That  rate  sheet  is  attached  to  the 
policy  and  it  is  identical  with  this  one,  is  it  not 
(indicating)  ? 

Q.     Yes.  A.     That  is  right. 

Q.     And  that  refers  to  classes  A,  B,  C,  and  D? 

A.     That  is  right. 

Q.  How  long  have  you  been  in  the  office  of 
the  Insurance  Commissioner? 

A.     I  have  been  with  the  office  since  1938. 

Mr.   Halverson:     That  is  all. 

Mr.  JNIadden:     That  is  all. 
(Witness  excused) 


Leslie  0.  Fowles  115 

Mr.  Halverson:  I  haven't  had  an  opportunity 
to  compare  these,  and  I  assume  the  fact  one  has  a 
1942  stamp  on  it  does  not  mean  it  was  a  later 
edition. 

The  Court:     Are  you  sure? 

Mr.  Madden:  I  am  positive  they  are  identical. 
I  have  compared  them  quite  thoroughly. 

Mr.  Halverson :    The  plaintiff  rests,  Your  Honor. 


Defendant's  Evidence: 

KEITH  FISK 

called  as  a  witness  by  the  Defendant,  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Askren:  [102] 

Q.     Please  state  your  name. 

A.     Keith  Fisk. 

Q.     What  is  your  occupation? 

A.  An  employee  of  the  Loyalty  Group  of  insur- 
ance companies,  one  of  which  is  the  Commercial 
Casualty  Insurance  Company. 

Q.  And  you  have  been  with  them  a  number  of 
years?  A.     Five  years. 

Q.  Are  you  familiar  with  the  form  and  so  forth 
of  the  policies  they  write  ?  A.     Yes. 

Q.  I  will  show  you  what  has  been  marked  as 
plaintiff's  exhibit  ^'A",  and  I  will  ask  you  whether 
or  not   all   Star   accident  policies   written   by  the 
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Commercial  Casualty  Insurance  Company  are  on 
this  identical  shape  of  paper  and  the  same  printing 
and  everything? 

Mr.  Halverson:  I  object  to  that  as  not  being 
the  best  evidence.  Whether  or  not  this  is  the  same 
as  all  of  them  would  depend  on  the  particular 
instrument  involved. 

The  Court:  He  said  he  had  been  with  them 
only  five  years. 

Mr.  Askren:  But  it  will  be  as  to  the  five-year 
period  he  has  been  with  them.  This  is  attempting 
to  prove  a  negative,  because  of  the  fact  when  Mr. 
Kuechelhan  was  asked  if  all  Star  policies  w^rc 
the  same,  the  objection  was  raised  he  had  not  seen 
them  all,  but  this  is  a  man  in  the  comj^any.  [103] 

The  Court:  He  testified  this  policy  was  written 
in  1937.  Can  he  testify  all  policies  in  1937  are 
the  same^     That  is  what  we  are  interested  in. 

Mr.  Aski'en:  Perhaps  if  counsel  will  not  agree 
I  will  have  to  ask  for  a  continuance  to  furnish  that 
information.  Counsel  raised  the  question  whether 
the  Star  j)olicy  was  covered  by  tlie  rates. 

The  Court:  I  think  I  would  be  in  error  to  let 
this  man  testify  now  and  draw  a  conclusion  from 
it.  I  don't  think  vour  record  would  be  anv  better 
than  the  record  in  the  Nordin  case. 

Mr.  Askren:  That  is  beyond  the  five-year  pe- 
riod, but  he  is  the  only  man  here  that  has  familiar- 
ity with  it. 

The  Court:     I  will  give  you  time  to  prove  that, 
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Judge,  but  I  do  not  think  it  should  rest  on  testi- 
mony of  this  kind. 

Mr.  Askren :  This  will  be  my  last  witness.  May 
we  have  a  few  minutes'  recess  to  consider  it,  be- 
cause I  think  I  can  convince  counsel  very  quickly. 

The  Court:  All  right.  I  want  to  read  this  case 
anyway. 

(Short  recess) 

Mr.  Askren:  In  discussing  the  matter  with 
counsel,  we  found  among  ourselves  on  investigation, 
that  some  of  the  Star  policies,  there  have  been 
changes — I  do  not  know  whether  they  are  slight 
or  major — but  in  any  event  the  thing  I  w^as  sug- 
gesting to  counsel  w^as  something  he  does  not  [104] 
want  to  agree  to,  and  I  was  thinking  in  good  faith 
all  of  the  Star  policies  had  exactly  the  same  word- 
ing, but  there  is  some  slight  change,  and  I  am 
unable  to  go  any  further,  and  I  am  unable  to  ask 
counsel  to  make  a  stipulation.  There  is  one  thing 
in  connection  with  it  about  which  I  am  a  little 
embarrassed  because  of  the  situation.  Does  Your 
Honor  intend  to  leave  Yakima  at  the  end  of  this 
week  ? 

The  Court:     Yes. 

Mr.  Askren:  The  first  time  I  heard  there  would 
be  a  question  about  it  was  ten  minutes  to  six  last 
night,  and  I  haven't  had  a  chance  to  communicate 
with  the  company  in  San  Francisco,  and  therefore 
I  have  not  been  able  to  present  it  as  carefully  as 
I  should.     I  was  not  the  company's  counsel  at  the 
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time  '  the  Nordin  case  was  tried,  and  I  am  not 
familiar  with  it,  but  in  any  event  I  should  like 
to  have  additional  time  if  it  could  be  given  me. 
I  will  not  be  able  to  get  somebody  here  from  San 
Francisco  to  testify  to  it,  and  I  assume  Your 
Honor  will  leave  the  bench  at  the  end  of  the  month, 
and  I  should  like,  if  it  were  possible,  to  be  able 
to  get  this  information  from  San  Francisco  in  con- 
nection with  it,  so  I  will  be  better  able  to  explain 
the  particular  situation  in  regard  to  these  policies. 
I  am  satisfied  in  my  own  mind  that  the  insurance 
company,  being  faced  with  the  decision,  the  Insur- 
ance Commissioner's  office  having  accepted  the 
filing,  and  no  [105]  question  having  been  raised 
from  that  time  on  until  it  was  raised  now,  there 
is  no  doubt  a  good  and  sufficient  answer  to  it. 

I  want  as  far  as  this  i)articular  phase  of  the  case 
is  concerned  to  see  that  all  these  exhibits  brought 
over  by  the  Insurance  Commissioner  have  been 
offered  in  evidence,  so  there  will  be  no  question 
about  all  of  our  rates  that  were  filed  being  pre- 
sented to  the  Court.  I  do  not  mean  to  go  beyond 
the  date  Your  Honor  set  in  1937,  but  from  the 
date  of  the  y^olicy  down  to  the  ])resent  time,  or 
before  the  policy  was  issued  up  to  that  time,  those 
are  factors  that  should  be  considered  by  the  Court, 
and 

The  Court:     I  have  let  evervthinc:  in. 

Mr.  Askren:  I  wanted  to  be  sure  thev  were 
before  Your  Honor,  and  that  being  true  I  will  rest 
my  case,  because  I  cannot  in  reason  ask  for  time 
to  get   somebody  here  in  case   I   can   furnish  the 
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explanation,    if   Your    Honor   is   not    going   to   be 
available  to  receive  it. 

The  Court:  I  hate  to  put  you  in  that  position. 
Judge,  but  I  do  have  to  get  things  finished.  I 
have  four  cases  under  advisement  1  have  to  decide 
next  week,  and  I  have  to  get  started  to  Washington 
some  time. 

Mr.  Askren:  In  all  the  discussions  back  and 
forth  I  never  knew  until  ten  minutes  to  six  the 
question  w^as  going  to  arise.  There  is  nothing  in 
the  pleadings  to  indicate  it.  [106]  I  do  not  mean 
to  say  counsel  misled  me,  but  we  discussed  a  lot 
of  things  and  nothing  was  said  until  ten  minutes 
to  six  last  night,  so  I  did  not  have  an  opportunity 
to  get  any  information  on  that  point. 

Mr.  Halverson:  So  I  may  explain  my  situation, 
counsel  says  he  knew^  nothing  about  this.  Last 
night  at  six  o'clock  he  came  in  my  office,  and  at 
that  time  counsel  was  very  positive  he  never  had 
been  served  with  a  reply  in  this  case,  and  asserted 
very  definitely  that  if  it  was  filed  there  would  be 
fireworks  about  it,  and  I  was  quite  concerned  about 
the  matter  myself,  because  I  had  not  handled  this, 
and  it  developed,  however,  that  the  reply  was  served 
upon  Judge  Askren  and  was  accepted  in  his  ow^n 
handwriting.  I  am  not  sure  of  the  date,  but  the 
record  will  show. 

Now  as  far  as  the  question  of  this  issue  being 
presented,  I  do  not  know  where  counsel  gets  his 
idea  that  it  was  not  going  to  be  presented  unless 
it  follows  his  assumption  we  had  filed  no  reply 
and  were  going  to  admit  all  of  that,  but  certainly 
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Mr.  Madden  was  down  at  Olympia,  I  think  the 
same  day  that  Mrs.  Fowles  was  there,  checking 
these  various  matters  over.  We  served  in  this 
case  a  subpoena  on  the  Insurance  Commissioner, 
and  that  subpoena  is  very  broad,  a  subpoena  duces- 
tecum,  and  w^e  required  him  to  bring  in  all  of  the 
records  and  files  in  his  office  relating  to  this  policy, 
all  schedules  of  risk  filed,  all  rate  [107]  schedules 
filed  and  all  other  papers  in  his  office  relating  to 
this  matter.  I  might  read  it  if  Your  Honor  is 
interested  in  it.  Counsel  knew  that  I  was  having 
this  subpoena  issued.  Do  you  have  the  original, 
Mr.  La  Framboise? 

Clerk  La  Framboise:  No  original  has  been  filed 
vet. 

The  Court:  You  allege  in  your  answer  he  was 
classified  in  Class  K  for  rate  purposes.  You  have 
never  filed  anything  about  Class  K  with  the  Com- 
missioner with  reference  to  the  Star  policy. 

If  it  would  be  of  any  assistance  to  you,  Judge 
Askren,  to  let  you  come  to  Spokane  next  week,  if 
Mr.  Halverson  will  consent  to  it,  you  could  'phone 
down  to  San  Francisco,  and  I  will  be  here  tomorrow 
morning. 

Mr.  Askren:  I  am  afraid  I  would  not  be  able 
to  get  the  information  so  I  could  present  it.  I 
would  have  one  of  the  men  fiy  up.  It  may  be  he 
cannot  get  it. 

I  do  not  want  counsel  to  feel  that  I  accused 
counsel  of  any  bad  faith.  I  said  in  the  discussion 
it  did  not  even  occur  to  me  there  was  a  question 
about  the  rates  being  right,  and  that  they  had  been 
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properly  filed.  It  is  true  they  were  denied  in  the 
reply.  The  reply  was  lost  in  our  office,  and  nobody 
in  that  office  knows  where  it  is.  I  signed  it,  and 
I  have  never  seen  it  since.  I  assumed  there  was 
no  question  about  it. 

The  Court:  Under  the  general  federal  rules  a 
reply  is  unnecessary.  The  affirmative  matters  are 
deemed  denied.  [108]  But  we  have  a  special  rule 
in  this  district  requiring  a  reply. 

Mr.  Askren:  I  was  not  complaining  about  it 
not  being  served,  but  I  did  not  know  it  would  be 
an  issue.  I  am  not  accusing  counsel,  and  I  did 
not  intend  to  be  negligent  in  the  matter. 

The  Court:  Mr.  Kuechelhan,  did  you  bring 
everything  with  you  in  the  Insurance  Commission- 
er's files'? 

Witness  Kuechelhan:  Yes.  Everything  I  could 
find  on  this  particular  Star  policy  back  as  far  as 
1929,  which  was  some  eight  years  prior  to  the  date 
of  this  policy. 

The  Court:     Have  you  seen  everything  he  has? 

Mr.  Askren:  Yes.  I  will  take  his  statement 
that  is  all  they  have. 

The  Court:  I  do  not  see  anything  they  could 
bring  up  from  San  Francisco.  As  you  have  the 
evidence  here  from  the  Commissioner's  office,  I 
do  not  see  how  they  could  bring  up  anything  from 
San  Francisco  that  would  add  to  it. 

Mr.  Askren:  It  seems  to  me  it  cannot  be  pos- 
sible, after  they  were  stuck  for  the  full  amount 
of  the  policy  of  insurance,  this  had  not  been  done. 
It  may  be  I  could  not  find  anything,  but  if  the 
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decision  should  go  against  my  company,  I  do  not 
want  the  company  to  feel  I  have  not  properly  pre- 
sented the  matter.  [109] 

Mr.  Halverson:  It  seems  to  me  it  is  not  what 
they  have  in  San  Francisco.  It  is  what  they  had 
on  file  in  the  office  of  the  Insurance  Commissioner 
of  the  State  of  Washington.  They  have  no  right 
to  write  any  policy  unless  they  have  first  filed  it 
in  that  office,  and  followed  these  other  steps, 
whether  they  had  any  number  of  different  forms 
or  they  were  all  the  same.  The  question  resolves 
itself  back  to  what  was  on  file  in  the  Commission- 
er's office. 

The  Court:  Let  us  close  the  case  and  argue  it. 
If  you  find  out  something  in  the  next  few  days 
you  will  have  to  come  to  Spokane. 

Mr.  Askren:     I  would  be  glad  to  do  it. 

The  Court:  We  will  go  ahead.  Have  vou  anv 
other  testimony? 

Mr.  Askren:     No;  that  is  all. 

The  Court:     All  right,  Mr.  Halverson. 

(Mr.  Halverson,  Mr.  Askren  and  Mr.  Mad- 
den then  argued  to  the  Court.)  (At  the  con- 
clusion of  the  argument  the  Court  rendered 
the  following  oral  decision:) 

ORAL  DECISION  OF  THE  COURT 

The  Court:  I  am  not  going  to  pass  upon  the 
question  of  the  change  of  occupation,  nor  deter- 
mine the  question  of  whether  or  not  it  needs  to 
be  voluntary.  I  am  expressing  no  opinion  on  that 
one  way  or  the  other,  and  I  am  not  [110]  deciding 
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the  case  upon  the  basis  of  estoppel,  although  I 
Avill  say  it  occurs  to  me  there  was  some  obligation 
on  the  part  of  this  company,  knowing  this  man 
was  in  the  National  Guard,  and  knowing  that  the 
National  Guard  was  mobilized  in  1941,  there  was 
some  obligation  on  its  part  to  not  accept  the  pre- 
miums from  which  he  was  to  get  $25.00  a  week 
and  not  let  him  know  if  he  got  injured  as  he  did 
here  that  they  intended  only  to  pay  him  $5.00  a 
week,  and  make  certain  mental  reservations  on  it. 

I  am  deciding  the  case  upon  the  basis  of  the 
Nordin  case.  Counsel  refers  to  it  as  a  technicality. 
It  may  be.  If  it  was  a  technicality  it  was  pointed 
out  to  this  particular  company  very  definitely  and 
emphatically  by  the  Supreme  Court  of  the  State 
of  Washinsfton,  and  thev  knew  it  was  not  a  mere 
technicality  before,  and  they  should  have  complied 
with  the  requirements  of  the  Supreme  Court's 
ruling.  I  see  no  question  about  the  company's 
failure  to  comply  with  the  statute  as  the  statute 
has  been  interpreted  by  the  Supreme  Court. 

I  am  reading  from  Nordin  vs.  Commercial  Cas- 
ualty Insurance  Company,  176  Washington,  64: 

'^The  determinative  feature  of  this  case,  as  we 
view  it,  rests  upon  the  respondent's  failure  to 
establish  the  fact  that  it  had  filed  with  the  Insur- 
ance Commissioner  of  this  state  a  copy  of  its 
classification  of  risks  pertaining  [111]  to  the  policy 
in  suit,  as  required  by  the  statute. 

''Rem.  Rev.  Stat.,  Sec.  7233,  provides  that  no 
accident  insurance  policy  shall  be  issued  or  deliv- 
ered until  a  copy  of  the  form  thereof  and  of  the 
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classification  of  risks  pertaining  thereto  have  been 
filed  with  the  Insurance  Commissioner. 

''Thus  it  will  be  seen  that  the  policy  is  to  be 
held  a  valid  and  binding  contract,  but,  in  so  far 
as  it  conflicts  with  Sec.  7233,  supra,  the  provisions 
of  the  latter  shall  govern.  Expressed  according 
to  result,  the  policy  does  not  draw  to  itself,  as 
part  thereof,  any  classification  of  risks  therein 
referred  to,  unless  a  form  of  such  classification 
pertaining  to  the  particular  policy  has  l>een  filed 
in  accordance  with  law." 

Now  counsel  for  the  defendant  takes  the  posi- 
tion that  the  defendant's  exhibit  *'l"  was  control- 
ling at  the  time  the  policy  was  issued. 

This  is  the  manual  of  the  Lovaltv  Group.  It  is 
not  even  a  manual  of  this  particular  insurance 
company,  but  a  manual  of  the  Loyalty  Group,  of 
which  this  insurance  company  is  a  member,  and  it 
limits  the  risk  on  all  policies  issued  by  whatever 
companies  are  members  of  the  Loyalty  Group. 

The  testimony  of  the  witness  from  the  Insur- 
ance Commissioner's  office  that  they  filed  it  witli 
the  Star  [112]  policy  at  the  time  it  was  filed,  must 
be  construed  to  be  an  attempt  to  comply  with  the 
classification  requirement  pertaining  to  the  policy, 
and  not  in  a  classification  of  the  limitations  of  the 
risk.  It  has  classes  A,  B,  C  and  D,  and  is  the 
premium  rate  for  those  accident  })olicies.  These 
other  papers  that  were  filed  are  nothing  more  than 
premium  I'ates. 

I  agnn^  with  Judge  Askren  that  I  cannot  con- 
ceive of  this  company,   having  gone  through  this 
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experience  once,  that  they  would  turn  around  and 
do  it  just  as  bad  over  again,  but  after  this  case  was 
decided  in  January,  1934,  they  had  on  tile  their 
manual  for  the  whole  Loyalty  Group  of  insurance 
companies,  not  referring  to  any  policy,  and  then 
they  say  that  these  papers  they  filed  of  statements 
of  premium  rates  are  sufficient  to  meet  the  require- 
ments. 

It  is  true  they  did  not  have  all  the  evidence 
before  them  in  that  case  that  they  wanted  to  have, 
but  you  have  all  of  it  here,  and  there  just  isn't 
anything  here  that  the  statute  was  complied  with 
and  that  they  filed  any  classification  pertaining  to 
this  policy.  They  didn't  even  file  a  classification 
of  risks  pertaining  to  the  Commercial  Casualty 
Insurance  Comx)any,  but  filed  a  general  classifica- 
tion of  risks  for  all  the  companies  in  the  I^oyalty 
Group. 

I  will  hold  in  favor  of  the  plaintiff.  On  this 
[113]  question  of  the  hospital,  the  plaintiff  is  en- 
titled to  recover  for  that  portion  of  the  time — he 
was  in  this  hospital  five  weeks,  wasn't  he? 

Mr.  Halverson:  Yes;  in  the  Hahnemann  Hos- 
pital. 

The  Court :  He  is  not  entitled  to  recover  during 
the  time  he  was  in  a  government  hospital.  Is  there 
any  other  question  about  the  amount  involved? 

Mr.  Halverson:     No,  Your  Honor. 

Mr.  Askren:  There  will  not  be  any  dispute  on 
that.  AVill  Your  Honor  give  me  an  opportunity 
to  look  into  this  matter  further? 

The  Court:     Yes.     If  you  fijid  something  more. 
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If  this  is  all  that  was  filed,  I  am  satisfied  it  is  not 
sufficient  to  comply.  It  is  not  your  fault.  The 
company  got  itself  in  that  trouble  once,  and  they 
should  have  had  a  little  more  care  not  to  do  it 
again. 

Mr.  Askren:     I  do  not  want  to  reargue  it. 

The  Court:  If  you  have  something  further,  if 
you  find  something  further,  you  can  'phone  me.  I 
will  be  in  Spokane  and  it  may  be  we  can  arrange 
for  you  to  come  over  there.  I  wdll  not  foreclose 
you  if  you  can  find  some  other  facts.  We  should 
get  copies  of  these  exhibits  as  quickly  as  possible. 
The  Insurance  Commissioner  will  want  them  back. 

Mr.  Askren :  Would  it  be  agreeable  to  the  Court 
and  [114]  counsel — perhaps  I  can  get  a  copy  of 
the  black  book  from  San  Francisco.  We  have 
copies  of  the  red  book,  and  we  can  have  copies 
made  of  these  others  so  we  can  keep  in  the  record 
exactly  the  same  things.  It  would  not  be  much 
trouble  to  copy  these  other  things.  Would  that 
be  agreeable? 

Mr.  Halverson:  Yes,  surely.  There  is  one  thing 
in  connection  with  this  case,  the  deposition  here 
that  was  taken  in  Philadel])hia  is  addressed  through 
error  to  June  Fowles,  ^' Clerk  of  the  District 
Courf ,  and  we  believe  our  copy  of  the  deposition 
is  included  with  the  original.  It  became  immaterial 
in  view  of  the  stipulation,  and  I  wonder  if  it  might 
be  published  and  we  be  permitted  to  withdraw 
simply  our  copy  of  it. 

The  Court:     Yes. 

Mr.  Halverson:  It  contains  the  X-ravs,  but  we 
are  only  interested  in  withdrawing  our  copy. 
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Mr.  Askren:     We  have  no  objection. 
The  Court:     It  may  be  published. 

(Court  was  then  adjourned.)  [115] 


This  cause  came  on  for  argument  on  defendant's 
motion  for  a  new  trial,  at  Spokane,  Washington, 
at  the  hour  of  2:18  o'clock  p.  m.,  June  22,  1945; 
C.  W.  Halverson  and  Jime  Fowles  appearing  as 
attorneys  for  the  plaintiff,  and  William  J.  Madden 
appearing  of  counsel  for  the  defendant  on  behalf 
of  the  defendant,  w^hereupon  the  following  pro- 
ceedings were  had,  to-wit: 

The  Court:  I  want  to  make  a  further  record  in 
this  case  of  Fowles  vs.  Commercial  Casualty  Insur- 
ance Company. 

During  the  trial  there  w^as  admitted  in  evidence 
defendant's  exhibit  '^1",  which  is  the  manual  of 
the  accident  and  health  division  of  the  Loyalty 
G-roup,  commercial  section. 

The  witness  who  had  the  difficult  name  to  pro- 
nounce  

Mr.  Madden:     Mr.  Kuechelhan. 

The  Court:  From  the  office  of  the  Insurance 
Commissioner,  had  brought  on  subpoena  the  orig- 
inal which  was  filed  with  his  office,  effective  October 
1,  1932.  In  order  not  to  take  from  the  records  of 
the  Insurance  Commissioner  their  part  of  the  file 
which  was  necessary,  it  was  stipulated  that  a  copy 
could  be  substituted  for  the  original,  and  this  ex- 
hibit ^^1"  is  the  copy  which  was  substituted. 
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In  my  oral  opinion  at  the  close  of  the  trial,  I 
called  attention  to  the  fact  that  I  had  before  me 
the  exhibit  as  it  was  introduced.  I  called  attention 
to  the  [116]  fact  that  this  manual  did  not  refer  to 
the  defendant  Commercial  Casualty  Insurance  Com- 
pany, but  only  referred  to  the  Loyalty  Group,  of 
which  the  Commercial  Casualty  Insurance  Com- 
pany is  a  member, 

I  placed  no  particular  emphasis  on  that  point, 
and  I  don't  think  it  makes  any  difference  in  the 
outcome  of  the  case.  I  do  not  think  it  makes  any 
difference  in  my  decision  of  the  case. 

After  the  trial  was  over  the  representative  of 
the  Commissioner's  office  called  the  attention  of 
the  Clerk  to  the  fact  the  original  that  was  on  file 
had  typed  or  stamped  on  it  the  name  of  the  de- 
fendant Commercial  Casualty  Insurance  Company, 
so  I  wanted  the  record  to  contain  this  statement, 
showing  that  while  my  statement  was  correct  as 
far  as  the  copy  was  concerned,  it  was  not  correct 
as  far  as  the  original  was  concerned — the  exliibit 
was  not  a  true  copy  of  the  manual,  in  that  it  does 
not  contain  the  stamped  or  printed  language  nam- 
ing the  Commercial  Casualty  Insurance  Company. 
Does  that  take  care  of  it? 

Mr.  Madden:  Yes;  that  is  satisfactory,  Your 
Honor. 

(Mr.  Madden  then  argued  the  motion  of  de- 
fendant for  a  new  trial.) 

The  Court:     The  motion  will  be  denied. 
(No  further  proceedings  had.)  [117] 


Leslie  O,  Fowles 


129 


6 


M 


o 

o 

I— I 


m 


o 


o 
o 

I— I 

o 
o 

< 
w 

O 

C/2 

Eh 
<1 


P^ 
PLH 


m 

< 

O 


O 


rt 


w  o 

Ol    O 

* 

fcxi    ' 

Q 

■s  in 

w 

w 

<: 

J 

o 

W    U5 

0)  in 

5>C    ' 

m  in 

<J  CO 


K    O 


VI  in 
be  ^ 


w 

o 

<p 

CO 

b£ 

1 

<: 

00 
1— ( 

M 

in 

a> 

Ka 

tuD 

1 

<; 

«o 

m 

o 

0; 

CC> 

b£ 

<J 

00 
T-H 

1— ! 

o 

iO 

■€«■ 

o 

O 
1-H 

O 

CO 

id 

00 

O 

o 

o 

CO 

CO 

-^ 

O 

-ee- 

o 

00 

o 

o 
o 

Tf5 

o 

p 


O 
p 

CO 


o 

p 

cc 


•  (—I 

^  ^5  >  £ 


o 
o 


o    ^ 
ic  1:5 

o 


o 
p 

00 

id 

■6^ 

CO* 

00 

o 

o 

CO 

o 

p 

CO 

CO 

-6^ 

o 
p 

id 
■ee- 


•I— I 


c  r^  .5 

o  c^  o 

o  ^  ^ 

2  o  ^ 

>,  cc  Q> 

--<  C»  fX 

s  ^  ^ 

T3  e+H  "^ 

C  O  0^ 

t>-  5R  ^ 

a;  ^  "^ 


'T3 

•I-H 


ct 


CO 


cc    c: 

Ph'S 


rzj  <^  -^ 

CC    ^     1 — I 


•1— < 


o 

PLh 


I— I    ,_,• 


cC     g 
Ph      (XI 


?fS 


o 
o 


o 
o 

•I-H 

o 


(D 


,      O 

r^*    O        , 
CC    ^     O 


Pk  o 


n:J 
o 


cc 


M  ^ 


cC 


O 
<x 

a 

aw 


O 


•I-H 

O 
O 

o  -^ 

^^  £ 
o  ^ 

CO    'rs 


lO 

■ee- 

cC 

o 

o 

o 

■o 
o 

0^ 

o 
X 
<x> 


;3 

CO 


CO 
CTi 


CO 


•I-H 


>* 
-M 


130  Commercial  CasiiaJtij  lyisiirance  Co,  vs. 

Defendant's  Exhibit  No.  2 — (Continued) 
COMMERCIAL  CASUALTY  INS.  CO. 

LOYALTY  GROUP 

PREMIUM  RATES 

for 

New  Ultimate  Accident  Policy 

New  Ultimate  Disability  Policy 

Income  Accident  Policy 

Income  Disability  Policy 

Majestic  Accident  Policy 

Star  Accident  Policy 

Sterling  Life  &  Limb  Policy 

LOYALTY  GROUP 

Premium  Rates  for  New  Ultimate  Accident  Policy 
Principal  Sum  $1000.00  Weekly  Indemnity  $5.00 

Ages  18-60  Ages  61-69 

Class  A  $6.00  $  7.40 

Class  B  7.20  9.10 

Class  C  8.40  10.80 

Ages  18-54  Ages  55-69 

Class  D*  10.20  12.70 

(Rates  below  for  use  only  in  prorating  claims) 

Class  D  10.20  12.70 

Class  E  12.00  15.00 

Class  P  21.00  24.00 

Class  G  24.00  27.00 

Class  H  30.00  33.00 

Class  I  36.00  39.00 

Class  J   42.00  45.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

Premium  Rates  for  New  Ultimate  Disability  Policy 
Principal  Sum  $1000.00  Weekly  Indemnity  $5.00 

Accident  Rates  Sickness  Rates 

Ages  18-60       Ages  61-69       Ages  18-50      Ages  51-55 


Class  A 

$6.00 

$7.40 

$6.00 

$10.00 

Class  B 

7.20 

9.10 

6.00 

10.00 

Class  C 

8.40 

10.80 

6.00 

10.00 

Ages  18-54      Ages  55-69 
Class  D*  10.20  12.70  6.00  10.00 

(Rates  below  for  use  only  in  prorating  claims)     ' ' 


Class  D 

10.20 

12.70 

Class  E 

12.00 

15.00           .:...... 

Class  F 

21.00 

24.00             ..-..: 

Class  G 

24.00 

27.00                 -.-.- 

Class  H 

30.00 

33.00                 --- 

Class  I 

36.00 

39.00                 

Class  J 

42.00 

45.00                 

Premium  Rates  for  Income  Accident  Policy  Weekly 
Indemnity  $5.00 

Ages  18-69 

Class  A   $4.00     ' 

Class  B  4.80 

Class  C  5.60 

Class  D*  6.80 

(Rates  below  for  use  only  in  proating  claims) 

Class  D   6.80 

Class  E  8.00     : 

Class  F 14.00 

Class  G 16.00     : 

Class  H  20.00 

Class  I   24.00 

Class  J  28.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

Premium  Rates  for  Income  Disability  Policy 
Weekly  Indemnity  $5.00 

Accident  Rates  Sickness  Rates 

Ages  18-69  Ages  18-50  Ages  51-55 

Class  A $4.00  $6.00  $10.00 

Class  B  4.80  6.00  10.00 

Class  C  5.60  6.00  10.00 

Class  D*  6.80  6.00  10.00 

(Rates  below  for  use  only  in  prorating  claims) 

Class  D 6.80  

Class  E  8.00  

Class  F  14.00  

Class  G 16.00  

Class  H   20.00  

Class  I   24.00  

Class  J  28.00  


Premium  Rates  for  Majestic  Accident  Policy 
Principal  Sum  $1000.00.  Weekly  Indemnity  $5.00 

Ages  18-60  Ages  61-69 

Cla^  A  $6.00  $7.40 

Class  B  7.20  9.10 

Class  C  8.40  10.80 

Ages  18-54  Ages  55-69 

Class  D*  10.20  12.70 

(Rates  for  use  only  in  prorating  claims) 

Class  D  10.20  12.70 

Class  E  12.00  15.00 

Class  F  21.00  24.00 

Class  G   24.00  27.00 

Class  H  30.00  33.00 

Class  I  36.00  39.00 

Class  J    42.00  45.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

Premium  Rates  for  Star  Accident  Policy 
Principal  Sum  $1500.00.  Weekly  Indemnity  $5.00 

Ages  18-60  Ages  61-69 

Class  A  $5.00  $7.10 

Class  B  6.00  8.85 

Class  C  7.00  10.60 

Ages  18-54  Ages  55-69 

Class  D*  8.50  12.25 

(Rates  below  for  use  only  in  prorating  claims) 

Class  D  8.50  12.25 

Class  E  10.00  14.50 

Class  F  17.50  22.00 

Class  G  20.00  24.50 

Class  H  25.00  29.50 

Class  I  ^ 30.00  34.50 

Class  J  35.00  39.50 


Premium  Rates  for  Sterling  Life  and  Limb  Policy 
Principal  Sum  $1000.00 

Ages  18-60  Ages  61-69 

Class  A  $3.00  $4.40 

Class  B  3.60  5.50 

Class  C  4.20  6.60 

Ages  18-54  Ages  55-69 

Class  D*  5.10  7.60 

(Rates  below  for  use  only  in  prorating  claims) 

Class  D  5.10  7.60 

Class  E  6.00  9.00 

Class  F  10.50  13.50 

Class  G  12.00  15.00 

Class  H  15.00  18.00 

Class  I    18.00  21.00 

Class  J    21.00  24.00 

Filed 

Effective  Sep  21  1931 
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Defendant's  Exhibit  Xo.  2 — (Continued) 

LOYALTY  GROUP 

COMMERCIAL  CASUALTY  INS.  CO. 

PREMIUM  RATES 

for 
New  Ultimate  Accident  Policy 

New  Ultimate  Disability  Policy 

Income  Accident  Policy 

Income  Disability  Policy 

Majestic  Accident  Policy 

Star  Accident  Policy 

Stering  Life  and  Limb  Policy 

LOYALTY  GROUP 

Filed 

Effective  Aug  1  -  1934 


Premium  Rates  for  New  Ultimate  Accident  Policy 
Principal  Sum  $1000.00    Weekly  Indemnity  $5.00 

Ages  18-60  Ages  61-69 

Class  A  $6.00  $7.40 

Class  B  7.20  9.10 

Class  C  8.40  10.80 

Ages  18-54  Ages  55-59 

Class  D*  10.20  12.70 

(Rates  below  for  use  only  in  prorating  claims) 

Class  D  10.20  12.70 

Class  E  12.00  15.00 

Class  F  21.00  24.00 

Class  G  24.00  27.00 

Class  H 30.00  33.00 

Class  I  36.00  39.00 

Class   J     42.00  45.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

Premium  Rates  for  New  Ultimate  Disability  Policy 
Principal  Sum  $1000.00.    Weekly  Indemnity  $5.00 

Accident  Rates  Sickness  Rates 

Ages  18-60       Ages  61-69       Ages  18-50      Ages  51-55 


Class  A 

$6.00 

$7.40 

$6.00                $10.00 

Class  B 

7.20 

9.10 

6.00                  10.00 

Class  C 

8.40 

10.80 

6.00                  10.00 

Ages  18-54 

Ages  55-69 

Class  D* 

10.20 

12.70 

6.00                  10.00 

(Rates  below  for 

use  only  in 

prorating  claims) 

Class  D 

10.20 

12.70 

Class  E 

12.00 

15.00 

Class  F 

21.00 

24.00 

Class  G 

24.00 

27.00 

Class  H 

30.00 

33.00 

Class  I 

36.00 

39.00 

Class  J 

42.00 

45.00 

Premium  Rates  for  Income  Accident  Policy 
Weekly  Indemnity  $5.00 

Ages  18-69 

Class  A  $4.00 

Class  B  4.80 

Class  C  5.60 

Class  D*  6.80 

(Rates  below  for  use  only  in  prorating  claims) 

Class   D  6.80 

Class   E   8.00 

Class  F  14.00 

Class  G 16.00 

Class  H  20.00 

Class  I  24.00 

Class  J  28.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

Premium  Rates  for  Income  Disability  Policy 
Weekly  Indemnity  $5.00 

Accident  Rates  Sickness  Rates 

Ages  18-69  Ages  18-50  Ages  51-55 


Class  A  

Class  B  

$4.00                    $6.00                    $10.00 

4.80                      6.00                      10.00 

Class  C  

5.60                      6.00                      10.00 

Class  D* 

6.80                      6.00                      10.00 

(Rates 
Class  D  

below  for  use  only  in  prorating  claims) 

6.80                       

Class  E  

8.00                       

Class  P  

14.00                       

Class  G  

16.00                       

Class  H   

Class  I  

Class  J 

20.00                       

24.00                       

28.00                       

Premium  Rates  for  Majestic  Accident  Policy 
Principal  Sum  $1000.00.    Weekly  Indemnity  $5.00 

Ages  18-60  Ages  61-69 

Class  A  $6.00  $7.40 

Class  B  7.20  9.10 

Class  C 8.40  10.80 

Ages  18-54  Ages  55-69 

Class  D*  10.20  12.70 

(Rates  below  for  use  only  in  prorating  claims) 

Class  1)  10.20  12.70 

Class  E  12.00  15.00 

Class  F  21.00  24.00 

Class  r,  24.00  27.00 

Class  II  30.00  33.00 

Class  I  36.00  39.00 

Class  J    42.00  45.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

Premium  Rates  for  Star  Accident  Policy 
Principal  Sum  $1500.00.    Weekly  Indemnity  $5.00 

^  Ages  18-60  Ages  61-69 

Class  A  $5.00  $7.10 

Class  B  6.00  8.85 

Class  C  7.00  10.60 

Ages  18-54  Ages  55-69 

Class  D*  8.50  12.25 

(Rates  below  for  use  only  in  prorating  claims) 

Class  D  8.50  12.25 

Class  E  10.00  14.50 

Class  F  17.50  22.00 

Class  G  20.00  24.50 

Class  H  25.00  29.50 

Class  I  30.00  34.50 

Class  J  35.00  39.50 


Premium  Rates  for  Sterling  Life  and  Limb  Policy 
Principal  Sum  $1000.00 

Ages  18-60  Ages  61-69 

Class  A  $3.00  $4.40 

Class  B  3.60  5.50 

Class  C  4.20  6.60 

Ages  18-54  Ages  55-69 

Class  D*  5.10  7.60 

(Rates  below  for  use  only  in  prorating  claims) 

Class  D  5.10  7.60 

Class  E  6.00  9.00 

Class  F  10.50  13.50 

Class  G  12.00  15.00 

Class  H  15.00  18.00 

Class  I    18.00  21.00 

Class  J    21.00  24.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

PREMIUM  RATES 

for 
Star  Accident  Policy 

Star  Income  Accident  Policy 

Majestic  Accident  Policy 

Sterling  Life  and  Limb  Policy 

Simplex  Accident  Policy 

Simplex  Disability  Policy 

Effective  December  1st,  1934 

The  Rates  contained  herein  are  to  be  used  by  Claim  Offices  as 
a  guide  in  prorating  Accident  Claims 

ACCIDENT  AND  HEALTH  DIVISION 

LOYALTY  GROUP 

COMMERCIAL  CASUALTY  INS.  CO. 


Premium  Rates  for  Star  Accident  Policy 
Principal  Sum  $1000.00    Weekly  Indemnity  $5.00 

Male  Risks  Female  Risks 
Ages  18-59           Ages  60-69  Ages  18-59 

Class  A  $5.00  $6.40  $6.00 

Class  B  6.00  7.90  7.00 

Class  C  7.00  9.40  8.50 

Ages  18-54  Ages  55-69  Ages  18-54 

Class  D*   8.50  11.00  10.00 

(Rates  below  used  only  in  prorating  claims) 

Class  D  8.50  11.00  10.00 

Class  E  11.00  14.00  13.00 

Class  F  13.50  16.50  15.50 

Class  G  16.00  19.00  18.00 

Class  H 21.00  24.00  23.00 

Class  I  26.00  29.00  28.00 

Class  J  31.00  34.00  33.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

Premium  Rates  for  Star  Income  Accident  Policy 
$5.00  Weekly  Indemnity 

Male  Risks  Female  Risks 

Ages  18-69  Ages  18-59 

Class  A  $3.00  $3.60 

Class  B  3.60  4.20 

Class  C  4.20  5.10 

Class  D*  5.10  6.00 

(Rates  below  used  only  in  prorating  claims) 

Class  D  5.10  6.00 

Class  E  6.60  7.80 

Class  F 8.10  9.60 

Class  G  9.50  11.30 

Class  H  12.35  14.70 

Class  I  15.30  18.25 

Class  J    18.30  21.45 


(269) 


Premium  Rates  for  Majestic  Accident  Policy 

$5000.00  Principal  Sum.    $25.00  Weekly  Indemnity 

$500.00  Medical  Reimbursement 


Ages  18-59 

Class  A  $35.00 

Class  B  42.00 

Class  C  50.00 

Ages  18-54 
Class  D*  60.00 

(Rates  below  used  only  in  prorating  claims) 

Class  D  60.00 

Class  E  77.00 

Class  F  94.50 

Class  G  112.00 

Class  H  147.00 

Class  I    182.00 

Class  J  217.00 


Ages  60 
$42.00 
51.50 
62.00 

Ages  55-69 
72.50 


72.50 
92.00 
109.50 
127.00 
162.00 
197.00 
232.00 
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Defendant's  Exhibit  No.  2 — (Continued) 

Premium  Rates  for  Sterling  Life  &  Limb  Policy 
$5000.00  Principal  Sum.    $500.00  Medical  Reimbursement 

]\Iale  Risks  Female 

Ages  18-59  Ages  60-69  Ages  18-69 

Class  A   $23.50  $30.50  $20.00 

Class  B  27.50  37.00  23.00 

Class  C  32.00  44.00  28.00 

Ages  18-54  Ages  55-69  Ages  18-54 

Class  D*  37.50  50.00  33.75 

(Rates  below  used  only  in  prorating  claim) 

Class  D  37.50      *  50.00  33.75 

Class  E  51.70  66.70  44.00 

Class  F  63.45  78.45  54.00 

Class  G  75.20  90.20  64.00 

Class  H    98.70  113.70  84.00 

Class  I   122.20  137.20  104.00 

Class  J  145.70  160.70  124.00 

Rates  for  Simplex  Accident  Policy  and  Accident  Portion  of 

Simplex  Disability  Policy 

$1000.00  Principal  Sum.    $50.00  ^Monthly  Indemnity 

Ages  18-59  Ages  60-69 

Class  A  $10.50  $12.60 

Class  B  12.60  15.45 

Class  C  14.70  18.30 

Ages  18-54  Ages  55-69 

Class  D*  &  D 17.85  21.60 

Class  E  21.00  25.50 

Class  F   26.25  30.75 

Class  G  31.50  36.00 

Class  H  42.00  46.50 

Class  I    52.50  57.00 

Class  J    63.00  67.50 


Business  women  whose  occupations  take  classes  A  and  B, 
charge  C  class  rate.  All  other  occupations  charge  one  classifia- 
tion  higher  than  men  in  the  same  occupation. 

Age  limits  Female  risks  18-59  inclusive. 

For  maximum  limits  of  Single  Principial  Sum  and/or  Single 
AVeekly  or  Monthly  Indemnity  for  the  various  classifications  re- 
fer to  our  Commercial  Division  Accident  Classification  Manual. 
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Defendant's  Exhibit  No.  2 — ( Continued) 
STAR  HEALTH  POLICY 

For  Selected  Male  Risks  Only  (Age  limits — 18-55  inclusive) 

POLICY  PAYS: 

For  total  disability  from  disease,  beginning  with  the  fifteenth 
day  of  disability,  limit  52  weeks.  House  confinement  not  re- 
quired. 

Hospital  and/or  Graduate  Nurses'  Fees  of  50%  of  weekly 
indemnity  in  addition  to  other  indemnities;  limit  20'  weeks. 
Hospital  and/or  Nurses '  Fees  payable  from  first  day  if-  totally 
disabled  15  days  or  more.  • 

Surgical  operation  fees  according  to  liberal  schedule  in 
Policy.    (Payable  in  addition  to  other  indemnities.) 

Annual  Cost  for  each  $5.00  Weekly  Indemnity  . 

Ages  '  Ages 

18-50  .       '    51-55 

Class  A,  B,  C,  D*  $6.00  '    $9.50 

(Limit  of  Risk  $100.00  Weekly  Indemnity.) 

COMMERCIAL  CASUALTY  INS.  CO. 

Dec.  4  -  1934 
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Defendant's  Exhibit  No.  2 — (Continued) 

SIMPLEX  ACCIDENT  POLICY 
Rates  for  Male  and  Female  Ages  18-59  inc. 


niass 

Principial 

Sum 

(Single) 

Accident  Monthly  Indemnity 

50.00 

60.00 

75.00 

100.00 

125.00     150.00 

Class 
D 

$1,000.00 
2,000.00 
3,000.00 

$17.85 
21.67 

$20.65 
24.48 
28.30 

$24.85 
28.68 
32.50 

$31.87 
35.70 
39.52 

$38.88     $45.90 
42.70      49.72 
46.53      53.55 

Class 
E 

500.00 
1,000.00 
2,000.00 

18.75 
21.00 
25.50 

22.05 
24.30 

28.80 

27.00 
29.25 
33.75 

Class 
F 

500.00 
1,000.00 
1,500.00 

23.43 
26.25 
29.05 

27.55 
30.37 
33.18 

33.75 
36.55 
39.37 

- 

Class 
G 

500.00 

750.00 

1,000.00 

28.12 
29.79 
31.50 

33.75 
34.74 
36.45 

Class 
H 

500.00 

37.50 

Business  Women  charge  one  classification  higher  than  men  in  the 
same  occupation. 

For  Ages  55-64 — In  addition  to  the  above  premiums  add  the  fol- 
lowing premiums  for  each  $1,000.00  Principal  Sum.  Class  D  $3.75, 
E,  F,  G,  H  $4.50. 

For  semiannual  premium  use  51%  of  annual  premium. 

For  quarterly  premium  use  26%  of  annual  premium. 

COMMERCIAL  CASUALTY  INS.  CO. 

Dec.  4  -  1934 
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Defendant's  Exhibit  No.  2 — (Continued) 

RATES  FOR  SIMPLEX  DISABILITY  POLICY 

Ages  18  to  50 


Principal 

Accident  and  Sickness  Monthly  Indemnity 

Class 
Class 

Sum 
(Single) 

50.00 

60.00 

75.00 

100.00 

125.00 

150.00 

$1,000.00 

$21.00 

$24.75 

$30.40 

$39.75 

$49.15 

58.50 

A 

2,000.00 

23.25 

27.00 

32.65 

42.00 

51.40 

60.75 

, 

3,000.00 

29.25 

34.90 

44.25 

53.65 

63.00 

5,000.00 

48.75 

58.15 

67.50 

Class 

1,000.00 

25.20 

29.68 

36.45 

47.70 

58.95 

70.20 

B 

2,000.00 

27.90 

32.38 

39.15 

50.40 

61.65 

72.90 

3,000.00 

35.08 

41.85 

53.10 

64.35 

75.60 

5,000.00 

58.50 

69.75 

81.00 

Class 

1,000.00 

29.40 

34.66 

42.55 

55.65 

68.74 

81.90 

C 

2,000.00 

32.55 

37.81 

45.70 

58.80 

71.89 

85.05 

3,000.00 

40.96 

48.85 

61.95 

75.04 

88.20 

4,000.00 

65.10 

78.19 

91.35 

5,000.00 

68.25 

81.34 

94.50 

Class  500.00      64.20 

H 


Class 

1,000.00 

35.72 

42.05 

51.95 

67.57 

83.50 

99.47 

1        D* 

andD 

2,000.00 

39.55 

45.88 

55.78 

71.40 

87.33 

103.30 

3,000.00 

49.71 

59.61 

75.23 

91.16 

107.13 

Class 

500.00 

39.75 

47.25 

58.74 

E 

1,000.00 

42.00 

49.50 

60.99 

2,000.00 

46.50 

54.00 

65.49 

Class 

500.00 

49.69 

59.09 

73.11 

F 

1,000.00 

52.51 

61.91 

75.93 

1,500.00 

55.32 

64.72 

78.74 

Class 

500.00 

62.02 

71.01 

G 

750.00 

63.71 

72.70 

1,000.00 

65.40 

74.39 

Business  women  whose  occupations  take  classes  A  and  B,  charge 
class  C  rate. 
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Defendant's  Exhibit  No.  2 — (Continued) 

All  other  occupations  charge  one  classification  higher  than 
men  in  the  same  occupation. 

For  ages  51  to  59  inclusive  premium  increases  50%. 

For  ages  55-59 — In  addition  to  the  above  premiums  add  the 
following  premiums  for  each  $1,000.00  Principial  Sum.  Class 
D*  and  D  $3.75,  E,  F,  G,  H  $4.50. 

For  semi-annual  premium  use  51%  of  annual  premium. 

For  quarterly  premium  use  26%  of  annual  premium. 

COMMERCIAL  CASAULTY  INS.  CO. 

Dec.  4  -  1934 

[Endorsed] :   Filed  August  24,  1945. 


[Title  of  Court  and  Cause.] 

DEFENDANT'S    PROPOSED    FINDINGS    OF 
FACT  AND  CONCLUSIONS  OF  LAW 

This  cause  came  on  regularly  for  trial  on  the  15th 
day  of  June,  1945,  before  the  Honorable  L.  B.  Schwel- 
lenbach.  Judge  of  the  above  entitled  Court,  sitting 
without  a  jury;  the  plaintiff,  Leslie  O.  Fowles,  ap- 
pearing in  person  and  by  his  attorneys,  C.  W.  Hal- 
verson  and  June  Fowles,  and  the  defendant,  Com- 
mercial Casualty  Insurance  Company,  a  New  Jer- 
sey Corporation,  appearing  by  its  attorneys,  Ryan, 
Askren  &  Mathewson,  and  William  J.  Madden  of 
counsel,  and  the  Court  having  heard  the  evidence 
submitted  and  the  arguments  of  counsel  and  being 
fully  advised  in  the  premises,  makes  the  following 


Leslie  0.  Fowles  151 

FINDINGS  OF  FACT: 

1. 

This  action  was  brought  under  the  provisions  of 
the  Federal  Declaratory  Judgment  Act,  as  amended. 
(Sec.  274  of  the  Judicial  Code;  28  USCA  Sec.  400). 

2. 

Plaintiff  is  a  citizen  and  resident  of  the  State  of 
Washington. 

3. 

The  defendant  is  a  corporation,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  New  Jersey  for  the  purpose  of,  among  other 
things,  engaging  in  a  general  life,  health  and  acci- 
dent insurance  business,  and  is  duly  admitted  and 
licensed  to  transact  such  business  in  the  State  of 
Washington. 

4. 

There  is  a  diversity  of  citizenship  between  the 
plaintiff  and  the  defendant. 

5. 

That  the  parties  hereto  stipulated  in  Open  Coui't 
to  the  waiving  of  a  jury. 

6. 
That  heretofore  and  on  or  about  the  4th  day  of 
May,  1937,  in  consideration  of  the  payment  in  ad- 
vance of  a  semi-annual  [132]  premium  of  $10.20  by 
the  plaintiff  to  the  defendant  herein,  said  defendant. 
Commercial  Casualty  Insurance  Company,  a  New 
Jersey  Corporation,  through  its  officers  and  agents 
thereunto  duly  authorized,  duly  issued,  executed  and 
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delivered  to  the  plaintiff  herein,  Leslie  O.  Fowles, 
its  life  and  accident  policy,  to  wit:  Star  Accident 
Policy  No.  14H,  being  foim  Cas.  A.  &  H.  No.  5643, 
which  said  policy  was  introduced  in  evidence  in  the 
above  entitled  case  and  is  marked  Plaintiff's  Ex- 
hibit   ,  and  said  policy  is  hereby  referred  to 

and  by  reference  made  a  part  hereof  as  though  fully 
set  forth  herein.  That  all  premiums  due  on  said 
policy  from  the  plaintiff  to  the  defendant  have  been 
duly  and  timely  paid.  That  said  insurance  policy 
has  been  at  all  times  herein  mentioned  in  full  force 
and  effect. 

7. 
That  said  policy  of  insurance  provided,  among 
other  things,  that  defendant  insured  plaintiff  against 
loss  of  time  resulting  from  accidental  bodily  injury, 
from  the  date  of  any  accident  causing  continuous 
total  disability  which  should  prevent  plaintiff  from 
performing  any  and  every  duty  pertaining  to  his  oc- 
cupation, to  the  extent  of  $25.00  per  week  for  such 
loss  of  time  for  the  period  of  such  disability.  The 
provision  in  said  policy  pertaining  to  total  disa- 
bility is  as  follows: 

^^  Schedule  II.  Total  Loss  of  Time.  Or,  if  such 
injury  shall  not  result  in  any  of  the  losses  mentioned 
in  Schedule  I,  but  shall  within  two  weeks  from  the 
date  of  accident  caus^  continuous  total  disability, 
and  prevent  the  insured  from  performing  any  and 
every  duty  pertaining  to  his  occupation,  the  Com- 
])any  will  pay  him  the  weekly  Accident  indenmitv 
above  specified,  for  the  period  of  such  disabilitv.'' 
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8. 

That  the  policy  further  contained  the  following 
provision  relative  to  hospitalization  benefits. 

''Schedule  VIII.  If  the  injury  to  the  insured 
shall  entitle  him  to  weekly  indemnity  under  the  terms 
of  this  policy  and  within  ninety  days  from  the  com- 
mencement of  disability  shall  necessitate  treatment 
and  residence  in  a  hospital,  the  Company  will  pay, 
in  addition  to  the  indemnity  otherwise  provided  for 
a  period  of  not  exceeding  fifteen  consecutive  weeks, 
during  which  time  the  Insured  shall  be  necessarily 
confined  in  the  hospital,  the  amount  [133]  insurance 
except  as  it  may  be  modified  by  the  Company's 
classification  of  risks  and  premium  rates  in  the  event 
that  the  Insured  is  injured  after  having  changed  his 
occupation  to  one  classified  by  the  Company  as  more 
hazardous  than  that  stated  in  the  policy,  or  while  he 
is  doing  any  act  or  thing  pertaining  to  any  occupa- 
tion so  classified,  except  ordinary  duties  about  his 
residence  or  while  engaged  in  recreation,  in  which 
event  the  Company  will  pay  only  such  portion  of  the 
indemnities  provided  in  the  policy  as  the  premium 
paid  would  have  purchased  at  the  rate  but  within  the 
limits  so  fixed  by  the  Company  for  such  more  haz- 
ardous occupation. 

''If  the  law  of  the  state  in  w^hich  the  Insured  re- 
sides at  the  time  this  policy  is  issued  requires  that 
prior  to  its  issue  a  statement  of  the  premium  rates 
and  classification  of  risks  pertaining  to  it  shall  be 
filed  with  the  state  official  having  supervision  of  in- 
surance in  such  state,  then  the  premium  rates  and 
classification  of  risks  mentioned  in  this  policy  shall 
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mean  only  as  have  been  last  filed  by  the  Company  in 
accordance  with  such  law,  but  if  such  filing  is  not 
required  by  such  law  then  they  shall  mean  the  Com- 
pany's premium  rates  and  classification  of  risks  last 
made  effective  by  it  in  such  state  prior  to  the  occur- 
rence of  the  loss  for  which  the  Company  is  liable." 

The  defendant  asserted  that  under  the  above  pro- 
visions said  policy  was  limited  because  of  the  change 
of  occupation  to  one  more  hazardous  and  that  the 
benefits  should  be  reduced  thereby.  Defendant  al- 
leged that  plaintiff  changed  his  occupation  from  that 
of  mail  carrier  (city  on  foot)  classified  as  *^ Class 
B,"  to  that  of  officer  in  the  United  States  Anny, 
classified  as  '^  Class  K/'  and  that  because  of  such 
change  of  occupation  the  defendant  was  obliged  to 
pay  to  the  plaintiff  a  sum  not  in  excess  of  $5.00  per 
week  while  the  plaintiff  was  confined  to  the  Hahne- 
mann Hospital  together  with  a  sum  not  in  excess 
of  5.00  per  week  during  the  period  when  the  plain- 
tiff was  totally  disabled,  up  to  the  time  of  trial. 

The  plaintiff  denied  that  he  had  changed  his  occu- 
pation and  alleged  that  his  military  service  was  tem- 
porary and  that  he  expected  to  return  to  the  postal 
service  when  he  was  released  from  the  Army. 

14. 
That  the  defendant  filed  the  Star  Accident  Policv 
with  the  State  Commissioner  of  Insurance  of  the 

State  of  Washington  on , 

and  properly  filed  its  classification  of  risks  and  pre- 
mium rates  pertaining  to  the  said  [134]  for  hos- 
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pital  expense  but  not  exceeding  per  week  the  amount 
payable  hereunder  as  single  weekly  indemnity. '^ 

9. 

That  at  the  time  of  making  application  for  said 
policy  of  insurance,  plaintiff's  occupation  was  that 
of  mail  carrier  in  the  postal  service  of  the  United 
States  in  the  City  of  Olympia,  Washington,  that  at 
the  said  time,  plaintiff  was,  and  had  been  for  a  num- 
ber of  years,  a  member  of  the  Washington  National 
Guard;  that  the  Washington  National  Guard  was 
mobilized  in  1941,  and  later  made  a  part  of  the  army 
of  the  United  States. 

10. 
That  on  or  about  the  14th  day  of  April,  1943,  at  or 
about  the  hour  of  7:30  o'clock  A.  M.  plaintiff,  whil-e 
operating  a  motor  vehicle  in  Philadelphia,  Penn- 
sylvania, solely  for  recreation  and  not  pertaining  to 
any  occupation,  nor  in  the  performance  of  any  occu- 
pational duties,  was  injured  in  an  accidental  colli- 
sion between  said  motor  vehicle  and  a  trolley  car. 

11. 

Plaintiff  duly  notified  defendant  of  said  accident 
and  of  the  fact  that  he  was  disabled  and  confined  to 
a  hospital  and  under  medical  care. 

12. 

It  was  stipulated  by  and  between  the  plaintiff  and 
the  defendant  at  the  time  of  the  trial,  that  due  to 
plaintiff's  injury  in  said  accident,  that  the  plaintiff 
had  been   continuously   and  totally   disabled   from 
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April  14,  1943,  the  date  of  the  accident,  to  June  15, 
1945,  the  date  of  the  trial.  The  court  further  finds 
that  the  plaintiff  was  confined  for  four  and  one-half 
weeks  in  the  Hahnemann  Hospital,  a  civilian  hos- 
pital in  Philadelphia,  Pennsylvania. 

13. 

Section  I  of  the  ''Standard  Provisions"  of  said 
policy  of  insurance  reads  as  follows : 

''This  policy  includes  the  endorsements  and  at- 
tached papers,  if  any,  and  contains  the  entire  con- 
tract of  [135]  policy  with  the  Commissioner  of  In- 
surance of  the  State  of  Washington. 

15. 
That  the  defendant  has  tendered  to  the  plaintiff 
the  amount  which  it  alleges  is  due  under  the  t^rms 
of  the  policy  but  that  such  tender  has  been  refused. 
That  there  is  due  and  owing  under  said  policy  the 
sum  of  $25.00  per  week,  commencing  with  the  21st 
day  of  April,  1943,  and  25.00  for  each  week  thereafter, 
up  to  June  15,  1945,  together  with  interest.  That 
there  is  due  the  sum  of  $25.00  per  week  for  the  four 
and  one-half  weeks  that  the  plaintiff  was  in  the 
Hahnemann  Hospital. 

Prom  the  foregoing  Findings  of  Pact,  the  court 
makes  the  following 

CONCLUSION  OP  LAW 

1. 
That  the  defetidatit  is  indebted  to  and  required  to 
])ay  to  tlie  plaintiff  the  sum  of  $25.00  per  week  from 
A])ril  21,  1943,  to  June  15,  1945. 
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2. 

That  the  defendant  is  indebted  and  required  to 
pay  to  the  plaintiff  the  sum  of  $25.00  per  week  for 
the  four  and  one-half  weeks  the  plaintiff  was  in  the 
Hahnemann  Hospital. 

Done  in  Open  Court  this day  of  June, 

1945. 


United  States  Judge. 

Presented  &  Refused— June  22,  1945. 

L.  B.  SCHWELLENBACH, 
Judge. 

Copy  received  6/22/45. 

JUNE  FOWLES, 

C.  W.  HALVERSON, 

Atty.  for  Pltf . 

[Endorsed] :     Filed  Jun.  22,  1945.  [136] 


[Title  of  Court  and  Cause.] 

PROPOSED  JUDGMENT 

This  cause  coming  on  regularly  for  trial,  June  15, 
1945,  before  the  Honorable  L.  B.  Schwellenbach, 
Judge  of  the  above  entitled  Court,  sitting  without  a 
jury;  the  plaintiff,  Leslie  O.  Fowles,  appearing  in 
person  and  by  his  attorneys,  C.  W.  Halverson  and 
June  Fowles,  and  the  defendant,  the  Commercial 
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Casualty  Insurance  Company,  a  New  Jersey  Cor- 
poration, a])pearing  by  its  Attorneys,  Ryan,  Askren 
&  Mathewson,  and  the  Court  having  heretofore  made 
and  entered  its  Findings  of  Fact  and  Conclusions  of 
Law  herein,  and  being  fully  advised  in  the  premises, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that 
the  plaintiff  have  judgment  against  the  defendant  in 
the  sum  of  $25.00  per  week  for  each  w^eek  commenc- 
ing April  21,  1943,  to  June  15,  1945. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  plaintiff  have  judgment  against  the  defend- 
ant in  the  sum  of  $112.50  for  hospital  expenses 
while  confined  in  Hahnemann  Hospital,  Philadel- 
phia, Pennsylvania. 

Done  in  Open  Court  this day  of  June, 

1945. 


Presented  by 

RYAN,  ASKREN  & 
MATHEWSON, 

Coi)y  received  6/22/45. 

JUNE  FOWLES, 
C.  W.  HALYERSON. 

Refused  June  22,  1945. 

L.  B.  SCHWELLENBACH, 
United  States  Judge. 

[Endorsed]:     Filed  Jun.  22,  1945.  [137] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  Cause  came  on  regularly  for  trial  on  the  15th 
day  of  June,  1945,  before  Honorable  L.  B.  Schwellen- 
bach,  Judge  of  the  above-entitled  Court,  sitting  with- 
out a  jury;  the  plaintiff,  Leslie  O.  Fowles,  appearing 
in  person  and  by  his  attorneys,  C.  W.  Halverson  and 
June  Fowles,  and  the  defendant,  Commercial  Cas- 
ualty Insurance  Company,  a  New  Jersey  Corpora- 
tion, appearing  by  its  attorneys,  Ryan,  Askren  & 
Mathewson,  and  William  J.  Madden  of  counsel,  and 
the  Court  having  heard  the  evidence  submitted  and 
the  arguments  of  counsel  and  being  fully  advised  in 
the  premises,  makes  the  following 

FINDINGS  OF  FACT : 

1. 

This  action  was  brought  under  the  provisions  of 
the  Federal  Declaratory  Judgment  Act,  as  amended. 
(Sec.  274  of  the  Judicial  Code;  28  USCA  Sec.  400.) 

2. 

Plaintiff  is  a  citizen  and  resident  of  the  State  of 
Washington. 

3. 

The  defendant  is  a  corporation,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  New  Jersey  for  the  purpose  of,  among  other 
things,  engaging  in  a  general  [138]  life,  health  and 
accident  insurance  business,  and  is  duly  admitted  and 
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licensed  to  transact  such  business  in  the  State  of 

Wasliington. 

4. 
There  is  a  diversity  of  citizenship  between  the 
plaintiff  and  the  defendant.  The  value  of  the  plain- 
tiff's rights  in  controversy  exceeds  the  sum  of 
$3,000.00,  exclusive  of  interest  and  costs,  as  w^ll  more 
fully  hereinafter  appear. 

5. 

That  the  parties  hereto  stipulated  in  Open  Court 
to  the  waiving  of  a  jury. 

6. 

That  heretofore  and  on  or  about  the  4th  day  of 
May,  1937,  in  consideration  of  the  payment  in  ad- 
vance of  a  semi-annual  i)remium  of  $10.20  by  the 
plaintiff  to  the  defendant  herein,  said  defendant. 
Commercial  Casualty  Insurance  Company,  a  New 
Jersey  Corporation,  through  its  officers  and  agents 
thereunto  duly  authorized,  duly  issued,  executed  and 
delivered  to  the  plaintiff  herein,  Leslie  O.  Fowles, 
its  life  and  accident  policy,  towit:  Star  Accident 
Policy  No.  14H,  being  form  Cas.  A.  &  H.  No.  5643, 
which  said  policy  was  introduced  in  evidence  in  the 
above  entitled  case  and  is  marked  Plaintiff's  Ex- 
hibit A,  and  said  i)olicy  is  hereby  referred  to  and 
by  reference  made  a  part  hereof  as  though  fully  set 
forth  herein.  That  all  premiums  due  on  said  policy 
from  the  ])lnintiff  to  the  defendant  have  been  duly 
and  timely  paid.  That  said  insurance  policy  has  been 
at  all  times  herein  mentioned  in  full  force  and  effect. 
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7. 
That  said  policy  of  insurance  provided,  among 
other  things,  that  defendant  insured  plaintiff  against 
loss  of  time  resulting  from  accidental  bodily  injury, 
from  the  date  of  any  accident  causing  continuous 
total  disability  which  should  [139]  prevent  plaintiff 
from  performing  any  and  every  duty  pertaining  to 
his  occupation,  to  the  extent  of  $25.00  per  week  for 
such  loss  of  time  for  the  period  of  such  disability. 
The  provision  in  said  policy  pertaining  to  total  dis- 
ability is  as  follows: 

^^  Schedule  II.  Total  Loss  of  Time.  Or,  if  such 
injury  shall  not  result  in  any  of  the  losses  mentioned 
in  Schedule  I,  but  shall  within  two  weeks  from  the 
date  of  accident  cause  continuous  total  disability,  and 
prevent  the  insured  from  performing  any  and  every 
duty  pertaining  to  his  occupation,  the  Company  will 
pay  him  the  weekly  Accident  indemnity  above  spe- 
cified, for  the  period  of  such  disability." 

8. 
That  said  policy  of  insurance  provided  further 
that  if  such  injury  entitled  plaintiff  to  such  weekly 
indemnity  under  the  terms  thereof,  and  within  nine- 
ty days  from  the  commencement  of  such  disability 
necessitated  treatment  and  residence  in  a  hospital, 
defendant  would  pay  for  such  treatment  and  resi- 
dence in  a  hospital,  in  addition  to  the  indemnity 
otherwise  provided,  for  a  period  not  exceeding 
fifteen  consecutive  weeks,  the  amount  of  hospital 
expense  to  the  extent  of  $25.00  weekly.  The  hos- 
pitalization indemnity  provision  is  as  follows: 
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'* Schedule  YITI.  If  such  injury  to  the  insured 
shall  entitle  him  to  weekly  indemnity  under  the 
terms  of  this  policy  and  within  ninety  days  from 
the  commencement  of  disability  shall  necessitate 
treatment  and  residence  in  a  hospital,  the  Company 
will  T)av,  in  addition  to  the  indemnity  otherwise 
provided  for  a  period  of  not  exceeding  fifteen  con- 
secutive weeks,  during  which  time  the  Insured  shall 
be  necessarily  confined  in  the  hospital,  the  amount 
for  hospital  expense  but  not  exceeding  per  week  the 
amount  payable  hereunder  as  single  weekly  i]i- 
demnity." 

9. 

That  at  the  time  of  making  application  for  said 
policy  of  insurance,  ])laintiff's  occupation  was  that 
of  mail  carrier  in  the  postal  service  of  the  United 
States  in  the  City  of  Olympia,  Washington;  that 
at  the  time,  plaintiff  was,  and  [140]  had  been  for  a 
number  of  years,  a  member  of  the  Washington 
National  Guard;  that  the  Washington  National 
Guard  was  mobilized  in  1941,  and  later  made  a  part 
of  the  army  of  the  United  States,  all  of  which  facts 
were  known  to  defendant's  agent,  Bader. 

10. 
Tliat  ou  or  about  the  14th  day  of  April,  1943,  at 
or  about  the  hour  of  7:10  o'clock  A.  M.,  plaintiff, 
while  operating  a  motor  vehicle  in  Philadel])hia, 
Peimsylvania,  solely  for  recreation  and  not  pertain- 
ing to  any  occu])ati()]i,  nor  in  the  performance  of 
auv  ncrupational  duties,  was  injured  in  an  acciden- 
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tal  collision  between  said  motor  vehicle  and  a  trolley 
car. 

11. 
Plaintiff  duly  notified  defendant  of  said  accident, 
of  the  fact  that  he  was  disabled  and  confined  to  a 
hospital  and  under  medical  care. 

12. 

It  was  stipulated  by  and  betw^een  the  plaintiff  and 
defendant  at  the  time  of  trial,  that  due  to  plaintiff's 
injuries  in  said  accident,  that  plaintiff  has  been 
continuously  and  totally  disabled  from  the  date  of 
the  accident,  April  14,  1943,  to  the  present  time; 
that  said  stipulation  was  entered  into  with  the  un- 
derstanding that  it  was  not  to  limit  and  restrict 
plaintiff's  total  disability  to  the  period  of  time  be- 
tween the  date  of  said  accident  and  the  present 
time,  and  said  stipulation  does  not  limit  in  any  way 
the  period  of  such  total  disability  as  to  the  future. 
That  plaintiff  has  been  prevented  by  the  injuries 
incurred  in  said  accident  from  performing  any 
duties  of  his  occupation  or  any  occupation  since 
the  date  of  said  accident,  that  as  a  result  of  said 
accident  and  the  injuries  resulting  therefrom,  plain- 
tiff has  been  confined  in  hospitals  for  a  period  of 
approximately  eighteen  months,  four  and  one-half 
weeks  of  which  time  plaintiff  was  hospitalized  in 
the  Hahnemann  Hospital,  a  civilian  hospital  in 
Philadelphia,   Pennsylvania. 

13. 
That  at  the  time  of  said  accident,  April  14,  1943, 
[141]  plaintiff  had  a  life  expectancy  of  29.62  years, 
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and  tlie  benefits  accrued  and  to  accrue  in  tlie  fu- 
ture, to  plaintiff  from  defendant,  will  exceed  the 
sum  of  $3,000.00  exclusive  of  interests  and  costs. 

14. 

That  an  actual  controversy  and  dispute  existed 
between  the  plaintiff  and  defendant  as  to  the  mean- 
ing and  construction  of  said  policy  of  insurance  and 
the  value  of  ]:)laintiff 's  rights  were  affected  thereby. 

Section  I  of  the  ''Standard  Provisions''  of  said 
jjolicy  of  insurance  reads  as  foUow^s: 

''This  policy  includes  the  endorsements  and  at- 
tached papers,  if  any,  and  contains  the  entire  con- 
tract of  insurance  except  as  it  may  be  modified  by 
the  Company's  classification  of  risks  and  premium 
rates  in  the  event  that  the  Insured  is  injured  after 
having  changed  his  occupation  to  one  classified  by 
the  Company  as  more  hazardous  than  that  stated  in 
the  policy,  or  w^hile  he  is  doing  any  act  or  thing  per- 
taining to  any  occupation  so  classified,  except  ordi- 
nary duties  about  his  residence  or  while  engaged  in 
recreation,  in  which  event  the  Company  will  pay 
only  such  })ortion  of  the  indenmities  provided  in 
the  i)olicy  as  the  premium  paid  would  have  pur- 
chased at  the  rate  but  within  the  limits  so  fixed  by 
the  Company  for  such  more  hazardous  occupation. 

"Tf  the  law  of  the  state  in  wiiich  the  Insured  re- 
sides at  the  time  this  policy  is  issued  requires  that 
prior  to  its  issue  a  statement  of  the  premium  rates 
and  classification  of  risks  pertaining  to  it  shall  be 
filed  with  th(^  state  official  having  supervision  of  in- 
surance ill  such  state,  then  the  premium  rates  and 
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classification  of  risks  mentioned  in  this  policy  shall 
mean  only  as  have  been  last  filed  by  the  Company 
in  accordance  with  such  law,  but  if  such  filing  is 
not  required  by  such  law  then  they  shall  mean  the 
Company's  premium  rates  and  classification  of  risks 
last  made  effective  by  it  in  such  state  prior  to  the 
occurrence  of  the  loss  for  which  the  Company  is 
liable." 

Defendant  asserted  that  under  the  above  provi- 
sion said  policy  was  limited  by  a  change  of  occu- 
pation to  one  more  hazardous  and  the  benefits  would 
be  reduced  to  a  portion  of  the  indemnities  speci- 
fied in  the  policy,  and  alleged  that  the  [142]  plain- 
tiff changed  his  occupation  from  that  of  mail  car- 
rier (city  on  foot — Class  B)  to  that  of  officer  in  the 
United  States  Army,  classified  as  ^^  class  K,"  and 
that  because  of  such  change  of  occupation  defend- 
ant was  only  obligated  to  pay  to  the  plaintiff  on 
account  of  said  accidental  injuries,  a  sum  not  in  ex- 
cess of  $5.00  per  week  while  the  plaintiff  was  con- 
fined to  Hahnemann  Hospital  together  with  sum  not 
in  excess  of  $5.00  per  week  during  the  period  w^hich 
plaintiff  was  totally  disabled  from  the  injury  up  to 
the  limit  specified  in  the  policy. 

The  plaintiff  denied  that  he  had  changed  his  oc- 
cupation, asserting  that  he  was  on  temporary  leave 
from  the  post  office  department  during  military 
service  in  the  army  of  the  United  States,  that  he 
intended  to  return  to  his  employment  in  the  Olym- 
pia  post  office,  and  that  during  nearly  eighteen 
years  employment  in  the  post  office  he  had  contrib- 
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uted  a  percentage  of  his  salary  each  month  toward 
the  purchase  of  a  retirement  annuity,  and  that  he 
did  not  withdraw  the  funds  paid  toward  the  pur- 
chase of  such  annuity  when  he  obtained  leave  of 
absence  from  the  post  office  at  the  time  the  Wash- 
ington National  Guard  was  mobilized.  Plaintiff 
also  maintained  that  he  was  doing  no  act  nor  thing 
pertaining  to  any  occupation  at  the  time  of  his 
accident  but  was  engaged  in  recreation  during  a 
furlough. 

15. 

That  defendant  filed  form  Cas.  A.  &  H.  5643  of 
Star  Accident  Policy  No.  14H  with  the  State  Com- 
missioner of  Insurance  of  the  State  of  Washington 
on  June  3,  1931  but  failed  to  file  its  classification  of 
risks  pertaining  to  said  policy  with  said  commis- 
sioner of  insurance  at  the  time  of  filing  said  form 
or  at  any  time  as  provided  by  the  statutes  and  the 
Law  of  the  State  of  Washington.  The  law  and  stat- 
utes of  the  State  of  [143]  Washington  provide  that 
in  the  event  such  filing  is  not  made  that  the  policy 
shall  be  fully  enforcible  according  to  its  terms  and 
conditions. 

16. 

At  no  time  has  defendant  paid  or  tendered  to 
the  plaintiff  any  sum  or  sums  whatsoever  due  to  the 
plaintiff  under  said  policy,  although  said  plaintiff 
was  and  now  is  continuously  and  totally  disabled 
from  the  date  of  said  accident  due  to  injuries  re- 
ceived therein,  and  unable  to  j^erform  any  work  for 
compensation  or  profit.  That  there  is  due  and  owing 
and  uiii)ai(l  from  the  defendant  to  the  plaintiff  the 
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sum  of  Twenty-five  ($25.00)  dollars  per  week  com- 
mencing on  the  21st  day  of  April,  1943,  and  Twenty- 
five  ($25.00)  dollars  for  each  week  thereafter  until 
the  date  hereof,  together  with  interest  thereon  at  the 
rate  of  six  per  cent  (6%)  per  annum  from  the  due 
date  of  each  weekly  payment  of  $25.00  until  paid; 
and  there  is  due,  owing  and  unpaid  from  the  de- 
fendant to  the  plaintiff  for  hospital  expenses  the 
sum  of  $25.00  per  week  from  April  14,  1943,  to 
May  15,  1943,  together  with  interest  thereon  at  the 
rate  of  6%  per  annum  from  May  15,  1943,  until  the 
date  hereof. 

From  the  foregoing  Findings  of  Fact  the  Court 
makes  the  following 

CONCLUSIONS  OF  LAW 

That  plaintiff*  is  entitled  to  judgment  declaring 
plaintiff's  rights  under  Star  Accident  Policy  No. 
14H,  form  Cas  A.  &  H.  5643,  issued  by  the  defend- 
ant, the  Commercial  Casualty  Insurance  Company, 
a  New  Jersey  Corporation,  to  the  plaintiff  herein, 
and  that  plaintiff  is  entitled  to  judgment  against 
defendant  as  follows: 

1. 

That  no  classification  of  risks  pertaining  to  said 
[144]  policy  has  been  filed  by  the  defendant  with 
the  State  Insurance  Commissioner  of  the  State  of 
Washington  as  provided  by  the  law  and  statutes  of 
the  State  of  Washington,  which  would  in  any  way 
limit  or  reduce  the  indemnity  provided  in  said 
policy,  and  said  policy  is  declared  to  be  in  full 
force  and  effect  in  all  respects. 
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2. 

That  defendant  is  indebted  and  required  to  pay 
to  the  plaintiff  the  amount  of  $25.00  per  week  as 
weekly  indemnity  from  April  21,  1943,  for  the  pe- 
riod of  total  disability  of  the  plaintiff,  together 
with  interest  at  the  rate  of  6%  per  annum  from  the 
due  date  of  each  installment  of  weekly  indemnity 
until  paid. 

3. 

That  defendant  is  indebted  and  required  to  pay 
to  the  plaintiff  the  amount  of  $112.50  as  hospitaliza- 
tion indemnity  for  the  four  and  one-half  weeks  in 
Hahnemann  Hospital,  together  with  interest  thereon 
at  the  rate  of  6%  from  May  15,  1943,  until  paid. 

4. 

That  plaintiff  recover  costs  and  disbursements 
herein  expended  and  incurred. 

Done  in  Open  Court  this  22  day  of  June,  1945. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 
Presented  by: 

JUNE  FOWLES 

C.  W.  HALVERSON 

Attorneys  for  Plaintiff 

[Endorsed] :     Filed  June  22,  1945.  [145] 
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In  the  United  States  District  Court  In  and  For  the 
Eastern  District  of  Washington,  Southern 
Division 

Civil  No.  191 

LESLIE  O.  FOWLES, 

Plaintiff, 

vs. 

COMMERCIAL  CASUALTY  INSURANCE 
COMPANY,  a  New  Jersey  Corporation, 

Defendant. 

JUDGMENT 

This  Cause  coming  on  regularly  for  trial,  June 
15,  1945,  before  the  Honorable  L.  B.  Schwellenbach, 
Judge  of  the  above  entitled  court,  sitting  without  a 
jury;  the  plaintiff,  Leslie  O.  Fowles,  appearing  in 
person  and  by  his  attorneys,  C.  W.  Halverson  and 
June  Fowles,  and  the  defendant,  the  Commercial 
Casualty  Insurance  Company,  a  New  Jersey  cor- 
poration, appearing  by  its  attorneys,  Ryan,  Askren 
&  Mathewson,  and  William  J.  Madden  of  counsel, 
and  the  Court  having  heretofore  made  and  entered 
its  Findings  of  Fact  and  Conclusions  of  Law  herein, 
and  being  fully  advised  in  the  premises. 

It  is  hereby  Ordered,  Adjudged,  Declared  and 
Decreed,  that  the  plaintiff's  rights  under  Star  Ac- 
cident Policy  No.  14H,  form  Cas.  A.  &  H.  5643,  is- 
sued by  defendant  company  to  plaintiff  are  not 
limited  nor  restricted ;  that  no  classification  of  risks 
pertaining  to  said  policy  has  been  filed  by  the  de- 
fendant with  the  State  Insurance  Commissioner  of 
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the  State  of  Washington  as  provided  by  the  law  and 
statutes  of  the  State  of  Washington,  which  wonld 
in  any  way  limit  or  reduce  the  indemnity  provided 
in  said  policy,  and  the  plaintiff  is  entitled  to  full 
benefits  thereunder  as  set  forth  therein,  and  said 
policy  is  [146]  declared  to  be  in  full  force  and  effect 
in  all  respects. 

It  is  hereby  Ordered,  Adjudged,  Declared  and 
Decreed,  that  defendant  is  required  to  pay  to  the 
plaintiff  the  amount  of  $25.00  per  week  as  weekly 
indemnity  from  April  21,  1943,  for  the  period  of 
total  disability  of  the  plaintiff. 

It  is  further  Ordered,  Adjudged,  Declared  and 
Decreed,  that  the  plaintiff  have  and  recover  judg- 
ment against  the  defendant,  the  Commercial  Casu- 
alty Insurance  Company,  a  New  Jersey  Corpora- 
tion in  the  sum  of  $25.00  per  week  for  each  week 
commencing  April  21,  1943,  to  June  15,  1945,  to- 
gether with  interest  on  each  of  said  w^eekly  indem- 
nity payments  of  $25.00  from  the  due  date  thereof 
until  paid. 

It  is  further  Ordered,  Adjudged,  Declared  and 
Decreed  that  defendant  is  indebted  and  required  to 
pay  to  the  plaintiff  the  amount  of  $112.50  as  hos- 
pitalization indemnity  for  the  four  and  one-half 
weeks  in  Hahnemann  Hospital,  and  that  plaintiff 
have  and  recover  judgment  against  the  defendant 
for  said  hospitalization  indemnity  in  the  amount  of 
$112.50  wliile  confined  in  Hahnemann  Hospital, 
Philadc^lpliia,  Pennsylvania,  a  civilian  hospital,  to- 
gether with  interest  thereon  from  the  due  date 
until  paid. 
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It  is  further  Ordered,  Adjudged,  Declared  and 
Decreed  that  plaintiff  recover  costs  and  disburse- 
ments herein  expended  and  incurred. 

Done  in  Open  Court  this  22  day  of  June,  1945. 

L.  B.  SCHWELLENBACH 

United  States  District  Judge 
Presented  by : 

JUNE  FOWLES 

C.  W.  HALVERSON 

Attorneys  for  Plaintiff. 

[Endorsed] :     Piled  June  22,  1945.  [147] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Comes  now  the  defendant  by  its  attorneys,  Ryan, 
Askren  &  Mathewson,  and  respectfully  petitions  the 
Court  to  grant  a  new  trial  on  the  following  grounds : 

1.  Irregularity  in  the  proceedings  of  the  Court 
and  abuse  of  discretion  by  which  the  defendant  was 
prevented  from  having  a  fair  trial. 

2.  Accident  or  surprise  which  ordinary  pru- 
dence could  not  have  guarded  against. 

3.  New^ly  discovered  evidence  material  to  the 
defendant  which  it  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the  trial. 

4.  Insufficiency  of  evidence  to  justify  the  deci- 
sion, in  that  there  was  no  competent  evidence  pro- 
duced at  the  trial  indicating  that  the  classification 
of  hazards  and  premium  rates  had  not  been  prop- 
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erly  filed  with  the  Commissioner  of  Insurance  of 
the  State  of  Washington. 

5.  Error  in  law  occurring  at  the  trial  in  that 
the  court  decided  the  litigation  on  the  authority 
of  the  case  of  [148]  Nordin  vs.  Commercial  Casualty 
Company,  which  case  was  not  first  served  upon 
counsel,  in  violation  of  Rule  9B  of  the  Rules  of  the 
District  Court  of  the  United  States,  Eastern  Dis- 
trict of  Washington,  and  error  in  excluding  testi- 
mony that  the  defendant  had  properly  complied 
with  the  requirements  of  the  statutes  of  the  State 
of  Washington  and  the  State  Commissioner  of  In- 
surance relative  to  filing  of  classification  of  risks 
and  premium  rates. 

6.  Error  in  the  holding  of  the  court  that  the  de- 
fendant had  not  properly  filed  its  classification  of 
risks  because  this  classification  was  not  physically 
attached  to  the  schedule  of  premium  rates  filed  with 
the  Star  Accident  Policy. 

Respectfully  submitted, 

RYAN,  ASKREN,  MATHEWSON 

Attorneys  for  Defendant, 
Commercial  Casualty  Co. 

Copy  received  and  service  accepted  this  22nd 
June,  1945,  of  the  foregoing  motion  for  new  trial. 

JUNE  POWLES 

C.  W.  HALVERSON 
Attys.  for  Pltf . 

[Endorsed]:     Piled  June  22,  1945.  [149] 
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[Title  of  Court  and  Cause.] 
OKDER  DENYING  MOTION  FOR  NEW  TRIAL 

This  matter  came  on  duly  and  regularly  for  bear- 
ing before  tbe  Hon.  L.  B.  Scbwellenbacb,  tbis  22nd 
day  of  June,  1945,  on  the  motion  of  the  defendant 
for  a  new  trial,  the  plaintiff  apjDearing  by  his  at- 
torneys, June  Fowles  and  C.  W.  Halverson,  and  the 
defendant  appearing  by  its  attorneys,  Ryan,  Askren 
and  Mathewson  and  William  J.  Madden,  of  counsel, 
and  it  appearing  to  the  court  that  findings  of  fact 
and  conclusions  of  law  and  judgment  in  the  above 
entitled  cause  have  previously  been  signed  and  en- 
tered, and  the  court  having  previously  ordered 
arguments  upon  said  motion,  and  there  being  no 
objection,  now  therefore. 

It  is  Hereby  Ordered  that  said  defendant's  mo- 
tion for  a  new  trial  be  and  the  same  is  hereby  de- 
nied, to  all  of  which  the  defendant  excepts,  and  its 
exception  is  hereby  allowed. 

Done  in  open  court  this  22nd  day  of  June,  1945. 

L.  B.  SCHWELLENBACH 

Judge. 

Presented  by: 

JUNE  FOWLES 
C.  W.  HALVERSON 

O.  K.  as  to  form: 

WILLIAM  J.  MADDEN 

of  Counsel  for  deft. 

[Endorsed] :     Filed  June  22,  1945.  [150] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  Commercial  Cas- 
ualty Insurance  Company,  the  defendant  above 
named,  hereby  appeals  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  the  final  judg- 
ment entered  in  this  action  on  the  22nd  of  June, 
1945. 

RYAN,  ASKBEN,  MATHEWSON 
Attorneys  for  Appellant,  Commercial  Casualty  In- 
surance Company 

Copy  of  this  notice  mailed  to  C.  W.  Halverson 
and  June  Fowles,  Attorneys  for  Plaintiff,  July  26, 
1945. 

A.  A.  LaFRAMBOISE, 
Clerk 

[Endorsed] :     Filed  July  25,  1945.  [151] 


[Title  of  Court  and  Cause.] 

COST  AND  SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents: 

That  we,  Commercial  Casualty  Insurance  Com- 
pany, as  principal  and  The  Metropolitan  Casualty 
Insurance  Company  of  New  York,  as  sureties,  are 
held  and  Hrmly  bound  unto  Leslie  O.  Fowles  in  the 
full  and  just  sum  of  $4,200.00  to  be  paid  to  the  said 
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Leslie  O.  Fowles  his  attorney,  executors,  adminis- 
trators, or  assigns;  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  ex- 
ecutors, and  administrators,  jointly  and  severally, 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  23  day  of 
July  in  the  year  of  our  Lord  One  Thousand  Nine 
Hundred  and  Forty-five. 

Whereas,  lately  at  a  District  Court  of  the  United 
States  for  the  Eastern  District  of  Washington, 
Southern  Division,  in  a  suit  depending  in  said 
Court,  between  Leslie  O.  Fowles,  Plaintiff,  and  Com- 
mercial Casualty  Insurance  Company,  Defendant, 
a  judgment  was  rendered  against  the  said  Defend- 
ant and  the  said  Defendant  having  filed  in  said 
Court  a  Notice  of  Appeal  to  reverse  the  judgment 
in  the  aforesaid  suit,  being  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  a  session  of  said  Circuit  Court  of  Appeals 
to  be  holden  at  San  Francisco,  in  the  State  of 
California. 

Now,  the  condition  of  the  above  obligation  is 
such.  That  if  the  said  Commercial  Casualty  Insur- 
ance Company  shall  prosecute  its  appeals  to  "effect, 
and  satisfy  the  judgment  in  full,  together  with 
costs,  interest  and  damages  for  delay,  if  for  any 
reason  the  appeal  is  dismissed  or  if  the  judgment 
is  affirmed,  and  to  satisfy  in  full  such  modification 
of  the  judgment  and  such  costs,  interest  and  dam- 
ages as  the  appellate  court  may  adjudge  and  award, 
if  it  fail  to  make  its  plea  good,  then  the  above  obli- 
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gation  to  be  void;  else  to  remain  in  full  force  and 
virtue. 

COMMERCIAL  CASUALTY 

INSURANCE  COMPANY, 

a  New  Jersey  Corporation 

[Seal]        By  ARMAND  KELLER 

Attorney-in-fact.  [152] 

THE  METROPOLITAN  CASU- 
ALTY INSURANCE  COM- 
PANY of  New  York 

[Seal]        By  KEITH  D.  FISK 

Attorney-in-fact. 

Approved  this  30th  day  of  July,  1945. 

LLOYD  L.  BLACK 

LTnited  States  District  Judge. 

[Endorsed] :     Filed  July  30,  1945.  [153] 


[Title  of  Court  and  Cause.] 

APPELLANT'S  DESIGNATION  OF  CON- 
TENTS OF  RECORD  OF  APPEAL 

To  the  Clerk  of  the  United  States  District  Court: 
Comes  now  the  appellant,  by  its  attorneys,  Ryan, 
Askren  &  Mathewson,  and  designates  the  following 
pleadings  which  it  wishes  prepared  for  transmis- 
sion to  the  Circuit  Court  of  A|)peals  in  connection 
witli  Appeal  heretofore  filed  in  this  cause: 
1.     Plaintiff's  Original  Complaint 
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2.  Motion  and  Affidavit  to  Quash  Summons  and 
Service  thereof. 

3.  Plaintiff's  Amended  Complaint. 

4.  Motion   to    Quash   Amended    Complaint   and 
service  thereof. 

5.  Opinion  of  Court  on  Defendant's  Motion  to 
Quash  Amended  Complaint. 

6.  Order  Denying  Defendant's  Motion  to  Dis- 
miss and  Quash. 

7.  Defendant's  Answer. 

8.  Plaintiff's  Reply. 

9.  Reporter's  Transcript  of  Evidence. 

10.  Defendant's    Proposed    Findings    of    Fact, 
Conclusions  of  Law,  and  Judgment. 

11.  Court's  Memorandum  Opinion. 

12.  Findings  of  Fact  and  Conclusions  of  Law. 

13.  Defendant's  Motion  for  New  Trial. 

14.  Order  Denying  Motion  for  New  Trial. 

15.  Judgment. 

16.  Notice  of  Appeal. 

Respectfully  submitted, 

RYAN,  ASKREN,  MATHEWSON 
Attorneys  for  Appellant 

Service  accepted  and  copy  received  of  Appellant's 
Designation  of  Contents  of  Record  on  Appeal. 
Dated  August  18,  1945. 

C.  W.  HALVERSON 

Attorney  for  Respondent 

[Endorsed] :     Filed  Aug.  20,  1945.  [154] 
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[Title  of  Court  and  Cause.] 

APPELLANT'S  AMENDED  DESIGNATION 
OF  CONTENTS  OF  RECORD  OF  APPEAL 

To  the  Clerk  of  the  United  States  District  Court : 

Comes  now  the  appellant,  by  its  attorneys,  Ryan, 
Askren  &  Mathewson,  and  designates  the  following 
additional  exhibits  which  it  wishes  prepared  for 
transmission  to  the  Circuit  Court  of  Appeals  in 
connection  with  Appeal  heretofore  filed  in  this 
cause : 

1.  Plaintitf's  exhibit  D,  the  1929  Manual  of 
Risks. 

2.  Defendant's  Exhibit  1,  the  1932  Manual  of 
Risks. 

3.  Defendant's  Exhibit  2,  documents  contained 
in  envelope. 

4.  This  notice  and  the  appellant's  original  desig- 
nation of  record  for  appeal. 

Respectfully  submitted, 

RYAN,  ASKREN,  MATHEWSON 
Attorneys  for  Appellant 
Copy  received  8/23/45. 

C.  W.  HALVERSON 
Atty.  for  Pltf. 

[Endorsed] :     Filed  Aug.  24,  1945.  [155] 


[I'itle  of  Court  and  Cause.] 

ORDER 
On  the  oral  ai)i)lication  of  William  J.  Madden,  of 
attorneys  for  the  Defendants  for  an  order  directing 
the  Clerk  to  ti'ansmit  Plaintiff's  Exhibit  ^*D"  with 
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the  record  on  appeal  in  said  cause  and  for  an  ex- 
tension of  ten  days  in  which  to  prepare  and  trans- 
mit the  record  on  appeal,  and  June  Fowles  appear- 
ing as  attorney  for  the  plaintiff  and  making  no  ob- 
jection to  said  application, 

It  Is  Hereby  Ordered  that  said  application  be  and 
the  same  is  hereby  granted  and  the  Clerk  of  this 
Court  is  hereby  directed  to  transmit  to  the  United 
States  Circuit  Court  of  Appeals  the  original  ex- 
hibit Plaintiff's  Exhibit  ^^D"  and 

It  Is  Further  Ordered  that  the  time  to  prepare 
and  transmit  the  record  on  appeal  to  the  United 
States  Circuit  Court  of  Appeals  be  and  it  is  hereby 
extended  for  the  period  of  ten  (10)  days. 

Done  in  open  Court  this  30th  day  of  August, 
1945. 

CHARLES  H.  LEAVY 

United  States  District  Judge 
Approved : 

JUNE  FOWLES 

Attorney  for  Plaintiff- 
Appellee 

[Endorsed] :     Filed  Aug.  30,  1945.  [156] 


[Title  of  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America, 
Eastern  District  of  Washington — ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wash- 
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ingtoii,  do  hereby  certify  that  the  foregoing  type- 
Avritten  pages  and  printed  pamx)hlet  (numbered  one 
to  157,  inchisive)  are  full,  true  and  correct  copies 
of  the  record  and  files  in  the  above  entitled  cause 
necessary  to  tlie  hearing  of  the  appeal  thereof  in 
the  United  States  Circuit  Court  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  pursuant  to  the  Notice  of 
Appeal  filed  in  said  cause  by  the  appellant,  and  as 
called  for  by  the  Praecipe  for  Transcript  of  Record 
on  Appeal,  filed  by  appellant  on  July  25,  1945,  as 
the  same  remain  on  file  and  of  record  in  the  office 
of  the  clerk  of  said  court,  and  that  the  same,  to- 
gether with  the  original  of  Plaintiff's  Exhibit  ^^D," 
constitute  the  record  on  said  appeal. 

I  further  certify  that  pursuant  to  order  of  the 
District  Court  I  am  transmitting  herewith  the 
Original  Plaintiff's  Exhibit  ^^D." 

I  further  certify  that  the  fees  of  the  clerk  of 
the  above  entitled  court  for  preparing  and  certify- 
ing said  record  on  appeal  amount  to  the  sum  of 
$36.70,  and  that  said  sum  has  been  paid  in  full  to 
me  by  Ryan,  Askren  &  Mathewson,  counsel  for 
appellant. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Washington, 
at  Si)()kane,  in  said  District,  this  10th  day  of  Sep- 
tember, 1945. 

[Seal]  A.  A.  LaFRAMBOlSE 

Clerk  [157] 
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[Endorsed]:  No.  11139.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Commer- 
cial Casualty  Insurance  Company,  a  New  Jersey 
Corporation,  Appellant,  vs.  Leslie  O.  Fowles,  Ap- 
pellee. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Division. 

Filed  September  13,  1945. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11139 

COMMERCIAL     CASUALTY    INSURANCE 
COMPANY,  a  New  Jersey  corporation. 

Appellant, 

vs. 

LESLIE  O.  FOWLES, 

Appellee. 

STATEMENT  OF  POINTS 

1.  L^nited  States  District  Court  did  not  have 
jurisdiction  of  the  case  or  subject  matter  inasmuch 
as  the  jurisdictional  amount  of  Three  Thousand 
Dollars  ($3,000.00),  exclusive  of  interest  and  costs, 
was  not  involved.  Title  28,  Section  41,  L^.S.C.A., 
sets  forth  the  required  jurisdictional  amount  neces- 
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sarv  for  suits  in  the  District  Court,  and  the  plain- 
tiff's  complaint,  as  well  as  the  evidence,  indicates 
that  this  amount  was  not  involved  in  the  case  at  bar. 

2.  The  plaintiff's  original  complaint  on  its  face 
indicated  that  the  amount  involved  was  less  than 
Three  Thousand  Dollars  ($3,000.00),  and  the  Court 
was  in  error  in  not  holding  that  the  plaintiff  was 
bound  by  the  said  allegations  therein  contained,  and 
was  in  error  in  not  dismissing  the  action. 

3.  The  lower  Court  was  in  error  in  calculating 
speculative  future  damages  of  the  plaintiff,  and, 
using  such  speculative  damages  as  a  basis,  erred 
in  making  a  finding  that  the  amount  in  controversy 
exceeded  the  jurisdictional  minimum. 

4.  There  was  no  evidence  introduced  at  the  trial 
relating  to  the  life  expectancy  of  the  plaintiff,  and 
the  lower  Court  was  in  error  in  making  a  finding  of 
fact  that  the  jjlaintiff  had  a  life  expectancy  of 
29.62  years. 

5.  The  lower  Court  was  in  error  in  granting 
speculative  future  damages  which  had  not  accrued 
at  the  time  of  the  trial  and  w^hich  were  not  certain 
to  accrue  in  the  future. 

6.  That  there  was  a  question  as  to  the  amount 
due  to  the  plaintiff  in  view  of  his  alleged  change 
of  occupation,  Init  there  was  no  question  involved 
calling  for  an  interpretation  of  tlie  policy  or  its 
terms,  and  tlie  lower  Court  was  in  error  in  holding 
as  a  fact  that  there  was  a  dispute  as  to  the  mean- 
ing and  construction  of  tlie  policy. 

7.  That  tlie  requirements  of  Rem.  Rev.  Stat., 
Section  72:]3,  have  been  complied  with  by  the  de- 
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fendant  company,  and  that  the  District  Court  was 
in  error  in  deciding  the  case  in  favor  of  the  plain- 
titr,  on  the  ground  that  the  defendant  had  failed 
to  file  a  proper  classification  of  risks. 

WILLIAM  J.  MADDEN 
Of    Ryan,    Askren    &    Mathewson,    Attorneys    for 
Appellant 

Service  accepted  and  copy  received  this  28th  day 
of  August,  1945. 

C.  W.  HALVERSON 

Attorney  for  Appellee 

[Endorsed] :     Filed  September  1,  1945.    Paul  P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 

Appellant  herewith  designates  the  whole  record 
and  all  of  the  evidence  as  necessary  for  the  consid- 
eration of  the  Statement  of  Points  heretofore  filed 
in  this  cause. 

RYAN,  ASKREN,  MATHEWSO:^^ 
Of    Ryan,    Askren    &    Mathewson,    Attorneys    for 
Appellant 

Copy  served  on  C.  W.  Halverson,  attorney  for 
appellee,  Aug.  27,  1945. 

W.  J.  MADDEN 

of  Counsel  for  Appellant 

[Endorsed] :  Filed  September  4,  1945.  Paul  P. 
O'Brien,  Clerk. 
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Upon  Appeal  from  the  District  Court  of  the 

United  States  for  the  Eastern  District 

OF  Washington,  Southern  Division. 


BRIEF  OF  APPELLANT 


I. 

STATEMENT  OF  THE  CASE 

1.  The  Parties 

The  action  was  brought  in  the  court  below  by 
Leslie  0.  Fowles,  who  will  be  referred  to  as  the  plain- 
tiff or  appellee,  against  the  Commercial  Casualty  In- 
surance Company,  who  will  be  referred  to  as  the  de- 
fendant or  appellant.  The  action  was  brought  under 
the  provisions  of  Section  274d  of  the  Judicial  Code, 
28  U.S.C.A.,  Section  400. 

2.  Statement  of  Facts  and  Issues  of  the  Case 

On  or  about  the  4th  day  of  May,  1937,  the  plain- 


tiff  was  issued  an  accident  insurance  policy  by  the 
defendant  company.  The  said  policy  was  issued  after 
an  application  therefor  had  been  made  to  the  defend- 
ant company  wherein  the  plaintiif  listed  his  occupa- 
tion as  that  of  a  mail  carrier  on  foot  in  the  City  of 
Olympia,  Washington.  The  application  setting  forth 
the  occupation  of  the  plaintiff  was  attached  to  and 
made  a  part  of  the  accident  insurance  policy.  By  the 
terms  of  the  policy  the  defendant  company  was  to 
pay  to  the  plaintiff  the  sum  of  $25.00  per  week  and 
certain  hospital  benefits,  in  the  event  that  the  plain- 
tiff was  accidentally  injured  during  the  life  of  the 
policy.  There  was  a  further  provision  in  the  contract 
of  insurance  covering  a  change  of  occupation  and 
referring  to  the  defendant's  classification  of  risks, 
which  provision  provided  that  in  the  event  of  a  change 
of  occupation,  the  insured  could  recover  only  the 
amount  which  the  premium  paid  would  have  bought 
in  the  more  hazardous  occupation.  The  plaintiff,  at 
the  time  the  policy  was  taken  out,  was  a  member 
of  the  Washington  National  Guard,  though  this  fact 
was  not  called  to  the  attention  of  the  insuring  com- 
pany. On  or  about  the  3rd  of  February,  1941,  the 
plaintiff  was  mobilized  into  the  Army  of  the  United 
States  with  the  rank  of  captain  and  he  subsequently 
became  a  lieutenant  colonel.  On  or  about  the  14th  of 
April,  1943,  the  plaintiff  was  injured  while  driving 
a  motor  vehicle  in  the  City  of  Philadephia  and  he  sub- 
sequently brought  the  present  action  claiming  total 
disability  from  the  time  of  the  said  accident  and 
alleging  that  he  should  be  paid  the  full  indemnity  set 
forth   in  the  policy,  namely,   $25.00  per  week,  plus 
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certain  hospital  bills.  The  plaintiff's  original  complaint 
was  filed  in  court  on  October  11,  1944,  and  merely- 
prayed  that  the  plaintiff  be  given  the  weekly  indem- 
nity set  forth  in  the  policy  plus  his  hospital  and  nurs- 
ing expenses  and  prayed  judgment  in  the  total  sum 
of  $2,100.00.  The  defendant  by  its  attorneys  made 
a  motion  to  quash  the  summons  and  service  thereof 
and  supported  this  motion  by  an  affidavit.  Thereafter 
on  the  16th  day  of  January,  1945,  the  plaintiff  filed 
an  amended  complaint  wherein  he  pleaded  that  there 
was  due  him  the  sum  of  $2,575.00  and  further  alleged 
that  the  future  rights  of  the  plaintiff  had  a  value  in 
excess  of  $3,000.00.  The  defendant  moved  to  quash 
the  amended  complaint  and  service  thereof  on  the 
ground  that  the  jurisdictional  amount  was  not  in- 
volved and  that  this  fact  appeared  on  the  face  of  the 
complaint.  This  motion  was  based  on  the  affidavit 
of  William  J.  Madden.  The  motion,  which  the  court 
considered  as  a  motion  to  dismiss,  was  argued  to  the 
court  and  the  Honorable  L.  B.  Schwellenbach,  Judge 
of  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  overruled  the  de- 
fendant's motion  by  a  memorandum  opinion  dated 
April  2,  1945.  This  memorandum  opinion  is  found  on 
page  39  of  the  Transcript  of  Record.  An  order  over- 
ruling the  Motion  to  Dismiss  was  entered  on  the  11th 
day  of  April,   1945. 

Thereafter  the  defendant  answered  the  complaint 
alleging  that  the  jurisdictional  amount  necessary  for 
a  Federal  Court  action  was  not  involved  and  further 
setting  up  the  defense  that  the  plaintiff  had  changed 
his  occupation  to  one  more  hazardous  than  that  set 


forth  in  his  application,  without  notification  to  the 
defendant  company,  and  alleging  that  by  virtue  of 
such  change  the  plaintiff  was  entitled  to  a  weekly 
indemnity  not  to  exceed  $5.00.  This  for  the  reason 
that  a  mail  carrier  on  foot  is  listed  in  the  company's 
classification  of  risks  as  Class  B,  whereas  a  com- 
missioned officer  in  the  Army  or  Navy  is  listed  as 
Class  K,  and  that  the  highest  policy  that  the  com- 
pany would  write  in  any  event  on  a  person  listed  in 
Class  K  would  be  in  the  principal  sum  of  $500.00 
and  weekly  indemnity  not  to  exceed  $5.00. 

The  case  was  tried  before  the  Honorable  L.  B. 
Schwellenbach  without  a  jury  on  the  15th  of  June, 
1945.  The  defendant  company  admitted  that  the  policy 
in  question  was  in  full  force  and  effect  and  stipulated 
that  the  plaintiff  was  totally  incapacitated  up  to  the 
time  of  the  trial,  but  denied  that  the  incapacity  was 
permanent.  No  question  was  raised  as  to  the  validity 
of  the  policy.  The  court  found  in  favor  of  the  plain- 
tiff for  the  full  amount  claimed  on  the  basis  of  the 
decision  in  the  case  of  Nordin  v.  Commercial  Casualty 
Insurance  Co.^  176  Wash.  59,  holding  that  in  view 
thereof  that  it  was  unnecessary  to  pass  upon  the  ques- 
tion of  alleged  change  of  occupation. 

Thereafter  Findings  of  Fact  and  Conclusions  of 
Law  and  a  Judgment  were  signed  by  the  court,  call- 
ing for  the  payment  of  $112.50  as  hospital  indemnity 
and  for  a  further  payment  of  $25.00  per  week  from 
April  21,  1943,  for  the  period  of  total  disability  to 
the  plaintiff.  Thereafter  a  motion  for  a  new  trial  was 
made  by  the  defendant  and  overruled  by  the  court 
and  notice  of  appeal  was  filed  on  the  25th  of  July, 


1945,  and  all  steps  necessary  to  effect  an  appeal  were 
taken. 

3.  Points  to  Be  Relied  Upon 

In  writing  the  brief  and  correlating  the  law  on  the 
various  points  which  the  appellant  wishes  to  bring 
to  the  attention  of  the  Circuit  Court  of  Appeals,  it 
has  been  found  that  some  of  the  points  set  forth  in 
the  appellant's  statement  of  points  as  contained  in 
the  Transcript  of  Record  on  page  81,  necessarily 
merge  and  are  discussed  in  each  other.  The  appel- 
lant will  therefore  discuss  the  points  to  be  relied 
upon  under  the  following  headings. 

1.  The  jurisdictional  amount  of  $3000.00,  exclu- 
sive of  interest  and  costs  was  not  involved. 

2.  Jurisdiction  depends  on  facts  alleged  when  suit 
is  commenced  and  cannot  be  changed  by  later  amend- 
ments. 

3.  The  lower  court  was  in  error  in  calculating  fu- 
ture speculative  damages  which  had  not  yet  accrued 
and  using  these  speculative  damages  as  a  basis  for 
holding  that  the  required  jurisdictional  amount  was 
involved. 

4.  The  lower  court  was  in  error  in  basing  its  find- 
ings on  the  life  expectancy  of  the  plaintiff. 

5.  Remington's  Revised  Statutes  of  Washington, 
Section  7233,  have  been  complied  with  by  the  defend- 
ant company  and  the  district  court  was  in  error  in 
deciding  the  case  in  favor  of  the  plaintiff,  on  the 
ground  that  the  defendant  had  failed  to  file  proper 
classification  of  risks. 
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II. 
ARGUMENT 

1.  There  Was  Not  $3000.00,  Exclusive  of  Interest  and 
Costs,  in  Controversy  When  Suit  Was  Commenced. 

The  Declaratory  Judgment  Act,  under  which  this 
suit  was  instituted,  does  not  create  any  new  right. 
Under  the  Declaratory  Judgment  Act,  the  necessary 
jurisdictional  amount  of  $3000.00  is  still  required 
and  it  has  been  held  with  uniformity  by  the  courts 
that  before  a  declaratory  judgment  is  issued  there 
must  be  an  actual  controversy  between  the  parties, 
which  is  a  justiciable  one,  involving  more  than 
$3000.00,  exclusive  of  interest  and  costs. 

The  court  in  Mutual  Life  Insurance  Co.  of  New 

York  V,  Temple,  56  F.  Supp.  737,  said  as  follows: 

^^The  Federal  Declaratory  Judgment  Act  is 
not  one  which  adds  to  the  jurisdiction  of  the 
court,  but  is  a  procedural  statute  which  provides 
an  additional  remedy  for  use  in  those  cases  and 
controversies  of  which  the  Federal  courts  already 
have  jurisdiction.  *   *   *''   (page  742) 

As  has  been  pointed  out,  the  only  controversy  in 
the  present  case  was  the  factual  one  of  whether  or 
not  the  plaintiff  had  changed  his  occupation  so  as  to 
diminish  the  weekly  payment  called  for  under  the 
policy.  It  might  be  noted  again  that  not  only  was  there 
not  $3000.00  involved  at  the  commencement  of  the 
suit  but  at  the  time  judgment  was  entered,  several 
months  after  the  commencement  there  was  still  less 
than  $3000.00  involved,  exclusive  of  interest  and  costs. 

One  of  the  early  leading  cases  which  construed 
the  monetary   requirements  for  jurisdiction   in   the 


Federal  Court,  which  case  has  not  been  overruled,  is 
Elgin  v.  Marshall,  106  U.S.  578,  1  S.  Ct.  488,  27  L.  ed. 
249.  That  was  a  suit  upon  coupons  of  a  value  less  than 
was  required  to  confer  jurisdiction,  but  its  decision 
necessarily  involved  the  validity  of  bonds  from  which 
the  coupons  had  been  detached,  the  value  of  which 
bonds  was  sufficient  to  give  jurisdiction.  It  was  dis- 
missed for  want  of  jurisdiction  and  the  case  has  been 
followed  by  the  Supreme  Court  in  many  leading  sub- 
sequent cases. 

Opelika  City  v,  Daniel,  109  U.S.  108,  3  S. 
Ct.  70,  27  L.  ed.  873; 

¥  Gibson  v,  Shufelt,  122  U.S.  27,  7  S.  Ct.  1066, 

30  L.  ed.  1083; 

(Vicksburg,  etc,  R,  R,  Co,  v.  Smith,  135  U.S. 
195,  10  S.  Ct.  728,  34  L.  ed.  95; 
The  Sydney,  139  U.S.  331,  11  S.  Ct.  620,  35 
L.  ed.  177; 

New  England  Mortgage  Co,  v.  Gay,  145  U.S. 
123,  12  S.  Ct.  815,  36  L.  ed.  646  (117, 
118). 

The  court  in  the  case  of  Elgin  v,  Marshall  at  page 
580  says: 

a*  *  *  r^Yie  rule,  it  is  true,  is  an  arbitrary  one, 
as  it  is  based  upon  a  fixed  amount,  representing 
pecuniary  value,  and,  for  that  reason,  excludes 
the  jurisdiction  of  this  court,  in  cases  which 
involve  rights  that,  because  they  are  priceless, 
have  no  measure  in  money.  Lee  v,  Lee,  8  Pet.  44 ; 
Barry  v,  Mercein,  5  How.  103;  Pratt  v,  Fitzhugh, 
1  Black,  271 ;  Sparrow  v.  Strong,  3  Wall.  97.  But, 
as  it  draws  the  boundary  line  of  jurisdiction,  it 
is  to  be  construed  with  strictness  and  rigor.  As 
jurisdiction  cannot  be  conferred  by  consent  of 
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parties,  but  must  be  given  by  the  law,  so  it  ought 
not  to   be   extended    by  doubtful   constructions. 

^'Undoubtedly,  Congress,  in  establishing  a  rule 
for  determining  the  appellate  jurisdiction  of  this 
court,  among  other  reasons  of  convenience  that 
dictated  the  adoption  of  the  money  value  of  the 
matter  in  dispute,  had  in  viev^  that  it  was  precise 
and  definite.  Ordinarily,  it  would  appear  in  the 
pleadings  and  judgment,  where  the  claim  must 
be  stated  and  determined;  but  where  the  recov- 
ery of  specific  property,  real  or  personal,  is 
sought,  affidavits  of  value  were  permitted,  from 
the  beginning,  as  a  suitable  mode  of  ascertaining 
the  fact,  and  bringing  it  upon  the  record.  Wil- 
liamson V,  Kincaidy  4  Dall.  20;  Course  v.  Stead, 
id.  22;  United  States  v.  Brig  Union,  4  Cranch, 
216.  But  the  fact  of  value  in  excess  of  the  limit 
must  affirmatively  appear  in  the  record,  as  thus 
constituted,  as  it  is  essential  to  the  existence 
and  exercise  of  jurisdiction.  This  court  will  not 
proceed  in  any  case,  unless  its  right  and  duty 
to  do  so  are  apparent  upon  the  face  of  this 
record. 

''The  language  of  the  rule  limits,  by  its  own 
force,  the  required  valuation  to  the  matter  in 
dispute,  in  the  particular  action  or  suit  in  which 
the  jurisdiction  is  invoked;  and  it  plainly  ex- 
cludes, by  a  necessary  implication,  any  estimate 
of  value  as  to  any  matter  not  actually  the  sub- 
ject of  that  litigation.  It  would  be,  clearly,  a  vio- 
lation of  the  rule,  to  add  to  the  value  of  the 
matter  determined  any  estimate  in  money,  by 
reason  of  the  probative  force  of  the  judgment 
itself  in  some  subsequent  proceeding.  That  would 
often  depend  upon  contingencies,  and  might  be 
mere  conjecture  and  speculation,  while  the  stat- 
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ute  evidently  contemplated  an  actual  and  present 
value  in  money,  determined  by  a  mere  inspection 
of  the  record.  *  *  *" 

Another  important  United  States  Supreme  Court 
case  reaching  the  same  conclusion  as  the  Elgin  case 
was  that  of  New  England  Mortgage  Co,  v.  Gay,  145 
U.S.  123,  12  S.  Ct.  815,  36  L.  ed.  646,  wherein  there 
was  a  suit  for  the  amount  due  as  interest  on  a  mort- 
gage. The  sum  in  dispute  was  under  the  jurisdictional 
amount  but  there  was  interposed  a  defense  of  usury, 
which  if  sustained,  under  Georgia  law,  would  in- 
validate the  mortgagee's  title  and  raise  the  ques- 
tion as  to  the  validity  of  the  whole  loan,  which  loan 
was  far  in  excess  of  the  amount  necessary  to  confer 
jurisdiction.  The  court  held  that  the  latter  was  a 
collateral  matter  which  did  not  give  jurisdiction  to 
the  court  and  that  the  actual  amount  involved  in 
the  suit  was  controlling. 

The  case  of  Gibson  v.  Shufeld,  122  U.S.  27,  7  S.  Ct. 
1066,  30  L.  ed.  1083,  reviewed  all  the  early  cases  on 
this  subject,  holding  that  the  court's  jurisdiction  was 
determined  by  the  amount  actually  in  controversy. 

Perhaps  the  leading  modern  Circuit  Court  case  in- 
volving the  required  jurisdictional  amount,  and  one 
which  is  closely  akin  to  the  case  here  being  consid- 
ered by  the  court,  is  that  of  Mutiml  Life  Insurance 
Co.  of  New  York  v.  Moyle  (CCA.  4)  116  F.2d  434. 
In  the  Moyle  case,  the  insured  had  a  policy  which  pro- 
vided $20,000.00  in  death  benefits  and  disability  pay- 
ments of  $200.00  per  month.  The  insured  made  a 
claim  for  total  and  permanent  disability  and  the  claim 
was  paid  for  a  number  of  months.  The  policy  also  in- 
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volved  a  waiver  of  the  premium  during  the  period 
of  disability.  The  Insurance  Company  thereafter  re- 
fused to  continue  payment  and  alleged  that  the  insured 
was  no  longer  totally  and  permanently  disabled  with- 
in the  meaning  of  the  policy  and  insisted  that  the  in- 
sured make  payments  to  keep  the  policy  in  force.  The 
insured  contested  these  allegations.  A  declaratory 
judgment  action  was  brought  by  the  Insurance  Com- 
pany in  the  Federal  Court  to  determine  the  rights 
of  the  parties  and  at  the  time  the  action  was  com- 
menced there  was  due  the  insured  under  the  disability 
provision  of  the  policy  less  than  the  jurisdictional 
amount.  It  might  be  noted  that  the  instant  case  and 
the  Moyle  case  are  virtually  identical,  the  only  dif- 
ference being  that  in  the  Moyle  case  the  question  of 
fact  was  as  to  whether  the  disability  continued  to  exit, 
giving  the  insured  the  right  to  collect  the  $200.00  per 
month,  while  in  the  instant  case  the  question  of  fact 
was  as  to  whether  there  had  been  a  change  of  occupa- 
tion, which  would  cut  the  insured's  right  to  collect  \ 
$25.00  per  month  down  to  a  lesser  sum.  It  is  note- 
worthy that  in  the  Moyle  case  the  court  clearly  pointed 
out  the  fact  that  no  controversy  existed  as  to  the 
validity  of  the  policy  nor  as  to  its  meaning.  The  court 
in  its  decision  on  page  435  makes  the  following  state- 
ment: 

^'No  controversy  is  alleged  to  exist  as  to  the 
validity  of  the  policies,  but,  on  the  contrary, 
plaintiff  itself  avers  that  they  are  valid  obliga- 
tions and  are  in  full  force  and  effect.  Nor  is  there 
any  controversy  as  to  the  meaning  of  the  policies. 
They  are  attached  to  the  complaint  and  plainly 
provide  that,  when  it  shall  appear  that  the  in- 
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sured  is  no  longer  totally  disabled,  no  further  dis- 
ability payments  will  be  made  or  premiums 
waived.  The  contention  that  the  jurisdictional 
amount  is  involved  is  based  upon  the  fact  that 
the  life  expectancy  of  the  insured  exceeds  the 
period  of  16  months,  for  which  the  disability  pay- 
ments would  exceed  the  sum  of  $3,000,  and  that 
plaintiff  under  the  laws  of  the  State  of  New  York 
is  required  to  set  up  and  carry,  and  does  set  up 
and  carry,  a  reserve  exceeding  $3,000  against  in- 
sured's claim. 

''We  think  it  clear  that  all  that  is  in  contro- 
versy is  the  right  of  the  insured  to  the  disability 
payments  which  had  accrued  at  the  time  of  suit. 
The  company  is  obligated  to  make  these  payments 
only  so  long  as  the  condition  evidencing  total  and 
permanent  disability  continues;  and,  as  this  con- 
dition, theoretically,  at  least,  may  change  at  any 
time,  it  is  impossible  to  say  that  any  controversy 
exists  as  to  any  disability  payments  except  such 
as  have  accrued.  New  York  Life  Ins,  Co,  v,  Vig- 
las,  297  U.S.  672,  56  S.  Ct.  615,  80  L.  ed.  971; 
New  York  Life  Ins,  Co,  v,  Stoner,  8  Cir.,  92  F. 
2d  845;  United  States  Fidelity  &  Gvxiranty  Co, 
V,  McCarthy,  8  Cir.,  33  F.2d  7,  13,  70  A.L.R. 
1447;  Metropolitan  Life  Ins,  Co,  v,  Hobeika,  D.C., 
23  F.  Supp.  1 ;  Small  v.  New  York  Life  Ins,  Co,, 
D.C.,  18  F.  Supp.  820.  Such  a  case  is  to  be  distin- 
guished from  one  where  the  controversy  relates 
to  the  validity  of  the  policy  and  not  merely  to  li- 
ability for  benefits  accrued;  for,  in  the  latter 
case,  the  amount  involved  is  necessarily  the  face 
of  the  policy  in  addition  to  the  amount  of  such 
benefits.  See  Stephenson  v.  Equitable  Assur,  Soc, 
4  Cir.,  92  F.2d  406;  Bell  v,  Philadelphia  Life 
Ins,  Co,,  4  Cir.,  78  F.2d  322;  Pacific  Mutual 
Life  Ins,  Co,  v,  Parker,  4  Cir.,  71  F.2d  872. 
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^'It  is  well  settled  that,  in  a  suit  by  the  insured 
to  recover  disability  benefits  under  policies  such 
as  we  have  here  the  amount  involved  for  purposes 
of  jurisdiction  is  the  amount  of  the  disability 
benefits  for  which  suit  is  brought.  Equitable  Life 
Assur.  Soc.  V.  Wilson,  9  Cir.,  81  F.2d  657.  And 
this  is  true,  although  the  probative  effect  of  the 
judgment  may  be  to  establish  the  right  of  the 
insured  to  recover  sums  far  in  excess  of  the 
jurisdictional  amount.  Indeed  the  rule  is  applied 
with  respect  to  suits  to  recover  instalments  of 
interest  on  bonds,  where  the  recovery  may  be 
absolutely  determinative  of  the  right  to  recover 
in  future  cases.  New  England  Mortgage  Security 
Co.  V,  Gay,  145  U.S.  123,  12  S.  Ct.  815,  816,  36 
L.  ed.  646.  In  the  case  last  cited  the  court  said : 
'It  is  well  settled  in  this  court  that,  when  our 
jurisdiction  depends  upon  the  amount  in  contro- 
versy, it  is  determined  by  the  amount  involved  in 
the  particular  case,  and  not  by  any  contingent 
loss  either  one  of  the  parties  may  sustain  by  the 
probative  effect  of  the  judgment,  however  certain 
it  may  be  that  such  loss  will  occur  *  *  *'." 

The  substance  of  the  court  holdings  in  the  Moijle 
case  was  that  where  an  action  for  declaratory  relief 
is  brought  and  the  total  amount  of  disability  payments 
due  to  the  insured  when  the  complaint  is  filed  is  less 
than  the  jurisdictional  amount  and  there  is  no  con- 
troversy as  the  validity  of  the  meaning  of  the  policy, 
the  action  is  properly  dismissed,  despite  the  fact  that 
the  insured  had  a  life  expectancy  of  a  period  for 
which  the  disability  payments  would  exceed  the  re- 
quired jurisdictional  sum,  since  the  jurisdictional 
amount  cannot  be  predicated  on  speculation  as  to 
what  may  accrue  to  the  insured  in  the  future. 
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In  Wright  v.  Mutual  Life  Insurance  Co,  of  N,  Y., 
19  F.2d  117,  the  court  said: 

''We  are  of  the  opinion  that  the  trial  court  did 
not  have  jurisdiction  of  the  subject  matter  and 
therefore  erred  in  denying  the  appellant's  motion 
to  remand  the  case  to  the  State  court.  The  mat- 
ter in  controversy'  was  the  amount  for  which  the 
appellant  could  recover  judgment,  that  amount 
which  could  not  exceed  $420.00,  was  much  less 
than  is  required  to  confer  jurisdiction  on  a  Fed- 
eral District  Court.  It  is  true  that  in  the  action 
the  question  was  involved  whether  appellee  was 
liable  for  double  indemnity  on  past  due  install- 
ments and  that  a  decision  on  that  question  would 
work  an  estoppel  as  to  liability  on  future  install- 
ments of  an  aggregate  amount  which  would 
exceed  the  jurisdictional  amount  of  $3000.00.'' 

Cromwell  v.  County  of  Sac,  94  U.S.  351, 
24  L.  ed.  195. 

''But  the  collateral  effect  of  a  judgment  is  not 
the  test  of  jurisdiction,  *  *  *." 

The  court  then  went  on  to  cite  the  case  of  Elgin  v. 
Marshall  and  others  we  have  mentioned  above  herein. 

The  Wright  case  was  sustained  by  the  Supreme 
Court  of  the  United  States  in  Mutual  Life  Insurance 
Co.  of  New  York  v.  Wright,  276  U.S.  602,  48  S.  Ct. 
373,  72  L.  ed.  726. 

Another  case  which  is  pertinent  to  the  set  of  facts 
under  consideration  here  is  Button  v.  Mutual  Life 
Insurance  Co.  of  New  York,  48  F.  Supp.  168.  The 
court  in  that  case  on  page  171  stated: 

"The  matter  in  controversy  involves  only  the 
liability  of  the  insurance  company  to  make  the 
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payments  already  accrued.  No  controversy  exists 
in  this  action  as  to  any  disability  payments  un- 
der the  contract  in  the  future.  The  insurance 
company  may  or  may  not  decline  to  pay  them, 
and  the  facts  occurring  subsequent  to  the  filmg 
of  this  action  may  completely  justify  its  refusal 
to  make  future  monthly  payments  even  though 
the  result  of  this  action  obligates  it  to  pay  those 
already  accrued;  such  subsequently  occurring 
facts  might  lead  the  insurance  company  to  make 
such  payments  in  the  future  irrespective  of  the 
result  of  this  action.  This  action  is  in  no  way 
res  judicata  as  to  its  liability  under  the  policy 
in  the  future.  Although  the  effect  of  the  judg- 
ment in  this  case  may  result  in  the  insured  col- 
lecting from  the  insurance  company  a  total  sum 
far  in  excess  of  the  jurisdictional  amount,  yet 
it  is  well  settled  that  when  federal  jurisdiction 
depends  upon  the  amount  in  controversy,  *it  is 
determined  by  the  amount  involved  in  the  par- 
ticular case,  and  not  by  any  contingent  loss 
either  one  of  the  parties  may  sustain  by  the 
probative  effect  of  the  judgment,  however  cer- 
tain it  may  be  that  such  loss  will  occur.'  New 
England  Mortgage  Security  Co,  v,  Gay^  145  U.S. 
123,  12  S.  Ct.  815,  816,  36  L.  ed.  646.  The  col- 
lateral effect  of  a  judgment  is  not  the  test  of 
jurisdiction.  TroTj  v,  Evans,  supra,  97  U.S.  1,  24 
L.  ed.  941 ;  Town  of  Elgin  v.  Marshall,  supra,  106 
U.S.  578,  1  S.  Ct.  484,  27  L.  ed.  249;  New  Jersey 
Zinc  Co,  V,  Trotter,  108  U.S.  564,  2  S.  Ct.  875, 
27  L.  ed.  828;  City  of  Opelika  City  v.  Daniel,  109 
U.S.  108,  3  S.  Ct.  70,  27  L.  ed.  873;  Bruce  v. 
Manchester  &  K.R.R,,  117  U.S.  514,  6  S.  Ct.  849, 
29  L.  ed.  990." 

The  Ninth  Circuit  Court  of  Appeals  in  the  case  of 
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Equitable  Life  Assurance  Society  of  United  States  v. 

Wilson^  81  F.2d  657,  held  that  in  an  action  to  recover 

$750.00  as  monthly  disability  payments  already  due 

under  a  $2500.00  life  insurance  policy  covering  total 

permanent  disability  the  jurisdictional  amount  could 

not  be  attained  by  adding  the  face  of  the  policy  to 

such  payments,  even  though  the  insurance  company's 

answer  alleged  the  lapse  of  the  policy  for  non-payment 

of  premiums  prior  to  the  disability,   and  therefore 

the  total  value  of  the  policy  in  issue.  The  court  in 

its  decision  said  as  follows: 

^^The  claim  cannot  prevail.  The  Supreme  Court 
has  decided  that,  in  an  action  at  law  in  which 
the  controversy  is  for  a  sum  less  than  the  juris- 
dictional amount,  the  fact  that  the  proof  that  the 
lesser  sum  was  not  then  due  involved  the  in- 
validity of  a  contract  for  a  larger  sum  in  excess 
of  $3000.00  but  not  then  sued  for  does  not  create 
a  controversy  in  excess  of  $3000.00." 

The  court  then  went  on  to  cite  with  approval  many 
of  the  cases  which  have  been  quoted  herein  and  dis- 
tinquished  cases  cited  by  the  trial  court  in  its  memor- 
andum opinion  denying  the  appellant's  motion  to 
dismiss. 

The  foregoing  citations  could  be  multiplied  but 
sufficient  cases  have  been  set  forth  to  indicate  with 
clarity  that  the  law  is  well  settled  to  the  effect  that 
in  an  action  to  recover  disability  benefits  under  a 
policy  such  as  is  here  in  suit,  the  jurisdictional  amount 
must  be  measured  by  the  payment  which  have  already 
accrued,  regardless  of  the  fact  that  the  collateral  ef- 
fect of  the  judgment  may  establish  a  right  in  the  in- 
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sured  to  recover  sums  which  eventually  will  exceed 
the  jurisdictional  amount.  The  Federal  courts  will 
entertain  a  suit  on  such  policies  where  the  jurisdic- 
tional amount  has  not  yet  accrued  only  where  the 
validity  of  the  whole  policy  is  in  issue  and  the  policy 
value  exceeds  the  jurisdictional  amount.  Such  is  the 
import  of  the  only  cases  which  have  been  cited  by  the 
plaintiff  in  the  lower  court  in  defense  of  his  bringing 
the  action  in  a  Federal  rather  than  State  court. 

As  has  been  pointed  out  above,  the  present  case  is 
one  where  the  company,  far  from  denying  the  valid- 
ity of  the  policy,  at  all  times  has  alleged  it  to  be  in 
full  force  and  effect  and  has  offered  to  make  proper 
payments  thereunder  to  the  plaintiff.  In  the  trial  of 
the  case,  the  company  did  not  even  contest  the  total 
disability  of  the  plaintiff  at  the  time  the  action  was 
brought,  but  on  the  contrary  stipulated  that  the  point 
would  not  be  raised.  The  only  point  which  was  liti- 
gated by  the  defendant  was  the  factual  one  of 
whether  or  not  the  plaintiff  had  changed  his  occupa- 
tion without  notification  to  the  company.  By  no  stretch 
of  the  imagination  could  it  be  called  a  denial  of  the 
validity  of  the  policy  or  even  a  fact  which  called  for 
the  construction  of  any  of  the  terms  of  the  policy. 

The  plaintiff  has  not  alleged  or  contended  that  the 
clause  in  the  policy  in  reference  to  change  of  occupa- 
tion and  calling  for  notification  in  case  of  such  change 
was  invalid  and  the  plaintiff  has,  on  the  contrary; 
steadfastly  maintained  that  he  did  not  change  his 
occupation  contrary  to  the  policy  provisions.  It  follows 
therefore  that  this  was  the  only  controverted  fact  in 
the  case.  j 


17 

It  has  already  been  decided  by  several  of  the  Cir- 
cuit courts,  in  cases  cited  above,  that  the  denial  by  the 
company  that  the  policy  holder  had  suffered  disability 
entitling  him  to  collect  did  not  raise  a  question  as  to 
the  validity  of  the  policy,  entitling  the  party  to  bring 
suit  in  the  Federal  Court,  if  the  overdue  payments 
did  not  exceed  jurisdictional  amount.  It  would  seem 
to  follow  equally  clearly  that  merely  raising  the  ques- 
tion as  to  whether  or  not  a  policy  holder  had  changfed 
his  occupation  prior  to  receiving  the  injury  for  which 
redress  is  sought  would  also  in  no  way  be  deemed 
to  be  an  attack  upon  the  validity  of  the  policy.  The 
judge  of  the  lower  court  in  overruling  the  defend- 
ant's motion  to  dismiss  and  sustaining  the  right  of 
the  plaintiff  to  bring  this  action  in  the  Federal  Court 
rested  his  decision  on  the  case  of  American  General 
Insurance  Co.  v.  Boose,  146  F.2d  329. 

It  is  respectfully  submitted  that  the  cited  case  is 
not  in  point.  This  case  was  one  where  there  was  an 
automobile  accident  and  the  insurer  of  the  defendant 
brought  an  action  in  the  Federal  Court  to  have  a  dec- 
laration of  its  non-liability  under  the  policy  made,  in 
a  suit  which  had  been  brought  by  the  appellant  against 
the  appellees.  One  of  the  persons  injured  in  the  auto- 
mobile accident  subsequently  died  and  suit  was 
brought  for  $25,000.00.  The  contention  of  the  litigant 
who  brought  the  declaratory  judgment  action  was 
that,  inasmuch  as  there  was  no  certainty  that  more 
than  $3000.00  would  be  obtained,  that  the  case  should 
therefore  be  dismissed.  Obviously  this  contention  was 
ill  founded  in  that  there  is  no  certainty  in  any  case 
that  the  plaintiff  will  recover  anything  and  if  such 
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were  the  test  no  case  could  ever  be  brought  in  a  Fed- 
eral court. 

It  is  respectfully  submitted,  however,  that  the  Boose 
case  sets  forth  an  entirely  different  set  of  facts  than 
the  instant  one  where  it  appears  from  the  face  of  the 
complaint  that  if  the  plaintiff  recovered  everything  for 
which  he  prays  he  could  not  possibly  obtain  a  judg- 
ment for  the  jurisdictional  amount,  exclusive  of  in- 
terest and  costs. 


2.  Jurisdiction  Depends  on  Facts  Alleged  When  Suit  is 
Commenced  and  Cannot  Be  Changed  By  Later  Amend- 
ments. 

Regardless  of  what  the  rule  may  be  in  other  situa- 
tions, it  has  been  uniformly  held  that  federal  juris- 
diction, as  regards  the  amount  involved,  is  determined 
by  the  facts  before  the  court  when  the  suit  is  com- 
menced and  any  deficiencies  cannot  be  cured  by  later 
amendments.  We  respectfully  refer  the  court  to  the 
following  language  from  the  case  of  Ford,  Bacon  & 
Davis,  Inc.  v.  Volentine,  64  F.2d  800 : 

^'Federal  jurisdiction  depends  on  the  facts  at 
the  time  suit  is  commenced,  and  subsequent 
changes  neither  confer  not  devest  it.  This  is  well 
settled  as  to  diversity  of  citizenship.'' 

Other  cases  reaching  the  same  result  are: 

Mutual  Life  Insurance  Co.  v.  Rose,  294  Fed. 
122; 

Cohn  V.  Cities  Service  Co.,  45  F.2d  687. 

Another  Federal  case  held  that  the  right  to  inter- 
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vene  presupposes  action  duly  brought,  and  if  juris- 
diction is  lacking  at  the  commencement  of  the  suit, 
because  the  amount  involved  is  insufficient,  it  cannot 
be  aided  by  intervention  of  a  creditor  v^ith  a  sufficient 
claim.  Pianta  v.  H.  M.  Reich  Co,,  11  F.2d  888. 

It  has  further  been  determined  that  the  amount  of 
value  of  the  right  in  dispute  cannot  be  augmented 
for  jurisdictional  purposes  by  the  collateral  effect  a 
judgment  in  the  case  will  produce.  Elliott  v.  Empire 
Natural  Gas  Co.,  4  F.2d  493,  Scarborough  v,  Moun- 
tain  States  Telephone  Co,,  45  F.  Supp.  176. 

The  Circuit  Court  of  Appeals  for  the  second  circuit 
in  deciding  the  case  v^hich  came  before  them  in  1930, 
gave  a  succinct  statement  of  the  general  rule  that  the 
question  of  jurisdiction  must  be  determined  from  the 
original  complaint,  in  using  the  following  language: 

''Cohn's  bill  would  not  give  jurisdiction  to  the 
district  court,  and  certainly  alone  would  have 
been  dismissed,  because  the  subject  matter  in 
dispute  was  not  of  the  value  of  $3000.00.  It  is 
true  that  it  contained  general  allegations  to  the 
contrary,  but,  when  a  bill  carries  its  own  con- 
tradiction on  its  face,  that  is  not  conclusive.'' 
(Citing  cases) 

Cohn  V,  Cities  Service  Co,,  45  F.2d  687. 

Even  if  the  objection  that  the  amount  in  controversy 
was  insufficient  to  sustain  the  jurisdiction  of  the  Fed- 
eral Court,  was  not  raised,  it  is  the  duty  of  the  court 
to  dismiss  of  its  own  motion,  if  the  cause  was  not 
within  its  jurisdiction.  Lion  Bonding  Co,  v,  Koratz, 
280  Fed.  532. 
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3.  The  Lower  Court  Was  in  Error  in  Calculating  Future 
Speculative  Damages  Which  Had  Not  Yet  Accrued  and 
Using  These  Speculative  Damages  As  a  Basis  for  Hold- 
ing That  the  Required  Jurisdictional  Amount  Was 
Involved. 

Many  of  the  citations  contained  in  Section  I  of  the 
appellant's  argument  also  are  authority  for  the  con- 
tention of  the  appellant  as  set  forth  under  this  head- 
ing. There  were  in  addition  many  other  Federal  cases 
which  specifically  emphasized  that  in  a  suit  to  recover 
periodic  payments  due  to  the  plaintiff  under  the  terms 
of  an  accident  insurance  policy  that  only  those  pay- 
ments may  be  recovered  which  are  due  at  the  com- 
mencement of  the  action  and  that,  inasmuch  as  the 
situation  may  change  at  any  time  by  the  death  or  re- 
covery of  the  plaintiff  that  the  court  will  not  specu- 
late as  to  the  amount  or  value  of  payments  which 
have  not  yet  accrued. 

Renter  v.  Pacific  Mutual  Life  Insurance  Co,, 
43  P.2d  576; 

Cohh  V.  Pacific  Mutual  Life  Insurance  Co., 
40  P.2d  574; 

Parks  V.  Maryland  Casualty  Co,,  59  F.2d 

736. 

In  the  case  of  Mobley  v.  New  York  Life  Insurance 

Co.,  74  F.2d  588,  the  court  in  holding  that  suit  could 

not  be  maintained  for  unmatured  payments  due  under 

an  accident  or  life  insurance  policy  went  so  far  as 

to  use  the  following  language : 

''Even  its  declaration  of  lapse  and  invitation 
to  reinstatement  were  no  repudiation,  but  in  pur- 
suance of  their  express  provisions.  All  that  hap- 
pened was  that  the  company  misjudged  its  ob- 
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ligations.  Such  an  error  made  in  good  faith 
whether  founded  in  mistake  of  law  or  fact  is 
not  repudiation,  and  does  not  end  a  continuing 
contract,  but  calls  only  for  enforcement  accord- 
ing to  its  terms.  *   *  *'' 

In  this  particular  connection  the  appellant  takes 
the  liberty  of  repeating  again  the  following  language 
from  Mutual  Life  Insurance  Co.  of  New  York  v. 
Moyle,  116  F.2d  434: 

^^We  think  it  clear  that  all  that  is  in  contro- 
versy is  the  right  of  the  insured  to  the  disability 
payments  which  had  accrued  at  the  time  of  suit. 
The  company  is  obligated  to  make  these  pay- 
ments only  so  long  as  the  condition  evidenc- 
ing total  and  permanent  disability  continues; 
and,  as  this  condition,  theoretically  at  least,  may 
change  at  any  time,  it  is  impossible  to  say  that 
any  controversy  exists  as  to  any  disability  pay- 
ments except  such  as  have  accrued.  * 


*  *  *>? 


4.  The  Lower  Court  Was  in  Error  in  Basing  Its  Findings 
On  the  Life  Expectancy  of  the  Plaintiff. 

The  defendant  submits  that  it  is  so  fundamental  as 
not  to  require  citation  that  the  life  expectancy  of  the 
plaintiff  could  not  be  used  as  a  basis  for  computing 
the  damages  or  in  holding  that  the  court  had  juris- 
diction, when  no  evidence  of  the  said  life  expectancy 
was  produced  or  offered  at  the  trial  of  the  case. 

Even  had  there  been  competent  evidence  produced 
as  to  life  expectancy  of  the  plaintiff,  it  is  respectfully 
submitted  that  the  courts  have  frequently  reaffirmed 
the  fact  that  in  suits  on  accident  policies,  such  as  is 
being  considered  in  the  instant  case,  that  the  life 
expectancy  of  the  plaintiff  cannot  be  used  as  a  basis 
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for  calculating  damages  which  have  not  yet  and  may 
never  accrue.  In  the  case  of  Travelers  Insurance  Co. 
V,  Wechsler,  34  F.  Supp.  721,  the  court  set  forth  the 
following  on  page  723 : 

'In  the  absence  of  a  showing  or  effort  to  can- 
cel the  policies  as  in  Aetna  Life  Ins.  Co.  v.  Ha- 
worth,  300  U.S.  227,  57  S.  Ct.  461,  81  L.  ed.  617, 
108  A.L.R.  1000,  or  in  the  absence  of  allegations 
of  lapse  of  policies  by  the  failure  to  pay  premiums 
or  in  the  absence  of  admission  of  total  and  per- 
manent disability,  but  in  denial  thereof,  it  is 
difficult  to  see  how  the  life  expectancy  of  the 
assured,  multiplied  by  the  yearly  disability  bene- 
fits contained  in  the  policy,  or  the  reserve  to  be 
maintained  under  the  policies,  could  either  be 
computed  to  supply  the  requisite  amount  in  con- 
troversy.'* 

In  the  case  of  Mitchell  v.  Mutual  Life  Insurance 

Co.  of  N.  Y.y  31  F.  Supp.  441,  the  following  language 

is  used,  relative  to  the  ability  of  the  plaintiff  to  plead 

future  potential  payments,  not  yet  accrued  in  order 

to  establish  the  jurisdictional  amount,  necessary  for 

the  entertaining  of  the  suit  by  the  Federal  Court. 

'If  the  plaintiff  be  determined  by  trial  to  be 
totally  and  permanently  disabled,  he  will  be  en- 
titled to  money  judgment  for  six  months  at 
$30.00  per  month  or  the  sum  of  $180.00.  We  are 
computing  to  the  date  of  filing  of  suit,  December 
7,  1939,  which  is  the  date  on  which  jurisdiction 
is  to  be  ascertained.  Payments  in  the  future 
during  total  and  permanent  disability  are  not 
to  be  considered  in  establishing  jurisdiction. 
Wright  v.  Mutual  Life  Insurance  Co.^  5  Cir.,  19 
F.2d  117;  Mutual  Life  Insurance  Co.  of  N.  Y.  v. 
Wright,  276  U.S.  602,  48  S.  Ct.  323,  72  L.  ed. 
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726;  Elgin  v.  Marshall,  106  U.S.  578,  1  S.  Ct. 
484,  27  L.  ed.  249 ;  Small  v.  N.  Y,  Life  Insurance 
Co.,  18  F.  Supp.  820.'' 

Other  cases  reaching  the  same  result  and  denying 
the  right  to  add  future  payments,  not  yet  accrued, 
in   order  to  establish   a  jurisdictional   amount  are: 

Parks  V.  Maryland,  59  F.2d  736; 

Mohlei)  V,  N,  Y.  Life  Insurance  Co,,  74  F.2d 
588. 

The  case  of  Mutual  Life  Insurance  Co,  of  N,  Y.  v, 
Moyle  cited  above  further  holds  that  the  life  expect- 
ancy of  the  plaintiff  is  not  an  element  which  can  be 
used  as  a  basis  for  computing  future  speculative  in- 
stallments on  an  accident  policy  such  as  is  here  in 
question  and  using  this  speculative  amount  to  confer 
jurisdiction  on  a  Federal  Court. 

5.  The  Requirements  of  Remington's  Revised  Statutes  of 
Washington,  Section  7233,  Have  Been  Complied  With 
by  the  Defendant  Company  and  the  District  Court 
Was  in  Error  in  Deciding  the  Case  in  Favor  of  the 
Plaintiff,  on  the  Ground  That  the  Defendant  Had 
Failed  to  File  Proper  Classifieation  of  Risks. 

The  lower  court  did  not  pass  upon  the  substantial 
issue  presented  in  the  case,  namely,  as  to  whether  or 
not  the  plaintiff  had  changed  his  occupation,  but  de- 
cided the  case  in  favor  of  the  plaintiff  on  the  ground 
that  the  defendant  had  not  complied  with  Section  7233 
of  Remington's  Revised  Statutes  of  Washington.  This 
section  deals  with  the  requirement  that  insurance 
companies  writing  health  and  accident  policies  file 
with  the  Commissioner  of  Insurance  a  form  of  each 
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policy  that  they  issue  and  a  schedule  of  rates  and  the 
classification  of  risks  affecting  said  policies. 

Most  states  have  a  statute  similar  to  the  one  re- 
ferred to  and  its  obvious  purpose  is  two-fold.  Pri- 
marily, it  is  for  the  purpose  of  calling  to  the  atten- 
tion of  the  Insurance  Commissioner  any  new  policy 
issued  in  the  State  so  that  the  Commissioner  will  have 
the  opportunity  to  pass  upon  it  and,  secondly,  it  is 
for  the  purpose  of  having  information  on  file  with 
the  Commissioner,  whereby  any  interested  person  may 
ascertain  what  his  rights  are  under  any  policy  which 
is  issued  in  the  State.  It  is  not  the  purpose  of  the  stat- 
ute to  encumber  the  records  of  the  Insurance  Commis- 
sioner's office  with  a  duplicate  of  identical  material 
on  each  and  every  occasion  that  an  insurance  com- 
pany makes  a  trivial  change  in  an  existing  policy  or 
issues  a  new  policy  containing  slightly  altered  provi- 
sions. 

The  evidence  indicates  that  the  defendant  company 
wrote  several  accident  policies,  the  principal  differ- 
ence being  that  one  type  of  policy,  such  as  the  one 
here  in  suit,  was  issued  only  to  preferred  risks  or 
to  people  who  were  engaged  in  less  hazardous  occupa- 
tions. The  other  policy  would  be  written  with  sub- 
stantially the  same  provisions  but  with  reduced  in- 
demnities, for  people  whose  occupations  were  con- 
sidered to  be  more  hazardous.  The  premium  rates  and 
the  policy  provisions  would  differ,  but  the  classifica- 
tion of  risks  was  the  same  in  each  case,  in  that  the 
classification  or  risks  was  merely  a  list  of  different  oc- 
cupations, to  each  of  which  was  appended  a  symbol 
or  letter  so  that  the  degree  of  hazard  attached  to  any 
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occupation  could  be  quickly  ascertained  by  referring 
to  the  classification  manual.  Not  only  did  the  defend- 
ant company  have  but  one  classification  of  risks  but 
virtually  all  of  the  companies  writing  this  type  of 
insurance  classified  the  risks  in  the  same  manner. 

The  policy  in  suit  was  issued  to  the  plaintiff  on  the 
4th  day  of  May,  1937.  As  is  indicated  by  the  testi- 
mony of  Lee  I.  Kuelchelahn,  found  on  page  101  of 
the  Transcript  of  Record,  the  original  classification 
of  risks  filed  by  the  defendant  company  was  received 
in  the  insurance  commissioner's  office  on  May  29, 
1929.  The  Star  Accident  Insurance  Policy  was  filed 
on  June  3,  1931,  and  thereafter  the  defendant  com- 
pany filed  a  later  manual  on  October  1,  1932.  The 
later  manual,  which  is  referred  to  in  the  evidence 
as  the  red  manual,  is  defendant's  exhibit  I.  Due  to 
its  bulk,  it  was  not  printed  in  the  Transcript  of  Record 
but  was  attached  thereto.  It  should  be  noted  that  the 
classifications  of  mail  carrier  and  army  officer  are 
not  changed  in  the  red  manual. 

The  so-called  red  manual  filed  in  1932  superseded 
the  prior  manual  and  referred  to  all  of  the  policies 
which  the  company  then  issued  in  the  State  of  Wash- 
ington. 

The  court  in  rendering  its  oral  decision,  a  part  of 
which  is  contained  on  the  bottom  of  page  123  of  the 
Transcript  of  Record,  quoted  Remington's  Revised 
Statutes  of  Washington,  Section  7233,  as  follows: 

''Rem.  Rev.  Stat,  Sec.  7233,  provides  that  no 
accident  insurance  policy  shall  be  issued  or  de- 
livered until  a  copy  of  the  form  thereof  and 
of  the  classification  of  risks  pertaining  thereto 
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have    been    filed    with   the    Insurance  Commis- 
sioner/' 

The  court  in  quoting  this  section  left  out  the  fol- 
lowing language  contained  in  the  statute. 

''If  more  than  one  class  of  risks  is  written/' 

The  evidence  clearly  indicates  that  the  defendant 
company  writes  only  one  class  of  risks  which  classifi- 
cation is  set  forth  in  the  red  manual. 

In  the  case  of  Nordin  v.  Commercial  Casualty  Ins. 
Co.,  176  Wash.  59,  it  appears  that  the  classification 
of  risks  which  had  been  filed  referred  directly  to  one 
policy  form  2H,  which  policy  was  not  in  evidence  in 
the  case,  and,  due  to  its  absence  the  court  was  not  in 
a  position  to  ascertain  whether  there  was  such  a 
similarity  between  the  policy  to  which  the  classifica- 
tion of  risks  applied  and  the  one  in  suit  so  as  to  be 
able  to  determine  whether  the  classification  should  be 
interpreted  to  extend  to  the  later.  In  the  Nordin  case, 
the  court  merely  holds  that  inasmuch  as  the  classifica- 
tion of  risks  applied  to  a  specific  policy,  they  could 
not  assume  that  that  policy  and  one  in  suit  were  the 
same.  In  the  case  now  before  the  court  the  classifi- 
cation of  risks  filed  in  1932  and  referred  to  as  the 
red  manual,  was  the  only  classification  filed  by  the 
company  and  applied  to  all  of  its  underwriting.  In 
addition  thereto  the  company  filed  a  specimen  Star 
Accident  Policy  and  also  filed  the  premium  rates  of 
the  Star  Accident  Policy,  which  rates,  as  filed  with 
the  Commissioner  of  Insurance,  were  introduced  as 
evidence  in  this  case  and  are  set  forth  under  Defend- 
ant's Exhibit  No.  II  on  page  129  of  the  Transcript 
of  Record. 
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If  the  court's  contention  is  to  be  upheld,  the  de- 
fendant would  be  obliged  to  do  the  repititous  act  of 
filing  the  same  manual  a  number  of  times  and  hav- 
ing imprinted  thereon  that  each  manual  applied  to 
different  policies,  despite  the  fact  that  the  manual  of 
risks  in  each  case  would  be  identical.  The  contention 
is,  that  the  company  is  in  error  and  must  forfeit 
its  rights  because  it  filed  only  one  copy  of  its  manual 
whereas  if  it  writes  twenty  different  policies  contain- 
ing immaterial  variations,  it  would  have  preserved  its 
right  by  filing  tVv^enty  copies  of  the  same  classifications 
of  risks. 

It  might  be  held  that  the  requirements  of  the  Nordin 
case  cited  above  or  of  Remington's  Revised  Statutes 
of  Washington,  Section  7233,  have  not  been  complied 
with  if  the  company  had  on  file  several  different 
classifications  of  risks  and  several  different  policies, 
the  classification  of  risks  not  specifically  applying 
to  any  particular  policy.  In  such  case  there  would  be 
a  reasonable  confusion  in  determining  what  classifica- 
tion of  risks  applied  to  what  policy.  In  the  instant 
case,  however,  where  there  is  only  one  classification 
of  risks,  there  can  be  no  doubt  or  confusion  but  that 
it  applies  to  each  policy  filed  by  the  company. 

The  policy  issued  by  the  defendant  under  its  change 
of  occupation  clause  set  forth  on  page  32  of  the 
Transcript  of  Record  contains  the  following  language. 

''If  the  law  of  the  State  in  which  the  Insured 
resides  at  the  time  this  policy  is  issued  requires 
that  prior  to  its  issue  a  statement  of  the  premium 
rates  and  classification  of  risks  pertaining  to  it 
shall  be  filed  with  the  State  official  having  super- 
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vision  of  insurance  in  such  State  then  the  prem- 
ium rates  and  classification  of  risks  mentioned 
in  this  policy  shall  mean  only  such  as  have  been 
last  filed  by  the  Company  in  accordance  with 
such  law,  but  if  such  filing  is  not  required  by 
such  law  then  they  shall  mean  the  company's 
rates  and  classification  of  risks  last  made  effec- 
tive by  it  in  such  State  prior  to  the  occurrence 
of  the  loss  for  which  the  company  is  liable/' 

It  should  be  further  noted  that  the  filing  of  the 
classification  of  risks  and  premium  rates  and  policy 
had  been  made  by  the  defendant  company  to  the 
satisfaction  of  the  insurance  commissioner  of  the 
state. 

CONCLUSION 

Having  in  mind  the  fact  that  the  Declaratory  Judg- 
ment Act  does  not  in  any  way  enlarge  or  change  the 
monetary  jurisdictional  requirements  of  the  Federal 
Courts  and  it  appearing  as  an  undisputed  fact  from 
both  the  pleadings  and  evidence  that  the  only  elements 
which  were  contested  in  this  case  were  those  of 
change  of  occupation  and  duration  of  injury,  it  is  sub- 
mitted that  this  case  falls  under  the  repeatedly  enun- 
ciated rule  that  all  that  can  be  recovered  in  suits  of 
this  character  where  the  policy  is  not  in  issue,  is  the 
amount  due  at  the  time  suit  is  commenced.  The  ap- 
pellant alleges  that  it  is  an  incontrovertible  fact  that 
the  jurisdictional  amount  was  not  involved  and  that 
the  suit  should  have  been  and  should  be  dismissed 
upon  that  ground  and  that  the  life  expectancy  of  the 
plaintiff  or  any  similar  factor  cannot  cure  this  funda- 
mental jurisdictional  defect. 
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It  is  further  submitted  that  the  court  was  in  error 
in  refusing  to  pass  upon  the  fact  of  change  of  plain- 
tiff's occupation  and  in  deciding  the  case  on  the  basis 
of  alleged  violation  of  Section  7233  of  Remington's 
Revised  Statutes  of  Washington. 

In  view  thereof  the  appellant  respectfully  submits 
that  the  judgment  of  the  trial  court  should  be  re- 
versed and  that  the  action  should  be  dismissed. 

Respectfully  submitted, 

William  J.  Madden, 

Ryan,  Askren  &  Mathewson, 

Attorneys  for  Appellant, 
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BRIEF  OF  APPELLEE 


STATEMENT 


The  Appellee,  Leslie  0.  Fowles,  insured  herein,  in- 
stituted this  action  against  the  appellant,  Commercial 
Casualty  Insurance  Company  of  New  Jersey,  insurer 
herein,  in  the  District  Court  under  the  Federal  De- 
claratory Judgment  Act  (Sec.  274,  28  U.  S.  C.  A.  Sec. 
400)  alleging  diversity  of  citizenship,  a  justiciable  con- 


troversy  as  to  the  meaning  and  construction  of  the 
policy  in  question,  total  and  permanent  disability  and 
that  the  value  of  the  rights  he  was  seeking  to  preserve 
and  protect  exceeded  the  jurisdictional  amount. 

Insured  in  this  action  v^as  injured  in  an  automobile 
accident  April  14,  1943,  and  has  been  continuously 
and  totally  disabled  from  that  date.  Due  notice  and 
proof  of  injury  were  given  to  the  insurer  but  no  offer 
of  payment,  either  in  the  amount  demanded  by  insured 
or  the  pro-rated  amount  alleged  to  be  due  by  insurer, 
has  been  made. 

The  insurance  policy  involved  herein  was  issued  to 
the  insured  at  Olympia,  Washington,  by  the  insurer, 
the  Commercial  Casualty  Insurance  Company,  on  or 
about  May  5,  1937,  upon  insured's  application  there- 
for and  in  consideration  of  the  payment  of  the  semi- 
annual premium  of  $10.20.  The  policy  was  a  life  and 
accident  policy  designated  as  Star  Accident  Policy  No. 
14H  5110.  That  said  policy  of  insurance  by  virtue  of  re- 
newals thereof,  remained  in  full  force  and  effect  here- 
in. 

That  said  policy  provided,  among  other  things,  for 
the  principal  sum  of  $1000  payable  upon  accidental 
death ;  $25  per  week  disability  benefit  for  loss  of  time 
resulting  from  accidental  bodily  injury  from  the  date 
of  any  accident  causing  continuous  total  disability 


which  would  prevent  insured  from  performing  each 
and  every  duty  pertaining  to  his  occupation;  $100 
identification  disability;  and  the  further  additional 
benefit  of  $25  per  week  for  fifteen  consecutive  weeks 
if  such  injury,  within  ninety  days,  necessitated  treat- 
ment and  residence  in  a  hospital. 

That  at  the  time  insured  made  application  for  said 
policy  of  insurance,  his  occupation  was  that  of  mail 
carrier  in  the  postal  service  of  the  United  States  in  the 
city  of  Olympia,  Washington;  that  at  said  time,  in- 
sured was,  and  had  been  for  a  number  of  years,  a 
member  of  the  Washington  National  Guard;  that  the 
Washington  National  Guard  was  mobilized  in  1941, 
and  later  made  a  part  of  the  Army  of  the  United 
States,  which  facts  were  known  to  insurer's  agent, 
Bader  (Tr.  93). 

Insured  was  on  leave  or  furlough  at  the  time  of  his 
injury  and  engaged  in  recreation.  Insured  duly  noti- 
fied insurer  of  said  accident  and  submitted  proof  that 
he  was  totally  disabled.  The  insurer  failed  to  pay  the 
benefits  due  under  said  policy  of  insurance  and  eighteen 
months  later,  October  11,  1944,  insured  began  this  ac- 
tion. The  insurer  moved  to  quash  summons  and  serv- 
ice of  the  complaint  and  demurred  thereto  on  the 
ground  that  the  jurisdictional  amount  was  not  in- 
volved. On  the  16th  day  of  January,  1945,  the  insured 


filed  an  amended  complaint,  and  the  insurer  again 
moved  to  quash  and  demurred.  A  hearing  was  had  and 
the  trial  court  treated  the  motion  to  quash  as  a  motion 
to  dismiss,  and  the  demurrer  was  overruled  and  the 
motion  to  dismiss  denied  on  April  11,  1945. 

On  April  26,  1945,  insurer  filed  its  answer  alleging 
the  Federal  court  had  no  jurisdiction  because  the 
amount  in  controversy  did  not  exceed  $3,000,  that 
there  was  no  justiciable  controversy,  and  that  the  in- 
sured had  changed  his  occupation  to  one  more  hazard- 
ous, that  of  officer  in  the  United  States  Army,  which 
was  classified  by  insurer  for  rating  purposes  as  ''Class 
K.''  In  paragraph  III  of  the  affirmative  defense  in 
said  answer,  insurer  sets  forth  that  "Class  K^'  pro- 
vides a  principal  sum  of  $500,  and  a  weekly  indemnity 
not  to  exceed  $5.00  and  that  in  pro-rating  any  claim 
the  limits  referred  to  would  be  strictly  adhered  to.  In- 
surer maintains  in  paragraph  V  that  because  of 
such  purported  change  in  occupation,  that  it  is  obliged 
to  pay  to  the  insured  a  sum  not  in  excess  of  $5.00  per 
week  for  the  period  during  which  insured  was  con- 
fined in  a  civilian  hospital. 

Insurer  in  its  answer  alleged  further  that  on  or 
about  September  15,  1932,  it  filed  its  manual  contain- 
ing the  classification  of  risks  of  various  occupations  for 
insurance  purposes,  with  the  Insurance  Commissioner 


of  the  State  of  Washington,  and  alleged  that  at  all  times 
thereafter  it  was  on  file  with  said  insurance  commis- 
sioner, which  insured  denied. 

The  case  was  tried  without  a  jury  in  the  district 
court  on  June  15,  1945,  before  the  Honorable  L.  B. 
Schwellenbach. 

The  Court  found  in  favor  of  the  insured  upon  the 
basis  of  the  case  of  Nordin  vs.  Commercial  Casual- 
ty Company,  176  Wash.  59,  28  P.  (2d)  259,  upon  the 
ground  that  insurer  had  failed  to  establish  the  fact 
that  it  had  filed  with  the  Insurance  Commissioner  of 
the  State  of  Washington,  a  copy  of  its  classification  of 
risks  pertaining  to  the  policy  in  suit,  the  Star  Accident 
Policy  No.  14H  5110,  Cas.  A.  &  H.  5643  as  required  by 
the  laws  of  the  State  of  Washington,  Rem.  Rev.  Stat. 
Sec.  7233.  The  court  held  that,  in  view  of  such  decision, 
it  was  not  necessary  to  pass  upon  the  question  of  al- 
leged change  of  occupation  or  estoppel. 

Thereafter,  and  on  June  22,  1945,  Findings  of  Fact, 
Conclusions  of  Law  and  Judgment  were  entered  calling 
for  payment  of  $25.00  per  week  with  interest  from 
date  of  accident  until  date  of  trial,  and  the  further 
sum  of  $112.50  as  hospital  indemnity. 

A  motion  for  new  trial  was  made  by  the  insurer  and 
overruled  by  the  court.  Notice  of  appeal  was  filed  on 
the  25th  day  of  July,  1945. 


ARGUMENT 
I.     Judicial  Discretion — Liberal  Construction. 
II.     Controversy. 

III.  Jurisdiction. 

a.  Value  of  rights  to  be  preserved  and  protected. 

b.  Validity,  attempt  to  vitiate  policy. 

c.  Life  expectancy-future  right. 

d.  Cases  cited  by  insurer  relating  to  jurisdic- 
tion. 

e.  Federal  jurisdiction  depends  on  facts  at  the 
time  suit  is  commenced. 

IV.  Question  of  pro-rating. 

ARGUMENT 

I.   Judicial  Discretion  and  Liberal  Construction 

It  has  been  repeatedly  held:  That  a  declaratory 
judgment  proceeding  is  neither  wholly  a  suit  in  equity 
nor  an  action  at  law,  but  sui  generis,  and  should  be 
liberally  construed.  It  may  veer  toward  equity  or  to- 
ward law,  but  the  underlying  principle  of  the  declara- 
tory judgment  is  equity,  and  the  granting  of  it  should 
rest  in  the  sound  discretion  of  the  court,  as  the  remedy 
of  declaratory  relief,  while  created  by  statute,  is  one 
based  largely  on  equitable  consideration.    (Construe- 


tion  and  interpretation  of  written  instruments  are  the 
principal  functions  of  a  declaratory  judgment  and  was 
intended  to  allow  declaration  of  rights  whether  or  not 
other  relief  was  asked.  It  contemplated  not  a  mere  de- 
termination of  questions  which  may  have  arisen  be- 
tween the  parties  but  an  affirmative  declaration  of 
plaintiff ^s  rights.)  That  the  granting  of  declaratory 
relief  under  this  section  should  rest  in  the  court's 
discretion  is  implied  from  the  fact  that  the  act  merely 
gives  the  court  power  to  grant  the  remedy  without 
prescribing  conditions  under  which  it  is  to  be  granted. 


ir 


'While  the  Federal  act  does  not  expressly  pro- 
vide that  the  granting  of  declaratory  relief  shall 
rest  in  the  Court's  discretion,  this  is  clearly  im- 
plied *  *  *  *"  Aetna  Casualty  &  S,  Co.  vs.  Quarles, 
92  F.  (2d)  321,  324. 

142  A.  L.  R.  19. 

"The  exercise  of  discretion  to  assume  or  refuse 
jurisdiction  to  make  a  declaration  is  said  to  de- 
pend upon  whether  the  declaration  will  serve  the 
purpose  of  the  statute  to  clarify  and  settle  the 
legal  relations  in  issue.'' 

In  Lumbermen's  Mut.  Casualty  Co.  vs.  M elver,  27  F. 
Supp.  702,  706,  the  court  held: 

"It  is  well  established  law  that  the  granting  of 
a  declaratory  judgment  lies  considerably  within 
the  discretion  of  the  court,  after  mature  consider- 
ation of  all  the  circumstances  of  the  case." 
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It  was  said  in  Mutual  Life  bis,  Co.  of  New  York  vs. 
Krejciy  123  F.  (2d)  594,  that  the  jurisdiction  granted 
by  Congress  under  the  declaratory  judgment  act  is  not 
to  be  exercised  or  denied  at  any  whim  of  the  trial 
court. 

142  A.  L.  R.  58  states  that  a  declaratory  judgment 
involving  the  determination  of  questions  of  fact  does 
not  preclude  its  application,  since  the  courts  have  the 
power  to  determine  questions  of  fact  when  necessary 
or  incidental  to  the  declarations  of  legal  relations. 

Courts  have  the  power,  in  actions  for  declaratory 
judgments,  to  determine  questions  of  fact  when  that  is 
necessary  or  incidental  to  the  declaration  of  legal  re- 
lations. 

II.   Controversy 

Under  the  provision  of  the  Federal  Declaratory  Judg- 
ment act,  the  Courts  of  the  United  States  shall  have 
power  to  declare  ''rights  and  other  legal  relations  of 
any  interested  party  petitioning.''  Maryland  Cas.  Co. 
vs.  United  Corp.  of  Mass.,  29  F.  Supp.  986. 

In  the  present  action,  the  justiciable  controversy  re- 
lates to  the  meaning  of  the  policy  and  also  as  to  the 
validity  of  the  policy,  but  insurer  denies  that  a  contro- 
versy exists  as  to  the  meaning  and  validity  of  the 
policy.  (Paragraph  XI  of  insurer's  Answer.) 
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The  portions  of  the  policy  in  which  the  meaning  is 
in  controversy  and  a  summary  of  the  controversy  are  as 
follows : 

1. 

Principal  Sum.  It  is  the  position  of  the  insured 
that  the  death  clause  in  an  accident  policy  is  life  insur- 
ance within  the  meaning  of  the  state  statute  providing 
that  life  insurance  shall  be  incontestable  after  a  cer- 
tain period,  but  the  insurer  is  attempting  to  reduce  the 
face  value  of  the  policy. 

2. 

Hospital  Indemnity.  The  trial  court  construed 
the  meaning  of  Schedule  VIII.  The  insured  alleged  he 
was  entitled  to  be  paid  for  the  full  fifteen  weeks  he 
was  confined  in  a  hospital  while  the  insurer  contended 
insured  was  entitled  to  only  the  time  in  a  civilian  hos- 
pital, four  and  one-half  weeks.  Schedule  VIII,  pro- 
viding hospital  expenses  provides : 

"If  such  injury  to  the  Insured  shall  entitle  him 
to  weekly  indemnity  for  total  disability  under  the 
terms  of  this  policy  and  within  ninety  days  from 
the  commencement  of  disability  shall  necessitate 
treatment  and  residence  in  a  hospital,  the  Com- 
pany will  pay,  in  addition  to  the  indemnity  other- 
wise provided  for  a  period  not  exceeding  fifteen 
consecutive  weeks,  during  which  time  the  Insured 
shall  be  necessarily  confined  in  the  hospital,  the 
amount  for  hospital  expense  but  not  exceeding 
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per  week  the  amount  payable  hereunder  as  single 
weekly  indemnity/' 

The  language  providing  for  Graduate  Nurses  fee  is  as 
follows : 

''(Schedule  IX)  If  such  injury  to  the  Insured 
shall  entitle  him  to  weekly  indemnity  for  total 
disability  under  the  terms  of  this  policy  and  with- 
in ninety  days  from  the  date  of  commencement  of 
said  disability,  the  Insured  shall  need  and  receive 
the  care  and  attendance  of  a  nurse  who  is  a 
graduate  of  a  licensed  hospital,  and  provided  no 
claim  is  made  for  hospital  expenses,  the  Company 
will  pay  to  the  Insured  the  amiount  actually  and 
necessarily  expended  by  him  to  secure  such 
nurse's  care  and  attendance,  for  a  period  not  ex- 
ceeding fifteen  consecutive  weeks  but  not  exceed- 
ing per  week  the  amount  payable  hereunder  as 
single  weekly  indemnity.'' 

It  will  be  noted  that  in  the  latter  provision  it  is 
stated  ''the  amount  actually  and  necessarily  expended 
by  him."  This  was  not  the  wording  of  the  hospital  ex- 
pense provision.  If  the  company  had  intended  to  limit 
the  hospitalization  indemnity  to  the  actual  amount  ex- 
pended, it  could  have  so  provided. 

3. 

Change  of  Occupation.  In  view  of  the  numerous 
actions  involving  this  one  clause,  there  can  be  no  doubt 
that  it  is  generally  controversial.  It  reads : 

"This  policy  includes  the  endorsements  and  at- 
tached papers,  if  any,  and  contains  the  entire  con- 
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tract  of  insurance  except  as  it  may  be  modified  by 
the  Company's  classification  of  risks  and  pre- 
mium rates  in  the  event  that  the  Insured  is  in- 
jured after  having  changed  his  occupation  to  one 
classified  by  the  Company  as  more  hazardous 
than  that  stated  in  the  policy,  or  while  he  is  doing 
any  act  or  thing  pertaining  to  any  occupation  so 
classified,  except  ordinary  duties  about  his  resi- 
dence or  while  engaged  in  recreation,  in  which 
event  the  Company  will  pay  only  such  portion  of 
the  indemnities  provided  in  the  policy  as  the  pre- 
mium paid  would  have  purchased  at  the  rate  but 
within  the  limits  so  fixed  by  the  Company  for 
such  more  hazardous  occupation. 

"If  the  law  of  the  State  in  which  the  Insured 
resides  at  the  time  this  policy  is  issued  requires 
that  prior  to  its  issue  a  statement  of  the  premium 
rates  and  classification  of  risks  pertaining  to  it 
shall  be  filed  with  the  State  official  having  super- 
vision of  insurance  in  such  State  then  the  pre- 
mium rates  and  classification  of  risks  mentioned 
in  this  policy  shall  mean  only  such  as  have  been 
last  filed  by  the  Company  in  accordance  with  such 
law,  but  if  such  filing  is  not  required  by  such  law 
then  they  shall  mean  the  Company's  premium 
rates  and  classification  of  risks  last  made  effec- 
tive by  it  in  such  State  prior  to  the  occurrence  of 
the  loss  for  which  the  Company  is  liable/' 

The  insurer  alleges  insured  changed  his  occupation 
when  he  was  mobilized  with  the  National  Guard,  the 
National  Guard  later  being  made  a  part  of  the  Army 
of  the  United  States.  The  insured  contends  that  with- 
in the  meaning  of  said  clause,  he  did  not  change  his 
occupation.  The  facts  are  as  follows : 
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At  the  time  of  the  application  for  the  insurance  poli- 
cy he  was  a  member  of  the  Washington  National 
Guard,  and  he  continued  to  maintain  his  membership 
in  the  Washington  National  Guard  until  February  3, 
1941,  when  the  Washington  National  Guard  was 
mobilized,  at  which  time  he  was  granted  a  leave  of 
absence  from  the  post  office.  At  the  time  of  the  acci- 
dent, he  was  carried  on  the  records  of  the  post  office  as 
an  employee  on  leave,  and  no  one  was  hired  permanent- 
ly in  his  place.  His  seniority  rights  were  protected, 
and  his  name  continued  on  the  retirement  annuity  rec- 
ords, and  the  payments  he  had  made  toward  the  re- 
tirement annuity  were  retained  by  the  post  office.  He 
had  paid  into  the  annuity  fund  for  almost  nineteen 
years  for  retirement,  and  he  had  no  intention  of  for- 
feiting such  future  security.  His  intention  was  to  re- 
turn to  his  work  in  the  post  office  as  soon  as  he  was 
discharged  from  the  army,  and  he  would  now  be  back 
in  his  employment  if  he  were  physically  able  to  carry 
on  work  of  any  kind.  His  rights  to  return  to  his  em- 
ployment and  to  continue  his  occupation  have  of  course 
been  protected  by  veterans'  legislation,  which  guar- 
antees to  him  the  right  to  return  to  his  employment. 
It  was  the  position  of  insured  that  a  change  of  occupa- 
tion requires  a  voluntary  and  intentional  act  whereby 
one  occupation  is  abandoned  and  a  new  occupation 
chosen  and  followed.    Insured  was  mobilized  in  the 
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Army  of  the  United  States  as  distinguished  from  the 
United  States  Army,  the  latter  being  the  regular 
army,  while  the  former  is  temporary  and  for  the  dura- 
tion of  the  war. 

If  the  insurer  were  correct  in  its  assumption  that 
the  insured  changed  his  occupation,  it  would  be  neces- 
sary to  construe  the  meaning  of  the  exception  phrase 
of  said  cause  reading:  "or  while  he  is  doing  any  act 
or  thing  pertaining  to  any  occupation  so  classified, 
except  ordinary  duties  about  his  residence  or  while 
engaged  in  recreations^  (Italics  added.)  There  is  a 
controversy  regarding  the  meaning  of  this  phrase.  As 
construed  by  the  insured,  it  would  except  him  from 
the  change  of  occupation  clause  (if  he  had  changed  his 
occupation  as  insurer  contended)  since  he  was  on  leave 
or  furlough  at  the  time  of  the  accident  and  "that  his 
activities  at  the  time  of  said  injury  had  no  causal  con- 
nection with  his  occupation  or  any  occupation;  and 
that  at  said  time  he  was  engaged  solely  in  recreation 
and  was  operating  a  personally  owned  motor  vehicle 
for  his  own  enjoyment,  an  act  common  to  the  lives  of 
men  without  regard  to  occupation."  (Tr.  15.) 

4. 

Total  and  Permanent  Disability.  There  was  a 
controversy  regarding  insured's  total  and  permanent 
disability,  but  at  the  trial  counsel  for  insured  and  for 
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insurer  stipulated  that  insured  was  totally  disabled 
from  the  date  of  accident  to  the  date  of  trial  without 
limitation  or  restriction  as  to  future  total  disability 
(Tr.  60). 

Section  274d  of  the  Judicial  Code,  28  U.  S.  C.  A.  Sec. 
400,  provides,  in  part: 

'^(1)  In  cases  of  actual  controversy  *  *  *  the 
courts  of  the  United  States  shall  have  power  upon 
petition  *  *  *  to  declare  rights  and  other  legal 
relations  of  any  interested  party  petitioning  for 
such  declaration  *  *  *  and  such  declaration  shall 
have  the  force  and  effect  of  a  final  judgment  or 
decree.'' 

In  Aetna  Life  Insurance  Co,  vs.  Haworthy  300  U.  S. 
227,  57  S.  Ct  461,  81  L.  Ed.  617,  the  Supreme  Court  of 
the  United  States  defined  what  is  meant  by  ''cases  of 
actual  controversy''  under  the  Act,  at  page  240  of  300 
U.S.: 

*'A  'controversy'  in  this  sense  must  be  one  that 
is  appropriate  for  judicial  determination.  *  *  *  A 
justiciable  controversy  is  thus  distinguished  from 
a  difference  or  dispute  of  a  hypothetical  or  ab- 
stract character;  from  one  that  is  academic  or 
moot.  *  *  *  The  controversy  must  be  definite  and 
concrete,  touching  the  legal  relations  of  parties 
having  adverse  legal  interests.  *  *  *  It  must  be 
a  real  and  substantial  controversy  admitting  of 
specific  relief  through  a  decree  of  a  conclusive 
character,  as  distinguished  from  an  opinion  ad- 
vising what  the  law  would  be  upon  a  hypothetical 
state  of  facts." 
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Borchardf  in  his  book  ^'Declaratory  Judgments*^  (2d 
Ed. ) ,  says  at  page  56 : 

*The  danger  or  dilemma  of  the  plaintiff  must 
be  present,  not  contingent  on  the  happening  of 
hypothetical  future  events — although  it  may  in- 
volve future  benefits  or  disadvantages — and  the 
prejudice  to  his  position  must  be  actual  and  genu- 
ine and  not  merely  possible  or  remote. '* 

In  Aetna  Life  Ins.  Co,  vs,  Williams^  88  F.  (2d)  929, 
it  was  held  that  justiciable  controversy  arises  as  to 
the  amount  due  the  beneficiary  of  an  insurance  policy, 
where  the  amount  payable  by  the  terms  of  the  policy 
was  to  be  reduced  if  the  insured  engaged  in  a  more 
hazardous  occupation,  the  insurer  claiming  that  the 
insured  at  the  time  of  his  death,  was  engaged  in  a  more 
hazardous  occupation,  and  the  beneficiary  claiming  the 
full  amount  of  the  policy. 

A  concrete  dispute  relating  to  the  rights  of  the  in- 
sured under  the  contract  of  insurance  existed  and  the 
District  Court  had  the  judicial  discretion  to  take  juris- 
diction of  insured's  action  for  a  declaratory  judgment 
adjudicating  the  parties'  rights  and  obligations. 

III.   Jurisdiction. 

The  Federal  Declaratory  Judgment  Act  does  not  it- 
self contain  any  provision  with  reference  to  jurisdic- 
tional amounts.  Where  it  appears  evident  that  a  just 
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determination  may  be  attained,  the  court  will  not  be 
lax  in  exercising  its  discretion  in  assuming  jurisdiction. 

The  requisites  of  jurisdiction  are:  diversity  of  citi- 
zenship; justiciable  controversy  and  the  jurisdictional 
amount.  Under  the  heading  of  justiciable  controversy 
would  be  the  construction  of  the  meaning  of  the  policy. 
Under  the  heading  of  jurisdictional  amount  would  be 
considered  the  value  of  insured's  rights,  validity  of 
the  policy,  face  value,  benefits  and  life  expectancy. 

a.    Value  of  Rights  to  be  Preserved  and  Protected. 

The  value  of  the  right  in  dispute  determines  the 
jurisdiction  of  the  Federal  court,  and  it  has  been  said 
that  the  exercise  of  jurisdiction  under  the  declaratory 
judgment  act  under  such  circumstances,  is  not  to  ex- 
tend the  jurisdiction  of  the  court  but  merely  to  hasten 
the  day  when  jurisdiction  may  be  invoked.  The  trial 
court  in  its  memorandum  opinion  cites  many  cases 
which  will  not  be  repeated  under  this  section. 

b.    Validity — Attempt  to  Vitiate  Policy. 

Where  validity  of  the  policy  is  being  attacked,  the 
face  value  of  the  policy  may  be  added  to  the  accrued 
benefits. 

In  Stephenson  vs.  Equitable  Life  Assur.  Soc,  92  F. 
(2d)  406,  Judge  Parker  said  at  Page  410: 
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"The  fact,  that  in  addition  to  asking 
judgment  declaring  the  rights  of  the  parties  in 
the  premises,  plaintiff  asked  a  recovery  of  the 
past-due  disability  installments,  does  not  detract 
from  the  power  of  the  court  to  grant  the  declara- 
tory relief.  Upon  the  court's  declaring  the  rights 
of  the  insured  under  the  policy  in  accordance 
with  his  contentions,  he  would  have  been  entitled 
to  recover  these  installments;  and  the  second 
paragraph  of  the  act  expressly  provides  for  the 
granting  of  further  relief  whenever  necessary  or 
proper. 

"And  we  think  there  can  be  no  question  but 
that  the  requisite  jurisdictional  amount  was  in- 
volved in  the  suit.  This  amount  was  not  merely 
the  unpaid  disability  installments,  as  the  judge 
below  erroneously  thought,  but  also  the  $5,000 
double  indemnity  feature  of  the  policy  which  the 
company  had  declared  void,  and  the  $5,000  ordi- 
nary life  feature,  which  the  company  had  de- 
clared lapsed  and  for  which  it  has  substituted  ex- 
tended term  insurance  in  that  amount.  Bell  v. 
Philadelphia  Life  Insurance  Co,,  supra;  Pacific 
Mutual  Life  Ins.  Co.  v.  Parker  (CCA  4th)  71  F. 
(2d)  872,  874.  The  suit,  therefore,  involved  the 
validity  of  a  contract  for  $5fi00  of  accident  insur- 
ance and  the  status  of  a  contract  for  $5,000  of 
ordinary  life  insurance,  in  addition  to  the  validity 
of  the  policy  of  disability  insurance  upon  which 
the  insured  was  claiming  the  past  due  install- 
ments of  disability  benefits.  The  case  is  clearly 
distinguishable  from  Equitable  Life  Assurance 
Society  v.  Wilson  (C.  C.  A.  9th)  81  F.  (2d)  657 
which  involved  merely  the  unpaid  installments  of 
disability  benefits  amounting  to  only  $750^ 
(Italics  added.) 
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Jensen  vs.  New  York  Life  Ins,  Co,,  50  F.  (2d)  512: 

*'In  the  case  at  bar,  the  policy  contained  a  two- 
year  incontestable  clause,  and  the  minimum  face 
liability  of  the  policy  was  shown  to  be  $7,500. 

'*In  the  case  of  Mutual  Life  Ins,  Co,  v,  Thomp- 
son (DC)  7  F.  (2d)  753,  754,  Judge  McDowell, 
with  forceful  reasoning,  reached  the  conclusion 
that  in  a  suit  to  cancel  an  insurance  policy,  if  the 
bill  alleged  that  the  Value  of  the  object  sought  by 
the  biir,  exclusive  of  interest  and  costs,  exceeded 
the  sum  of  $3,000,  this  was  sufficient  to  confer 
jurisdiction. 


*  *  * 


"In  Elliott  V,  Empire  Nat,  Gas,  Co,,  4  F.  (2d) 
493,  497,  an  injunction  case,  this  court,  after  re- 
viewing many  authorities,  held  that  the  Value  of 
the  matter  in  controversy'  in  Judicial  Code  Sec. 
24  (28  U.  S.  C.  A.  Sec.  41),  means  the  pecuniary 
result  to  either  party  which  the  judgment  entered 
in  the  case  would  directly  produce,  either  at  once 
or  in  the  future. 

'"Whether  we  apply,  therefore,  the  test  as  laid 
down  in  the  Fifth  circuit,  or  the  test  suggested  in 
the  Fourth  circuit  by  Judge  McDowell,  or  the 
test  suggested  for  analogous  cases  by  this  court 
in  the  Elliott  Case,  supra,  and  apparently  fol- 
lowed by  the  trial  court  in  the  case  at  bar,  the 
same  result  is  reached  that  the  requisite  jurisdic- 
tional amount  is  involved,  and  that  jurisdiction 
of  the  federal  court  existed." 

Pacific  Mut,  Life  Ins,  Co,  vs,  Parker,  71  F.  (2d)  872, 
874.  (Opinion  by  Judge  Parker) 

"We  agree  with  appellant  that  the  case  in- 
volves the  amount  requisite  to  federal  jurisdic- 
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tion.  What  is  asked  by  the  bill  is  not  merely  that 
prosecution  of  the  suits  which  have  been  institut- 
ed be  restrained,  but  also  that  the  policies  be  can- 
celed and  surrendered.  As  one  of  the  policies 
provides  for  the  payment  of  $5,000  in  case  of  ac- 
cidental death,  and  as  the  monthly  payments  for 
disability  amount  to  $500  per  month,  which  under 
the  terms  of  the  policies  is  to  continue  through- 
out the  life  of  the  insured,  there  would  seem  to  be 
no  question  as  to  more  than  $3,000  being  involved 

*     :ic     :»:     >> 

Insurer  in  the  present  case  is  attempting  to  cancel  a 
provision  of  the  policy  which  had  become  incontestable 
under  our  state  law. 

At  page  874  of  the  Parker  case,  Supra,  it  was  said 
that  an  insurance  policy,  providing  for  payment  in 
case  of  accidental  death,  is  ^^life  insurance  policy^'  to 
such  extent  within  state  statute,  prescribing  incon- 
testable period  for  such  policies. 

Whitfield  vs.  Aetna  Life  Ins,  Co,,  205  U.  S.  489, 
498, 27  S.  C.  578,  51  L.  Ed.  895 ; 

Continental  Casualty  Co.  vs.  Agee  (C.  C.  A.  8th) 
3  F.  (2d)  978; 

Aetna  Life  Ins.  Co.  vs.  Wertheimer  (C.  C.  A.  10th) 
64  F.  (2d)  438. 

Our  Washington  statute.  Sec.  7230  Rem.  Rev.  Stat., 
provides : 

*^No  life  insurance  policy,  *  *  *  shall  be  issued 
or  delivered  in  this  state  on  and  after  January 
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First,  Nineteen  Hundred  and  Twelve,  unless  it 
contains  in  substance  the  following  provisions : 

9|C       SfC       ^       *l*       n> 

''(2)  A  provision  that  (the)  policy,  so  far  as  it 
relates  to  life  or  endowment  insurance  shall  be 
incontestable  after  two  years  from  the  date  of  is- 
sue except  for  non-payment  of  premiums,  and  ex- 
cept for  violation  of  the  conditions  of  the  policy  re- 
lating to  military  or  naval  service  in  time  of  war." 

The  face  value  of  principal  sum  of  said  policy  is 
$1000  payable  in  event  of  accidental  death.  In  Sched- 
ule I,  of  said  Star  Accident  Policy,  it  is  provided : 

"(a)  If  such  injury  shall  continuously  and 
wholly  disable  the  Insured  any  time  within  two 
weeks  from  date  of  accident  from  performing  any 
and  every  duty  pertaining  to  his  occupation,  and 
during  the  period  of  such  disability,  shall  result 
in  one  of  the  losses  specified  under  SPECIFIC 
LOSSES,  the  Company  will  pay  the  sum  set  oppo- 
site such  loss : 

*  *  *  * 

^In  ADDITION  THE  WEEKLY  ACCIDENT 
INDEMNITY  as  provided  in  Schedule  II  between 
the  date  of  accident  and  date  of  such  loss;  pro- 
vided further,  that  not  more  than  one  of  the 
amounts  (the  greater)  named  under  SPECIFIC 
LOSSES  shall  be  payable  for  injuries  resulting 
from  one  accident. 

^^SPECIFIC  LOSSES 
"Loss  of  Life The  Principal  Sum'' 

Insurer  is  attempting  to  vitiate  the  policy  of  insur- 
ance by  attacking  the  amount  of  the  face  value  of  the 
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policy  which  is  incontestable  and  by  asserting  the 
benefits  should  be  pro-rated  to  one-fifth  of  the  amounts 
set  forth  in  the  written  contract  of  insurance.  Even 
if  insured  had  changed  his  occupation  as  contended  by 
insurer,  the  benefits  of  the  policy  could  not  be  reduced 
inasmuch  as  insurer  has  not  complied  with  the  state 
law,  and  insurer's  attempt  to  reduce  benefits  is  an  at- 
tempt to  cancel. 

c.    Life  Expectancy — Future  Rights. 

The  trial  court,  in  considering  the  value  of  future 
benefits  was  justified  also  in  taking  into  consideration 
insured's  life  expectancy  and  was  supported  by  numer- 
ous authorities.  The  trial  court  did  not  consider  in- 
sured's life  expectancy  for  the  purpose  of  computation 
or  compilation  of  future  damages  for  the  amount  of  a 
judgment;  the  trial  court  did  not  award  future  dam- 
ages in  its  judgment.  Total  and  permanent  disability 
was  alleged  by  the  insured,  who  was  38  years  old  at 
the  time  of  his  injury,  and  consideration  of  life  expec- 
tancy would  be  material  in  an  action  to  protect  and  pre- 
serve the  value  of  the  rights  of  insured. 

Among  the  many  cases  holding  that  life  expectancy 
may  be  considered  are  the  following: 

In  Ballard  et  al,  vs.  Mutual  Life  Ins.  Co.  of  New 
York,  109  F.  2d  388,  389,  the  court  said: 
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"The  declaratory  action  originally  instituted 
by  appellee  (now  pending  in  the  court  below) 
sought  to  relieve  the  plaintiff  from  the  claim  of 
the  insured  that  he  was  entitled  to  receive  disabili- 
ty payments  and  to  have  the  policies  maintained 
in  force  under  the  disability  provisions  thereof 
without  payment  of  premiums  thereon.  This 
claim  (from  the  asserted  liability  for  which  the 
plaintiff  asked  to  be  relieved)  was  alleged  to  be 
in  excess  of  $3,000,  and  since  the  insured  is  only 
forty-two  years  of  age,  has  a  reasonable  life  ex- 
pectancy of  many  years,  and  is  alleged  to  be  to- 
tally and  permanently  disabled,  it  appears  to  us 
that  the  value  of  his  claim  is  not  overstated.  The 
amount  in  controversy  is  the  value  of  the  claim 
which  the  company  is  seeking  to  have  cancelled  in 
the  court  below,  not  the  amounts  sued  for  in  the 
state  courts.'' 

Mutual  Ben,  Health  &  Accident  Ass^n  vs,  Fortenberry, 
98  F.  (2d)  570,  held  that  the  obligations  which  the  in- 
surer might  be  compelled  to  pay  in  the  future  were  not 
merely  contingent  and  would  enter  into  the  amount  in 
dispute,  regarding  federal  court's  jurisdiction  on 
ground  of  diversity  of  citizenship,  of  suit  to  cancel  life, 
accident,  and  health  policy.  In  determining  obligations 
the  insurer  might  be  compelled  to  pay  in  the  future, 
which  would  enter  into  amount  in  dispute,  the  life  ex- 
pectancy of  the  insured  could  be  considered. 

Thompson  vs.  Thompson,  226  U.  S.  551,  33  S.  Ct. 
129,  57  L.  Ed.  347. 

Brotherhood  of  Locomotive  Firemen  and  Engine- 
men  vs,  Pinkston,  293  U.  S.  96,  55  S.  Ct.  1,  79  L. 
Ed.  219; 
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New  York  Life  Ins.  Co.  vs.  Swift,  5  Cir.,  38  F.  2d 
175; 

Jensen  vs.  New  York  Life  Ins.  Co.,  8  Cir.,  50  F.  2d 
512. 

In  the  authorities  cited  by  insurer,  future  damages 
were  asked  to  be  made  a  part  of  the  judgment.  The 
circumstances  differed  from  the  present  case. 

Insurer  cited  the  case  of  Travelers  Ins.  Co.  vs. 
Wechler,  34  F.  Supp.  721,  in  its  brief.  In  the  Wechler 
case  there  is  considerable  discussion  of  the  difference 
between  it  and  Aetna  Life  Ins.  Co.  vs.  Haworth,  300 
U.  S.  227,  Ballard  vs.  Mut.  Life  Ins.  Co.,  and  Mut. 
Health  &  Ace.  Ass^n  vs.  Fortenberry,  supra.  The 
court  said : 

^^In  the  absence  of  a  showing,  or  effort,  to  can- 
cel the  policies  *  *  *  or  in  the  absence  of  allega- 
tions of  lapse  of  the  policies  by  failure  to  pay 
premiums,  or  in  the  absence  of  an  admission  of 
total  and  permanent  disability,  but  in  denial 
thereof,  it  is  difficult  to  see  how  the  life  expec- 
tancy of  the  assured,  multiplied  by  the  yearly 
disability  benefits  contained  in  the  policies,  or  the 
reserve  to  be  maintained  under  the  policies,  could 
either  be  computed  to  supply  the  requisite  amount 
in  controversy.''  (Italics  added.) 

To  the  quotation  from  the  opinion  in  the  case  of 
Mitchell  vs.  Mutual  Life  Insurance  Co.  of  New  York, 
31  F.  Supp.  441,  cited  by  insurer,  insured  wishes  to  add 
the  following  from  page  444  of  that  opinion : 
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^^Moreover  the  parties  litigant  in  this  case  are 
not  trying  to  vitiate  the  contract  of  insurance  be- 
tween them/' 

During  the  trial  the  insured  testified  as  to  his  age. 
The  accident  policy  (made  an  exhibit  in  this  case)  had 
attached  thereto  a  copy  of  the  insured's  application  in 
which  his  age  was  stated. 

''Judicial  notice  will  be  taken  *  *  *  of  the  aver- 
age duration  and  expectancy  of  human  life,  and 
of  the  Northhampton  and  American  tables  of 
mortality.  *  *  *"  Jones  Commentaries  on  Evi- 
dence, Vol.  I.  Sec.  129,  Page  630. 

And  on  page  649,  Sec.  134  A : 

''It  is  hardly  necessary  to  add  that  no  evidence 
need  be  given  of  those  facts  of  which  the  court 
should  take  judicial  notice.  *  *  *  It  has  been  held 
repeatedly  that  the  court  may  refuse  to  hear  evi- 
dence concerning  that  of  which  it  will  take  judicial 
notice.  *  *  *'' 

Page  654: 


<<:ic      ^      * 


There  is  no  necessity  either  to  plead  or 
prove  any  fact  of  which  judicial  notice  will  be 
taken,  since  it  is  the  very  essence  of  such  facts 
that  they  are  common  knowledge.  *  *  *'' 

d.     Cases  Cited  by  Insurer  Relating  to  Jurisdiction 

The  authorities  cited  by  insurer  supporting  its 
statement  that  there  was  not  $3000.00,  exclusive  of  in- 
terest and  costs,  in  controversy  when  suit  was  com- 
menced, very  clearly  have  no  application  to  the  present 
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action.  A  careful  survey  of  the  cases  on  this  subject 
reveals  the  facts  are  not  similar.  In  this  case  the  in- 
surer is  attempting  to  cancel  and  void  portions  of  the 
policy.  Insured  is  asking  a  declaration  of  the  meaning 
of  the  policy  and  that  the  value  of  rights  are  to  be  pre- 
served and  protected. 

The  first  case  cited  by  insurer,  Mutual  Life  Insur- 
ance Co,  of  New  York  vs.  Temple,  56  F.  Supp.  737, 
was  an  action  at  law  to  recover  payments  rather  than 
a  suit  in  equity  to  preserve  and  protect  value  of  right. 
The  litigants  were  not  trying  to  vitiate  the  policy.  The 
only  question  being  total  and  permanent  disability  and 
the  accrued  benefits  amounted  to  $200. 

Elgin  vs.  Marshall,  106  U.  S.  578,  1  S.  Ct.  488,  27  L. 
Ed.  249,  was  not  a  declaratory  judgment  action.  In- 
surer quotes  from  opinion  which  holds  cases  involving 
rights  are  excluded.  Sec.  274d  of  the  Judicial  Code  28 
U.  S.  C.  A.  Sec.  400,  however,  provides  that  the  courts 
of  the  United  States  shall  have  power  "to  declare  rights 
and  other  legal  relations  of  any  interested  party  peti- 
tioning for  such  declaration.'' 

The  case  of  New  England  Mortgage  Co.  vs.  Gay,  145, 
U.  S.  123,  12  S.  Ct.  815,  36  L.  Ed.  646,  was  merely  an 
action  in  assumpsit. 

Gibson  vs.  Shufeld,  122  U.  S.  27,  7  S.  Ct.  1066,  30  L. 
Ed.  1083.  General  creditors  in  this  action  sued  to  set 
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aside  conveyance  as  fraudulent.  Therein  it  was  said 
that  one  suit  of  several  plaintiffs  or  defendants  who 
might  have  sued  or  been  sued  in  separate  actions  does 
not  enlarge  the  appellate  jurisdiction. 

Mutual  Life  bis.  Co.  of  New  York  vs.  Moyle,  116  F. 
2d  434.  It  is  difficult  to  believe  insurer  is  seriously 
asserting  that  the  Moyle  case  and  instant  case  are 
"virtually  identical."  Judge  Parker  clearly  distin- 
guishes the  difference  between  the  Moyle  case  involv- 
ing only  the  right  of  the  insured  to  the  accrued  dis- 
ability payments  from  one  where  the  controversy  re- 
lates to  the  validity  or  meaning  of  the  policy.  It  was 
said  in  the  Moyle  case : 

"No  controversy  is  alleged  to  exist  as  to  the 
validity  of  the  policies,  but,  on  the  contrary,  plain- 
tiff itself  avers  that  they  are  valid  obligations 
and  are  in  full  force  and  effect.  Nor  is  there  any 
controversy  as  to  the  meaning  of  the  policies^' 
(Italics  added.) 

Judge  Parker  wrote  opinions  in  other  cases  holding  the 
court  entertained  jurisdiction  when  the  validity  and 
meaning  of  the  policy  were  involved. 

In  Wright  vs.  Mutual  Life  Insurance  Co.  of  New 
York,  19  F.  2d  117  and  Mutual  Life  Insurance  Co.  of 
New  York  vs.  V/right,  276  U.  S.  602,  48  S.  Ct.  373, 
72  L.  Ed.  726,  the  only  disputed  question  of  fact  was 
whether  the  insured  committed  suicide  or  died  as  the 
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result  of  an  accident  in  an  action  for  insurance  install- 
ments. 

In  Button  vs.  Mutual  Life  Insurance  Co,  of  New 
York,  48  F.  Supp.  168,  insured  sought  to  recover  total 
permanent  disability  benefits  amounting  to  $700. 
Validity  of  policy  not  questioned  nor  construction  of 
meaning  asked. 

Equitable  Life  Assur,  Soc,  of  the  United  States  vs. 
Wilson,  81  F.  2d  657.  In  this  case  there  was  no  prayer 
for  general  relief  and  no  pleading  for  declaratory  re- 
lief under  28  U.  S.  C.  A.  Sec.  400. 

The  court  said : 

"All  that  appears  from  the  complaint  is  that 
there  is  a  policy  in  full  force  and  effect  which 
created  two  insurances,  one  on  the  life  of  the  in- 
sured and  the  other  on  his  disability.  No  claim  is 
made  under  the  life  insurance,  and  the  only  claim 
that  is  made  is  that  $750  is  due  on  the  disability 
payments  and  unpaid  by  the  defendant." 

Nearly  all  of  these  cases  were  cited  to  the  trial 
court  and  argued  by  insurer  in  its  motion  to  dismiss 
for  lack  of  jurisdiction  and  were  considered  by  the 
trial  court  in  its  memorandum  opinion,  which  opinion 
is  as  follows : 

"This  is  an  action  under  the  Federal  Declara- 
tory Judgment  Act  (28  U.  S.  C.  A.  400)  in  which 
plaintiff  seeks  to  require  defendant  to  pay  hos- 
pital expenses  and  weekly  disability  allowances 
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under  the  provisions  of  a  policy  of  insurance  is- 
sued by  the  defendant  to  him  in  1937.  Plaintiff 
alleges  that,  while  the  policy  was  in  force,  he  be- 
came totally  and  permanently  disabled  as  a  re- 
sult of  an  accident  occurring  on  April  14,  1943. 
He  alleges  that  he  has  a  life  expectancy  of  29.62 
years  and  that,  under  the  terms  of  the  policy,  he 
will  be  entitled  during  his  life  to  receive  benefits 
amounting  to  $35,400.  He  alleges  that,  up  to  the 
date  of  the  filing  of  his  amended  complaint,  bene- 
fits accrued  to  the  extent  of  $2,575.  He  further 
alleges  that  the  defendant  refuses  to  pay  the 
benefits  provided  in  the  policy  for  the  reason  that 
it  contends  that  prior  to  the  accident  he  had 
changed  his  occupation  and  that,  under  the  pro- 
visions of  the  policy,  the  liability  of  the  defendant 
is  limited  to  such  portion  of  indemnities  provided 
in  the  policy  as  the  premium  paid  would  have 
purchased  at  the  rate  but  within  the  limits  fixed 
by  the  company  for  more  hazardous  occupation, 
which  plaintiff  alleges  would  be  so  limited  in 
scope  and  value  as  almost  to  nullify  any  benefits. 
He  alleges  that  his  rights  to  future  benefits  which 
he  seeks  to  preserve  and  protect  by  this  action  ex- 
ceed the  sum  of  $3,000  in  value.  To  the  complaint, 
the  defendant  has  interposed  a  demurrer  and  a 
motion  to  quash.  By  those  it  seeks  to  raise  the 
jurisdictional  question  as  to  whether  the  amount 
in  controversy  exceeds  $3,000.  Plaintiff  objects 
to  the  consideration  of  this  jurisdictional  ques- 
tion under  the  demurrer  and  motion  contending 
that  they  do  not  properly  reach  the  question  (28 
U.  S.  C.  A.  723  C-7  (c)  and  126).  Regardless  of 
the  tactical  ineptness  on  defendant's  part,  the 
question  is  here  and  must  be  decided.  Kavourgias 
vs.  Nicholaou  Company  Limited,  9th  Cir.,  decided 
March  12,  1945. 

'^Defendant  insists  that  consideration  of  this 
jurisdictional  question  must  be  limited  exclusively 


29 

to  the  allegations  of  the  original  complaint.  That 
contention  is  without  merit.  Federal  Rules  of 
Civil  Procedure  15  C  (28  U.  S.  C.  A.  723  C,  15 
(c) ).  Culver  vs.  Bell  &  Loffland,  146  F.  2d  29, 
31 ;  Alderman  vs,  Elgin  J,  &  E.  Ry  Co.,  125  F.  2d 
971,  973;  International  Ladies'  Garment  Work- 
ers' Union  vs,  Donnelly  Garment  Co,,  121  F.  2d 
561,  562;  Carr  vs,  Fife,  156  U.  S.  494,  while  it  is 
true  that,  in  determining  jurisdiction,  the  de- 
cision must  be  based  upon  the  facts  that  existed 
at  the  time  of  the  commencement  of  the  original 
action  and  it  is  true  that  a  plaintiff  cannot  com- 
mence an  entirely  different  action  by  an  amended 
complaint,  a  plaintiff  does  have  a  right  to  insert 
nev/  allegations  of  facts  which  existed  at  the  time 
of  the  filing  of  the  original  complaint  and  they 
will  relate  back  to  the  original  filing.  The  only 
important  factual  amendment  in  the  amended 
complaint  here,  as  compared  with  the  original,  is 
the  inclusion  of  the  paragraph  referring  to  plain- 
tiff ^s  life  expectancy. 

"The  problem  which  defendant  presents  on  the 
question  of  jurisdiction  is  an  extremely  perplex- 
ing and  vexatious  one.  There  is  a  sharp  conflict 
of  opinion  between  the  Circuit  Courts  of  Appeals 
which  have  passed  on  it.  The  question  posed  is 
whether,  in  a  declaratory  judgment  action,  when 
the  indemnities  already  accrued  are  less  than 
$3,000,  the  court  has  jurisdiction  when  it  is  al- 
leged that,  taking  into  consideration  the  insured's 
life  expectancy  and  accepting  the  allegation  as  to 
permanent  and  total  disability,  the  value  of  the  in- 
sured's rights  will,  if  he  lives  out  and  is  totally 
disabled  during  a  sufficient  period  of  his  expec- 
tancy, amount  to  more  than  $3,000. 

"It  is  well  settled  that,  in  a  straight  action  to 
recover  disability  benefits,  the  jurisdictional 
amount  must  be  measured  upon  the  basis  of  the 
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indemnities  already  accrued.  Mutual  Life  Insur- 
ance Co.  of  New  York  vs.  Wright,  276  U.  S.  602 ; 
Equitable  Life  Assur.  Society  vs.  Wilson,  81  F.  2d 
657;  Wright  vs.  Mutual  Life  bis.  Co.  of  New 
York,  19  F.  2d  117.  This  is  true  even  though  the 
collateral  effect  of  the  judgment  in  such  actions 
may  be  to  establish  the  right  of  the  insured  to  re- 
cover sums  far  in  excess  of  the  jurisdictional 
amount.  Elgin  vs.  Marshall,  106  U.  S.  578; 
Cromwell  vs.  County  of  Sac,  94  U.  S.  351.  See, 
also,  Healyvs.  Ratta,  292  U.  S.  263.  The  Declara- 
tory Judgment  Act  does  not  enlarge  the  jurisdic- 
tion of  the  Federal  Courts  nor  alter  the  character 
of  the  controversies  which  are  the  subject  of 
judicial  power  under  the  Constitution.  Southern 
Pacific  Co.  vs.  McAdoo,  82  F.  2d  121;  West  Pub. 
Co.  vs.  Colgan,  138  F.  2d  320.  But  when  the 
validity  of  the  whole  policy  is  in  issue  and  the 
policy  value  exceeds  the  jurisdictional  amount, 
the  court  has  jurisdiction  in  a  declaratory  judg- 
ment action  even  though  the  accrued  liability  for 
disability  payments  is  less  than  $3,000.  Bell  vs. 
Philadelphia  Life  Ins.  Co.  78  F.  2d  322 ;  Pacific 
Mut.  Life  Ins.  Co.  of  California  vs.  Parker,  71  F. 
2d  872;  Ginsburg  vs.  Pacific  Mut.  Life  Ins.  of 
California,  69  F.  2d  97.  In  that  aspect,  obliga- 
tions it  may  be  compelled  to  pay  in  the  future  are 
not  merely  contingent  and  enter  into  the  amount 
in  dispute.  In  determining  what  they  are,  the  life 
expectancy  of  the  insured  may  be  considered. 
Thompson  vs.  Thompson,  226  U.  S.  551;  Brother- 
hood of  Locomotive  Firemen  &  Enginemen  vs. 
Pinkston,  293  U.  S.  96 ;  New  York  Live  Ins.  Co. 
vs.  Swift,  38  F.  2d  175;  Jensen  vs.  New  York 
Life  Ins.  Co.  50  F.  2d  512. 

"The  Court's  jurisdiction  in  cases  in  which  the 
basic  facts  substantially  corresponded  to  those  al- 
leged here  has  been  sustained  in  Ballard  vs.  Mutu- 
al Life  Ins.  Co.  of  N.  Y.,  5th  Cir.,  109  F.  2d  388; 
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Franzon  vs,  E,  L  Du  Pont  de  Nemours  &  Co,^  3d 
Cir.,  146  F.  2d  837;  Columbian  Nat.  Life  Ins. 
Company  vs,  Goldberg,  6th  Cir.,  138  F.  2d  192. 
See,  also,  Davis  vs.  American  Foundry  Equip- 
ment Co.,  7th  Cir.,  94  F.  2d  441.  It  has  been  de- 
nied in  Mutual  Life  Lis.  Co.  of  New  York  vs. 
Moijle,  4th  Cir.,  116  F.  2d  434;  Mutual  Life  Ins. 
Co.  vs.  Temple,  56  F.  Supp.  737;  Edelmann  vs. 
Travelers  Ins.  Co.  of  Hartford^  Conn.,  21  F.  Supp. 
209. 

''Unfortunately  this  is  not  a  question  of  which 
disposition  can  be  made  through  the  simple 
mathematical  process  of  comparing  the  number  of 
decisions.  In  Mutal  Life  Ins.  Co.  vs.  Moyle,  supra, 
Judge  Parker  wrote  an  opinion  which  cannot  be 
ignored  even  in  the  face  of  the  weight  of  authori- 
ty. No  one  can  deny  the  correctness  of  his  state- 
ment that  litigants  'may  not  be  permitted,  under 
the  guise  of  seeking  declaratory  judgments,  to 
drag  into  federal  courts  the  litigation  of  claims 
over  which,  because  involving  less  than  the  juris- 
dictional amount,  it  was  never  intended  that  the 
federal  courts  should  have  jurisdiction.'  There  is 
much  logic  in  his  statement :  'A  declaratory  judg- 
ment can  be  had,  however,  only  with  respect  to  a 
justiciable  controversy;  and  the  justiciable  con- 
troversy here,  as  we  have  seen,  extends  only  to 
the  accrued  disability  benefits,  as  the  conditions 
entitling  insured  to  such  benefits  may  change  at 
any  time.'  I  can  see  no  logic,  however,  in  dis- 
tinguishing between  cases  in  which  the  entire 
policy  is  attacked  and  that  in  which  only  the 
questions  of  the  right  to  the  benefits  is  raised.  If 
the  amount  of  disability  benefits  is  too  uncertain 
in  one  instance,  it  should  be  too  uncertain  in  the 
other.  'The  conditions  entitling  insured  to  such 
benefits  may  change  at  any  time'  regardless  of 
whether  the  attack  is  on  the  whole  contract  or 
just  a  part  of  it.  In  thus  holding,  the  Moyle  case 
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runs  counter  to  the  Supreme  Court's  statement 
in  Aetna  Life  Insurance  Co.  vs.  Haworthy  300 
U.  S.  227,  242,  which  reads  as  follows:  'On  the 
one  side,  the  insured  claimed  that  he  had  become 
totally  and  permanently  disabled  and  hence  was 
relieved  of  the  obligation  to  continue  the  payment 
of  premiums  and  was  entitled  to  the  stipulated 
disability  benefits  and  to  the  continuance  of  the 
policies  in  force.  The  insured  presented  this 
claim  formally,  as  required  by  the  policies.  It  was 
a  claim  of  a  present,  specific  right.  On  the  other 
side,  the  company  made  an  equally  definite  claim 
that  the  alleged  basic  fact  did  not  exist,  that  the 
insured  was  not  totally  and  permanently  disabled 
and  had  not  been  relieved  of  the  duty  to  continue 
the  payment  of  premiums,  that  in  consequence 
the  policies  had  lapsed,  and  that  the  company  was 
thus  freed  from  its  obligation  either  to  pay  dis- 
ability benefits  or  to  continue  the  insurance  in 
force.  Such  a  dispute  is  manifestly  susceptible  of 
judicial  determination.  It  calls  not  for  an  ad- 
visory opinion  upon  a  hypothetical  basis  but  for 
an  adjudication  of  present  right  upon  established 
facts. 

"  *That  the  dispute  turns  upon  questions  of 
fact  does  not  withdraw  it,  as  the  respondent 
seems  to  contend,  from  judicial  cognizance.  The 
legal  consequences  flow  from  the  facts  and  it  is 
the  province  of  the  courts  to  ascertain  and  find 
the  facts  in  order  to  determine  the  legal  conse- 
quences.  That  is  every  day  practice.' 

''On  this  phase  of  the  case,  I  feel  myself  bound 
by  the  recent  decision  of  the  Ninth  Circuit  Court 
of  Appeals  in  American  General  Ins.  Co.  vs. 
Booze,  146  F.  2d,  329,  331.  That  was  an  action 
for  a  declaratory  judgment  by  an  insurance  com- 
pany which  asked  the  court  to  determine  whether 
or  not  it  was  required  to  defend  an  action  which 
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had  been  commenced  against  its  assured.  The 
amount  of  liability  to  which  the  insurance  com- 
pany might  be  subjected  was  undetermined.  It 
might  be  less  or  much  more  than  $3,000.  In  that 
case,  the  entire  policy  was  not  attacked.  The  in- 
surance company  admitted  that  its  contract  was 
in  full  force  and  effect.  It  alleged  that  the  indi- 
vidual for  whose  death  claim  was  made,  was,  at 
the  time  of  his  death,  covered  by  the  Workmen's 
Compensation  Act  of  California  and  that,  there- 
fore, his  heirs  were  not  entitled  to  recover  from 
the  plaintiff's  assured  and,  therefore,  asked  the 
court  so  to  interpret  its  contract  as  to  relieve  it  of 
the  obligation  to  defend  the  action  against  its  as- 
sured or  to  pay  a  judgment  which  might  be 
rendered  against  him.  The  issue  was  raised  that 
because  there  was  no  certainty  that  the  amount 
of  that  judgment  would  exceed  $3,000,  therefore 
the  amount  in  controversy  did  not  exceed  $3,000. 
Without  discussion,  the  court  disposed  of  the  con- 
tention as  being  without  merit. 

"It  is  true  that  the  policy  in  the  Booze  case  ob- 
ligated the  company  to  pay  up  to  $10,000.  That 
however,  was  only  the  limit  of  its  obligation.  It 
was  just  the  ceiling  above  which  its  contract 
could  not  go.  That  is  a  distinction  which  few 
courts  have  made  but  which  must  be  made.  It  is 
usually  only  upon  death  or  the  happening  of  a 
certain  event  (such  as  the  loss  of  an  eye  or  a  limb) 
that  the  company  'contracts'  to  pay  a  certain 
amount.  The  principal  sum  named  to  be  paid  in 
the  event  of  the  occurrence  of  other  events  or  the 
existence  of  certain  conditions  is  the  limit  of 
liability.  For  example,  in  the  policy  involved  in 
this  case,  there  are  two  equally  important  pro- 
visions for  indemnity.  The  first  is  the  'Single 
Principal  Sum  $1,000.'  The  other  is  the  'Single 
Weekly  Indemnity  $25.'  This  plaintiff's  claimed 
right  under  the  policy  is  to  have  paid  to  him  the 
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sum  of  $25  per  week  as  long  as  he  lives  if  he  is 
permanently  and  totally  disabled.  That  right  has 
been  placed  in  doubt  by  the  Company's  claim 
that  he  lost  it  because  he  changed  his  occupation. 
The  amount  in  controversy  is  the  value  of  that 
which  it  is  sought  to  be  declared  free  of  doubt.  It 
cannot  be  claimed  with  any  logic  that  a  difference 
may  exist  simply  because  of  the  manner  in  which 
that  doubt  has  been  raised.  There  is  an  actual 
controversy  admitting  of  relief.  The  jurisdic- 
tional question  turns  on  the  value  of  the  right 
which  is  controverted.  The  Ninth  Circuit  Court 
of  Appeals  definitely  recognized  this  principle 
when,  in  Equitable  Life  Assiir.  Co.  vs,  Wilson^ 
supra,  p.  660,  it  underlined  the  Supreme  Court's 
language  as  follow^s:  The  Supreme  Court  draws 
the  distinction  between  the  two  in  the  following 
language:  "This,  it  will  be  seen,  is  not  an  action 
at  law  to  recover  overdue  installments,  but  a  suit 
in  equity  to  preserve  and  protect  a  right  to  future 
participation  in  the  fund.  If  the  value  of  that 
right  exceeds  $3,000,  the  District  Court  has  juris- 
diction." 293  U.  S.  96,  99,  100,  55  S.  Ct.  1,  2,  79, 
L.  Ed.  219.' 

"Defendant's  demurrer,  which  I  have  consid- 
ered as  a  motion  to  dismiss,  must  be  overruled  and 
its  motion  to  quash  denied." 

f .    Federal  Jurisdiction  Depends  on  the  Facts  at 
the  Time  Suit  Is  Commenced. 

Insured  is  in  accord  with  the  authorities  cited  by 
insurer  to  the  effect  that  jurisdiction  depends  on  the 
facts  at  the  time  suit  is  commenced,  but  not  with  in- 
surer's statement  that  jurisdiction  depends  upon  facts 
alleged  when  suit  is  commenced.    This  point  is  thor- 
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oughly  discussed  in   the  trial  court's  memorandum 
opinion. 

IV.   Question  of  Pro-rating 

The  trial  court  held  the  case  Nordin  vs.  Commercial 
Casualty  his,  Co.,  176  Wash.  59,  28  P.  (2d)  259,  is  de- 
cisive of  this  case. 

That  case  and  the  instant  case  are  identical.  In  the 
Nordin  case,  as  in  the  present  case,  the  same  insurer, 
the  Commercial  Casualty  Ins.  Co.  was  seeking  to  es- 
cape liability  by  virtue  of  the  protection  of  the  same 
statute. 

In  each  case  the  liability  of  the  insurer  had  been  es- 
tablished, but  the  insurer  was  relying  upon  the  pro- 
rating clause  of  the  policy  to  enable  it  to  reduce  the 
amount  of  its  liability  to  one-fifth  or  less  of  that  stated 
in  the  written  contract  of  insurance. 

Since  the  accident  policy  in  each  case  recited  it  was 
the  entire  contract  of  insurance,  except  as  it  may  be 
modified  by  the  company's  classification  of  risks.  It 
was  necessary  for  the  insurer  to  establish  a  classifica- 
tion of  risks,  filed  with  the  commissioner,  which  modi- 
fied this  policy,  as  otherwise  the  indemnity  provided  in 
the  contract  would  be  unaffected. 

The  Washington  law  in  Rem.  Rev.  Stat.  7233,  provides 
that  no  accident  insurance  policy  shall  be  issued  or  de- 
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livered  until  a  copy  of  the  form  thereof  and  of  the 
classification  of  risks  pertaining  thereto  have  been 
filed  with  the  insurance  commissioner.  Said  section 
reads  as  follows: 

"No  policy  of  insurance  against  loss  or  damage 
from  the  sickness,  or  the  bodily  injury  or  death 
of  the  insured  by  accident  shall  be  issued  or  de- 
livered to  any  person  in  this  state  until  a  copy  of 
the  form  thereof  and  the  classification  of  risks, 
if  more  than  one  class  of  risks  is  written  and  the 
premium  rates  pertaining  thereto  have  been  filed 
with  the  insurance  commissioner ; 
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The  only  classification  of  risks  filed  by  insurer  eith- 
er at  the  time  of  the  Nordin  case  or  up  till  April  14, 
1943,  is  the  black  manual,  filed  May  29,  1929,  "Plain- 
tiff's Exhibit  D''  and  that  classification  of  risks  does 
not  pertain  to  the  Star  Accident  Policy  No.  14H  5110, 
just  as  it  did  not  pertain  to  form  104-A  in  the  Nordin 
case.  Just  as  in  the  Nordin  case,  there  is  no  proof  that 
Star  Accident  Policy  No.  14H  5110  is  identical  to  the 
forms  mentioned  in  the  black  manual  to  which  the  filed 
classification  of  risks  apply.  It  will  be  noted  that  the 
black  manual  is  so  constructed  that  new  matters  may 
be  added.  At  the  front  of  the  black  manual  containing 
the  classification  of  risks  is  a  list  of  forms  of  policies  to 
which  the  classification  of  risks  pertain.  This  does  not 
include  Star  Accident  Policy  14H  5110,  Cas.  A.  &  H. 
5643. 
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The  red  manual,  "Defendant's  Exhibit  I,"  is  an  in- 
struction book  for  agents.  It  is  prepared  for  distribu- 
tion to  all  the  agents  of  the  several  companies  of  the 
Loyalty  Group  of  accident  and  health  companies.  The 
leaves  are  tightly  bound  and  any  addition  is  pasted  in. 
The  first  page  begins  with : 

"Underwriting  Instructions 

"Concerning 

"Accident  and  Health  Business 

"The  Company's  rules  and  instructions  gov- 
erning the  conduct  of  the  Commercial  Accident 
and  Health  business  will  be  found  in  the  follow- 
ing pages.  The  Company  reserves  the  right  to 
change  these  rules  at  any  time. 

"The  rules,  as  issued  should  be  carefully  read 
by  every  agent.  Lack  of  knowledge  of  the  Com- 
pany's instructions  is  the  cause  of  much  unneces- 
sary correspondence,  embarrassment  and  delay.'' 

Counsel  for  insurer  stated:  "I  contend  that  the  red 
manual  is  the  one  upon  which  we  have  a  right  to  de- 
pend." (Tr.  112.)  But  the  Star  Accident  Policy  No. 
14H  5110  is  not  mentioned  in  the  red  manual  and  we 
are  unable  to  understand  in  just  what  manner  it  could 
pertain  to  a  policy  not  mentioned.  Counsel  for  insured 
admitted  that  Star  Accident  Forms  vary  (Tr.  117). 

It  is  contended  by  the  insurer  that  it  has  complied 
with  the  above  state  statute,  but  there  is  no  foundation 
for  such  contention. 
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The  Star  Accident  Policy,  No.  14H  5110  was  filed 
with  the  insurance  commissioner  on  June  3,  1929. 
Nearly  sixteen  months  later  the  red  manual  was  filed. 
That  m.anual  did  not  refer  to  the  policy  in  suit  and 
there  is  nothing  to  indicate  that  it  was  ever  attached  to 
said  policy  form,  nor  was  it  attached  when  the  insur- 
ance commissioner's  records  were  subpoenaed. 

The  insurer  further  asserts  that  it  has  only  one 
classification  of  risks.  It  is  improbable  that  the  in- 
surer has  less  classifications  now  than  when  the  Nor- 
din  case  was  decided. 

The  insurer  not  having  filed  its  classification  of 
risks  pertaining  to  the  said  policy,  the  trial  court  did 
not  pass  upon  the  question  of  change  of  occupation, 
just  as  the  court  did  not  pass  upon  that  question  in  the 
identical  case  of  Nordin  vs.  Commercial  Casualty  In- 
surance Company,  supra. 

The  primary  purpose  of  filing  the  classification  of 
risks  pertaining  to  each  policy,  is,  under  the  statute, 
the  only  way  in  which  the  insurer  can  modify  the 
written  contract  of  insurance,  since  the  relation  be- 
tween the  insurer  and  insured  is  purely  a  contractual 
one.  The  policy  in  suit  reads  in  part : 

"This  policy  *  *  *  contains  the  entire  contract 
of  insurance,  except  as  it  may  be  modified  by  the 
company's  classification  of  risks.  *  *  *'' 
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Quoting  further  from  the  Nordin  case,  at  page  65 : 

'The  policy  recites  in  Section  A,  above  quoted, 
that  it  is  the  entire  contract  of  insurance,  except 
as  it  may  be  modified  by  the  company's  classi- 
fication of  risks.  *****  It  will  be  remembered 
that  the  classification,  when  filed,  must  pertain  to 
the  form  of  policy  issued.  It  was,  therefore,  in- 
cumbent upon  respondent  to  establish  a  classifica- 
tion of  risks,  filed  with  the  commissioner,  which 
modified  this  "policy,  as  otherwise  the  indemnity 
provided  in  the  contract  would  be  unaffected. 

"It  will  be  borne  in  mind  that  the  policy  here  in 
suit  is  form  104- A.  The  respondent  sought  to 
prove,  as  it  was  required  to  do,  that  a  copy  of  its 
classification  of  risks  pertaining  to  form  104-A 
had  been  filed  in  accordance  with  law.  The  evi- 
dence, however,  only  establishes  that  the  classi- 
fication of  risks  as  filed  pertain  to  'New  Ulti- 
mate Accident  Policy  Form  2-H.'  There  is  no 
evidence  that  a  classification  of  risks  pertaining 
to  form  10 U- A  had  ever  been  filed  or  approved. 
Form  2-H  does  not  appear  in  the  record,  and  the 
evidence  apprises  us  of  nothing  concerning  either 
its  form  or  its  content.  There  was  no  proof  that 
form  104-A  and  form  2-H  were  identical,  or  even 
similar.  We  can  not  assume  that  they  were  the 
same. 

"It  is  a  matter  of  common  knowledge  that 
many  forms  of  policies  are  filed  with  the  insur- 
ance commissioner  by  many  different  insurance 
companies,  and  that  a  particular  company  may, 
from  time  to  time,  successively  file  many  differ- 
ent forms.  Differences  in  classifications  of  risks 
may  result  from  differences  in  forms  of  policies. 
Under  the  statute  the  form  of  classification  of 
risks  must  pertain  to  the  form  of  policy  filed. 
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There  must,  therefore,  be  some  record  connection 
between  the  two. 

"Respondent  was  seeking  to  escape  liability  in 
this  case  by  virtue  of  the  protection  of  the  statute. 
To  escape  liability,  it  was  necessary  for  it  to  bring 
its  proof  within  its  defense.  This  it  failed  to  do. 
Its  liability  is,  therefore,  measured  by  the  terms 
of  the  contract  of  insurance,  unaffected  by  any 
extraneous  and  unconnected  classification  of 
risks  not  pertaining  to  the  policy.''  (Emphasis  by 
court. ) 

It  is  the  further  contention  of  insurer  that  if  the 
opinion  of  the  trial  court  is  upheld,  it  would  necessi- 
tate the  filing  of  twenty  or  more  red  manuals  with 
the  insurance  commissioner.  The  attention  of  the 
Honorable  Court  is  respectfully  directed  to  the  black 
manual  (plaintiff's  exhibit  "D"). 

In  the  front  of  this  manual  is  a  page  upon  which 
are  designated  the  policy  forms  to  which  the  classifica- 
tion of  risks  therein  apply,  and  to  comply  with  the 
statute,  insurer  need  only  file  one  new  page  with  add- 
ed form  number  to  those  already  designated, 
and  instruct  the  insurance  commissioner  to  substitute 
such  new  page  for  the  same  numbered  page  in  the  black 
manual.  Examination  of  the  said  manual  will  show 
this  is  the  customary  procedure  in  making  any  changes 
in  such  classification  of  risks,  and  usually  the  date  is 
stamped  on  the  new  page. 
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In  the  above  quoted  case,  policy  form  2-H  was  not 
before  the  court,  but  in  the  present  case  all  matters  re- 
lating to  the  commercial  accident  and  health  policies  of 
the  insurer  filed  with  the  state  insurance  commission- 
er, were  before  the  trial  court.  The  trial  court  heard 
the  testimony  of  witnesses  and  the  argument  of  coun- 
sel relating  to  said  records  and,  after  examining  the 
subpoenaed  records,  rendered  its  opinion,  which  is  in 
part  as  follows : 

"I  am  not  going  to  pass  upon  the  question  of  the 
change  of  occupation,  nor  determine  the  question 
of  whether  or  not  it  needs  to  be  voluntary.  I  am 
expressing  no  opinion  on  that  one  way  or  the 
other,  and  I  am  not  deciding  the  case  upon  the 
basis  of  estoppel,  although  I  will  say  it  occurs  to 
me  there  was  some  obligation  on  the  part  of  this 
company,  knowing  this  man  was  in  the  National 
Guard,  and  knowing  that  the  National  Guard  was 
mobilized  in  1941,  there  was  some  obligation  on 
its  part  to  not  accept  the  premiums  from  which  he 
was  to  get  $25.00  a  week  and  not  let  him  know  if 
he  got  injured  as  he  did  here  that  they  intended 
only  to  pay  him  $5.00  a  week,  and  make  certain 
mental  reservations  on  it. 

^"I  am  deciding  the  case  upon  the  basis  of  the 
Nordin  case.  Counsel  refers  to  it  as  a  technicality. 
It  may  be.  If  it  was  a  technicality  it  was  pointed 
out  to  this  particular  company  very  definitely  and 
emphatically  by  the  Supreme  Court  of  the  State 
of  Washington,  and  they  knew  it  was  not  a  mere 
technicality  before,  and  they  should  have  complied 
with  the  requirements  of  the  Supreme  Court's 
ruling.    I  see  no  question  about  the  company's 
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failure  to  comply  with  the  statute  as  the  statute 
has  been  interpreted  by  the  Supreme  Court. 

*1  am  reading  from  Nordin  vs.  Commercial 
Casualty  Insurance  Company,  176  Washington, 
64: 

''  'The  determinative  feature  of  this  case,  as 
we  view  it,  rests  upon  the  respondent's  failure  to 
establish  the  fact  that  it  had  filed  with  the  Insur- 
ance Commissioner  of  this  state  a  copy  of  its 
classification  of  risks  pertaining  to  the  policy  in 
suit,  as  required  by  the  statute. 

*'  'Rem,  Rev.  Stat.,  Sec.  7233,  provides  that  no 
accident  insurance  policy  shall  be  issued  or  de- 
livered until  a  copy  of  the  form  thereof  and  of  the 
classification  of  risks  pertaining  thereto  have 
been  filed  with  the  Insurance  Commissioner. 

*'  'Thus  it  will  be  seen  that  the  policy  is  to  be 
held  a  valid  and  binding  contract,  but,  in  so  far 
as  it  conflicts  with  Sec.  7233,  supra,  the  provi- 
sions of  the  latter  shall  govern.  Expressed  ac- 
cording to  result,  the  policy  does  not  draw  to  it- 
self, as  part  thereof,  any  classification  of  risks 
therein  referred  to,  unless  a  form  of  such  classi- 
fication pertaining  to  the  particular  policy  has 
been  filed  in  accordance  with  law.' 

''Now  counsel  for  the  defendant  takes  the  po- 
sition that  the  defendant's  exhibit  '1'  was  con- 
trolling at  the  time  the  policy  was  issued. 

"This  is  the  manual  of  the  Loyalty  Group.  It  is 
not  even  a  manual  of  this  particular  insurance 
company,  but  a  manual  of  the  Loyalty  Group,  of 
which  this  insurance  company  is  a  member,  and 
it  limits  the  risk  on  all  policies  issued  by  what- 
ever companies  are  members  of  the  Loyalty 
Group. 
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"The  testimony  of  the  witness  from  the  In- 
surance Commissioner's  office  that  they  filed  it 
with  the  Star  policy  at  the  time  it  was  filed,  must 
be  construed  to  be  an  attempt  to  comply  with  the 
classification  requirements  pertaining  to  the 
policy,  and  not  in  a  classification  of  the  limi- 
tations of  the  risk.  It  has  classes  A,  B,  C  and  D, 
and  is  the  premium  rate  for  those  accident 
policies.  These  other  papers  that  were  filed  are 
nothing  more  than  premium  rates. 

'*I  agree  with  Judge  Askren  that  I  cannot  con- 
ceive of  this  company,  having  gone  through  this 
experience  once,  that  they  would  turn  around  and 
do  it  just  as  bad  over  again,  but  after  this  case 
was  decided  in  January,  1934,  they  had  on  file 
their  manual  for  the  whole  Loyalty  Group  of  in- 
surance companies,  not  referring  to  any  policy, 
and  then  they  say  that  these  papers  they  filed  of 
statements  of  premium  rates  are  sufficient  to  meet 
the  requirements. 

"It  is  true  they  did  not  have  all  the  evidence 
before  them  in  that  case  that  they  wanted  to  have, 
but  you  have  all  of  it  here,  and  there  just  isn't 
anything  here  that  the  statute  was  complied  with 
and  that  they  filed  any  classification  pertaining 
to  this  policy.  They  didn't  even  file  a  classifica- 
tion of  risks  pertaining  to  the  Commercial  Casu- 
alty Insurance  Company,  but  filed  a  general 
classification  of  risks  for  all  the  companies  in  the 
Loyalty  Group. 

The  statement  by  the  insurer  that  the  state  insur- 
ance commissioner  was  satisfied  with  the  purported 
filing  of  classification  of  risks  by  the  insurer  stands 
unsupported,  but  even  if  true,  it  is  a  well-established 
principle  of  law  that  no  state  officer  or  employee  has 
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the  power  to  waive  compliance  with  the  statutes  of  the 
state. 

It  is  respectfully  submitted  that  the  district  court 
was  acting  entirely  within  its  judicial  discretion  in 
assuming  jurisdiction  in  this  case;  and  further,  under 
the  case  of  Erie  vs.  Tompkins,  304  U.  S.  64,  82  L.  Ed. 
1188,  58  S.  Ct.  817,  it  was  the  duty  of  the  Federal 
court  to  follow  the  state  decision  in  the  case  of  Nordin 
vs.  Commercial  Casualty  iTisiirance  Company^  176 
Wash.  59. 

Respectfully  submitted, 

June  Fowles 
C.  W.  Halverson 

Attorneys  for  Appellee. 
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Commercial  Casualty  Insurance  Company, 
a  New  Jersey  corporation,  Appellant  J   jr 

vs.  / 11139 

Leslie  0.  Fowles,  Appellee: 

Upon  Appeal  from  the  District  Court  of  the 

United  States  for  the  Eastern  District 

of  Washington,  Southern  Division. 


REPLY  BRIEF  OF  APPELLANT 


Appellee,  in  restating  the  factual  background  of 
the  litigation  makes  the  statement  on  Page  2  of  his 
brief  that  no  offer  of  payment,  either  in  the  amount 
demanded  by  the  insured  or  the  prorated  amount  al- 
leged to  be  due  by  the  insurer,  has  been  made.  There 
is  nowhere  in  the  record  any  evidence  whether  or  not 
such  offer  of  settlement  has  been  made  and  appel- 
lant believes  that  the  injection  of  this  new  fact,  for 
the  first  time  on  appeal,  is  improper.  If  the  appellee 
determines  to  inject  this  irrelevant  matter,  at  this 
stage  of  the  proceedings,  in  fairness  he  should  admit 
that  which  is  a  fact,  namely,  that  several  offers,  in  ex- 
cess of  the  amount  appellant  alleges  to  be  due  under 


the  policy,  were  made  to  the  appellee,  in  order  to  setti 
this  case  without  the  necessity  of  litigation. 

I. 

NECESSITY  OF  JURISDICTIONAL  AMOUNT  IN  DE 
CLARATORY  JUDGMENT  ACTION. 

The  appellee  under  the  headings  of  I.  and  II.  and 
III.  of  his  brief,  at  various  times  indicated  that  the 
law  is  to  the  effect  that  the  court  has  jurisdiction  to 
entertain  a  Declaratory  Judgment  Action,  even 
though  the  jurisdictional  amount  of  $3000.00  is  lack- 
ing. The  appellant  in  his  opening  brief  used  no  time 
or  space  on  this  point,  assuming  that  it  was  too  well 
understood  to  require  argument,  that  the  jurisdic- 
tional amount  of  $3000.00  was  a  prerequisite  to  the: 
bringing  of  an  action  in  the  Federal  Court,  regard- 
less of  whether  or  not  this  action  was  by  virtue  of: 
the  Declaratory  Judgment  Statute.  Appellee,  in  mak- 
ing this  argument  before  the  Ninth  Circuit  Court  of 
Appeals  has  picked  the  one  court,  which  more  than 
any  other,  has  repeatedly  asserted  the  proposition  that 
they  have  no  power  to  entertain  litigation  brought  by  j 
virtue  of  the  Declaratory  Judgment  Statute,  if  the 
minimum  jurisdictional  amount  is  lacking. 

A  succinct  statement  of  the  rule  is  given  by  Judge 
Parker  of  the  Fourth  Circuit,  as  follows : 

'The  Federal  Declaratory  Judgment  Act  ( Jud. 
Code  Sec.  274d,  28  U.S.C.A.  Sec.  400)  is  not 
one  which  adds  to  the  jurisdiction  of  the  court, 
but  is  a  procedural  statute  which  provides  an  ad- 
ditional remedy  for  use  in  those  cases  and  con- 
troversies of  which  the  federal  courts  already 
have  jurisdiction.''  Pacific  Mutttal  Life  Insur- 
ance Co,  V,  Parker,  71  F.(2d)  872. 
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One  of  the  leading  cases  enunciating  the  rule  of 
law  set  forth  by  the  appellant  herein  was  that  of  So. 
Pac.  Co.  V,  McAdoo,  82  F.(2d)  121,  wherein  it  was 
definitely  held  that  the  statutory  amount  of  $3000.00 
was  necessary  before  a  Federal  court  could  entertain 
jurisdiction  of  an  action,  despite  the  fact  that  the  ac- 
tion was  brought  under  the  Federal  Declaratory  Judg- 
ment Act.  In  that  proceeding,  a  case  was  brought  in 
the  Federal  District  Court  under  the  provisions  of 
the  Federal  Declaratory  Judgment  Act,  and  the  court, 
in  deciding  that  the  case  must  be  dismissed  for  lack  of 
the  jurisdictional  amount,  used  the  following  lan- 
guage. 

*The  Declaratory  Judgment  Act  (Jud.  Code 
Sec.  274d,  28  U.S.C.A.  Sec.  400  and  note)  is  lim- 
ited in  its  operation  to  those  cases  which  would 
be  within  the  jurisdiction  of  the  Federal  courts 
if  affirmative  relief  were  being  sought  (citing 
cases).  The  mere  fact  that  a  declaratory  judg- 
ment is  sought  is  not,  of  itself,  a  ground  of  fed- 
eral jurisdiction." 

This  court,  in  the  case  of  Gavica  et  at.  v.  Donough, 
93  F.  (2d)  173,  again  affirmed  the  holding  in  the  case 
of  So,  Pac,  Co,  V,  McAdoo,  supra,  and  reiterated  the 
statement  that  the  Declaratory  Judgment  Act  can- 
not endow  a  district  court  with  jurisdiction  which  it 
lacks  by  reason  of  the  insufficiency  of  the  amount  in 
controversy. 

Prof.  Borchard  in  his  treatise  on  Declaratory  Judg- 
ments, second  edition,  page  233,  says: 

^It  is  an  axiom  that  the  Declaratory  Judgment 
Act  has  not  enlarged  the  jurisdiction  of  the  courts 
over   subject   matter   and   parties,    although   it 


the  policy,  were  made  to  the  appellee,  in  order  to  settle 
this  case  without  the  necessity  of  litigation. 

I. 

NECESSITY  OF  JURISDICTIONAL  AMOUNT  IN  DE- 
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law  is  to  the  effect  that  the  court  has  jurisdiction  to 
entertain  a  Declaratory  Judgment  Action,  even 
though  the  jurisdictional  amount  of  $3000.00  is  lack- 
ing. The  appellant  in  his  opening  brief  used  no  time 
or  space  on  this  point,  assuming  that  it  was  too  well 
understood  to  require  argument,  that  the  jurisdic- 
tional amount  of  $3000.00  was  a  prerequisite  to  the 
bringing  of  an  action  in  the  Federal  Court,  regard- 
less of  whether  or  not  this  action  was  by  virtue  of 
the  Declaratory  Judgment  Statute.  Appellee,  in  mak- 
ing this  argument  before  the  Ninth  Circuit  Court  of 
Appeals  has  picked  the  one  court,  which  more  than 
any  other,  has  repeatedly  asserted  the  proposition  that 
they  have  no  power  to  entertain  litigation  brought  by 
virtue  of  the  Declaratory  Judgment  Statute,  if  the 
minimum  jurisdictional  amount  is  lacking. 

A  succinct  statement  of  the  rule  is  given  by  Judge 
Parker  of  the  Fourth  Circuit,  as  follows : 

'The  Federal  Declaratory  Judgment  Act  ( Jud. 
Code  Sec.  274d,  28  U.S.C.A.  Sec.  400)  is  not 
one  which  adds  to  the  jurisdiction  of  the  court, 
but  is  a  procedural  statute  which  provides  an  ad- 
ditional remedy  for  use  in  those  cases  and  con- 
troversies of  which  the  federal  courts  already 
have  jurisdiction.''  Pacific  Mutual  Life  Insur- 
ance Co,  V.  Parker,  71  F.(2d)  872. 
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Prof.  Borchard  in  his  treatise  on  Declaratory  Judg- 
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over   subject   matter   and   parties,    although   it 


manifestly  opens  to  prospective  defendants — and 
plaintiffs  at  an  early  stage  of  the  controversy — a 
right  to  petition  for  relief  not  heretofore  pos- 
sessed.'' 

In  other  words  the  Federal  Declaratory  Judgment 
Act  can  only  apply  to  causes  which  the  district  courts 
might  otherwise  be  empowered  to  hear  and  determine. 

West  Publishing  Company  v,  McColgan,  138 
F.(2d)  320. 

As  opposed  to  the  above  citations,  the  appellee,  in 
his  argument,  cites  cases  enunciating  a  general  prin- 
ciple as  to  the  discretion  of  the  courts  to  assume  or 
reject  jurisdiction  in  Declaratory  Judgment  matters, 
which  citations,  upon  investigation  have  no  relevancy 
as  to  the  question  of  whether  or  not  the  court  may 
entertain  a  case  where  the  jurisdictional  amount  is 
lacking. 

n. 

VALIDITY  OF  POLICY  NOT  IN  ISSUE 

The  major  portion  of  the  appellee's  brief  is  devoted 
to  attempting,  by  a  tortuous  process  of  reasoning,  to 
prove  that  the  appellant  has  denied  the  validity  of 
the  policy  of  the  insured.  This,  despite  the  fact  that 
the  pleadings  and  evidence  indicates  with  clarity  the 
fact  that  the  appellant  has  at  all  times  admitted  the 
existence  and  validity  of  the  policy.  The  reason  for  the 
appellee's  attempt  to  misconstrue  the  cases  on  this 
subject  is  obvious,  in  that  unless  he  can  convince  the 
court  that  the  policy  was  attacked,  he  realizes  that 
he  clearly  falls  short  of  the  jurisdictional  amount  re- 
quired for  federal  jurisdiction. 

Schedule  8  of  the  policy  relating  to  hospital  indem- 


nity  provides  that  the  company  will  pay,  among  other 
thing,  the  amount  for  hospital  expense.  Obviously  if 
the  appellee  is  treated  without  expense  at  a  Govern- 
ment Hospital,  he  cannot  prove  any  hospital  expense 
and  hardly  can  it  be  said  that  the  appellant  is  ques- 
tioning the  wording  of  the  policy  by  objecting  to  mak- 
ing a  payment  under  this  clause,  which  the  appellee 
himself  is  not  called  upon  to  pay. 

1.  Question  of  change  of  occupation. 

There  is  a  standard  clause  in  the  policy  in  suit  re- 
lating to  a  modification  in  the  event  of  the  change  of 
occupation  of  the  insured.  Again  the  appellee  on 
Page  13  of  his  brief  makes  a  strained  attempt  to 
show  that  it  would  be  necessary  to  construe  the  pol- 
icy if  it  were  determined  that  the  insured  had  changed 
his  occupation.  Inasmuch  as  the  lower  court  did  not 
pass  upon  this  aspect  of  the  case  it  is  not  determined 
necessary  to  cite  cases  in  support  of  appellant's  con- 
tention, but  it  can  be  said  that  there  is  an  unbroken 
line  of  cases  to  the  effect  that  if  it  is  indicated  that  an 
insured  changes  from  the  classification  of  occupation 
set  forth  in  the  policy  to  one  in  a  more  hazardous 
group,  he  is  not  entitled  to  the  full  indemnity  set 
forth  under  the  terms  of  the  policy,  and  it  makes  no 
difference  whether  or  not,  at  the  time  of  his  injury, 
he  was  not  actually  engaged  in  the  more  hazardous 
occupation  to  which  he  had  changed.  This  does  not 
call  for  any  construction  of  the  policy  but  merely  the 
determination  of  the  disassociated  fact  of  whether  or 
not  the  assured  had  actually  changed  his  occupation. 

It  hardly  seems  necessary  to  respond  to  the  argu- 
ment made  on  Page  13  of  the  appellee's  brief  to  the 


effect  that  there  was  a  controversy  regarding  the  in- 
sured's disability,  when  the  appellee  follows  up  his 
argument  by  admitting  that  the  total  disability  to  the 
date  of  trial  was  stipulated.  Even  were  this  not  so, 
the  question  of  whether  or  not  the  insured  were  to- 
tally disabled  is  a  factual  one.  The  denial  of  total 
disability  in  a  case  like  this  is  not  a  denial  of  the  va- 
lidity of  the  policy. 

2.  Appellee's  Argument  that  policy  was  attacked. 

On  page  16  of  his  brief,  the  appellee  makes  the  fol- 
lowing statement  which  is  the  crux  of  his  whole  ar- 
gument and  on  which  he  must  stand  or  fall  on  the 
question  of  jurisdiction.    The  statement  is  as  follows : 

**Where  validity  of  policy  is  being  attacked,  the 
face  value  of  the  policy  may  be  added  to  accrued 
benefits.'' 

With  the  foregoing  statement,  the  appellant  is  in 
full  accord  and  agrees  that  if  the  validity  of  the  pol- 
icy herein  were  being  denied,  that  the  face  value  there- 
of could  be  added  to  the  accrued  benefits.  Appellee 
has  failed  to  indicate  one  scintilla  of  proof  either  in 
the  pleadings  or  evidence,  wherein  the  appellant  has 
attempted  in  any  way  to  attack  the  validity  of  the 
policy.  All  of  the  following  quotations  on  this  sub- 
ject, in  appellee's  brief,  indicate  clearly  that  they  are 
cases,  where  the  insurance  company  involved  had  at- 
tempted to  lapse,  cancel  or  otherwise  cause  the  forfei- 
ture of  the  policy,  and  therefore  such  citations  are  not 
relevant  to  the  case  being  discussed. 

In  the  case  of  Pacific  Mutual  Life  Insurance  Co,  v. 
Parker,  71  F.(2d)  872,  quoted  on  pages  18  and  19  of 


the  appellee's  brief,  the  quoted  section  contains  the 
following  language : 

"What  is  asked  by  the  bill  is  not  merely  that 
prosecution  of  the  suits  that  have  been  instituted 
be  restrained  but  also  that  the  policy  be  cancelled 
and  surrendered.' '  (Italics  ours) 

On  page  19  of  the  appellee's  brief,  counsel  for  the 
appellee,  attempts  to  open  the  door  to  jurisdiction  by 
alleging  that  the  amount  of  this  policy  which  would 
be  payable  on  death  is  a  subject  which  should  afford 
the  appellee  access  to  the  Federal  Court,  despite  the 
fact  that  this  provision  of  the  policy  is  not  in  issue. 
In  support  of  this  odd  contention,  the  appellee  on  page 
19  of  his  brief  quotes  Judge  Parker  in  the  case  of  Pa- 
cific Mutual  Life  Insurance  Company  v,  Parker,  su- 
pra, to  the  effect  that  death  benefits  in  accident  poli- 
cies come  within  the  state  statute  prescribing  incon- 
testable periods  for  such  policies.  This  suggestion 
was  made  by  the  insurance  companies  involved  in  that 
case  to  protect  them  from  being  harmed  by  the  run- 
ning of  the  period  after  which  the  policy  would  be 
incontestable,  but  the  following  is  the  language  which 
Judge  Parker  used  in  passing  upon  this  subject. 

"The  policies  here,  however,  contain  no  incon- 
testable clause.  Reference  has  been  made  to 
sections  7986  and  7987  of  the  South  Carolina 
Code  of  1932,  which  prescribe  an  incontestable 
period  of  two  years  for  life  insurance  policies. 
There  is  a  question  as  to  whether  this  statute  ap- 
plies to  the  disability  insurance  features  of  poli- 
cies ;  but  the  question  need  not  be  answered  here, 
as  equity  jurisdiction  would  not  exist  in  any 
event.    If  the  limitation  of  the  statute  be  appli- 
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cable,  it  is  clear  that  it  had  already  run  at  the 
time  of  the  institution  of  the  suit,  as  the  policies 
were  issued  in  January,  1925,  and  the  suit  for 
cancellation  was  not  commenced  until  September, 
1933.  In  that  case,  the  policy  would  have  become 
incontestable  before  suit,  and  the  company  would 
have  no  rights  as  to  contestability  for  equity  to 
protect.  If  it  be  not  applicable,  then  there  is  no 
limitation  on  contestability  and  no  reason  for 
equity  to  intervene  lest  the  policy  become  incon- 
testable as  a  result  of  the  company's  inaction." 

3.  Life  Expectancy. 

Each  of  the  cases  cited  by  the  Appellee,  in  an  at- 
tempt to  show  that  the  life  expectancy  of  the  insured 
could  be  shown  as  a  basis  for  future  benefits  not  yet 
accrued,  embrace  a  set  of  facts  where  again  the  com- 
pany in  question  sought  to  cancel  or  nullify  the  policy. 
No  case  is  cited  where  the  life  expectancy  of  the  plain- 
tiff was  allowed  to  be  shown  where  the  validity  of  the 
policy  was  not  in  issue  and  attempt  to  cancel  had  not 
been  made. 

No  citation  is  given  which  indicates  that  judicial 
notice  will  be  taken  on  the  life  expectancy  of  the  in- 
sured, where  the  policy  was  not  sought  to  be  cancelled 
and  further  where  there  was  no  evidence  of  the  age 
of  the  insured  or  of  his  life  expectancy  produced  at 
the  trial. 

The  appellant  has  taken  this  appeal  from  the  de- 
cision of  the  lower  court  and  particularly  from  that 
part  of  the  decision  which  refuses  to  dismiss  this  case 
on  the  ground  that  the  requisite  jurisdictional  amount 
was  not  involved.     Starting  on  page  27  of  his  brief. 
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the  appellee  goes  through  the  curious  procedure  of 
trying  to  sustain  his  position  by  quoting  the  memoran- 
dum opinion  of  the  Judge  from  whose  decision  this 
appeal  is  being  taken.  This  despite  the  fact  that  the 
memorandum  opinion  is  set  out  in  full  in  the  state- 
ment of  facts  heretofore  filed  in  this  court.  It  is  sub- 
mitted that  if  the  memorandum  opinion  of  the  court 
below,  and  the  judgment  based  on  that  opinion,  is  in 
error,  and  the  appellant  alleges  that  it  is,  that  this 
error  is  not  cured  by  being  adopted  by  the  appellee  for 
support  of  the  decision  which  is  being  attacked  by  this 
appeal. 

CONCLUSION 

Stripped  of  its  non-essentials,  the  only  contention 
which  is  seriously  urged  in  the  brief  of  the  appellee  is 
that  the  validity  of  the  policy  involved  in  this  case  was 
being  attacked  or  that  the  policy  was  sought  to  be  can- 
celled and  that  therefore  its  future  benefits  should  be 
added  to  the  amount  of  the  accrued  disability  at  the 
time  of  the  suit. 

It  is  respectfully  submitted  that  neither  evidence 
nor  legal  citations  have  been  produced  by  the  appellee 
which  support  his  position.  It  is  further  submitted 
that  the  lower  court  was  entirely  without  jurisdiction 
to  entertain  this  case  and  that  upon  the  authority 
of  the  cases  cited  in  he  opening  brief  of  the  appellant, 
the  action  should  be  dismissed. 

Respectfully  submitted, 

William  J.  Madden, 

Ryan,  Askren  &  Mathewson, 

AttoTTieys  for  Appellant. 
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trict Court  for  tlie  Northern  District  of  Call-      | 
fomia 

Civil  No.  4158R 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

40.34  ACRES  OP  LAND  IN  THE  COUNTIES 
OP  PLACER  AND  EL  DORADO,  STATE 
OP  CALIPORNIA,  CENTRAL  PACIPIC 
RAILWAY  COMPANY,  a  Corporation. 
SOUTHERN  PACIFIC  LAND  COMPANY, 
a  Corporation;  GRACE  B.  MAITHER, 
GRACE  B.  MAITHER,  as  Administratrix  of 
the  Estate  of  A.  P.  Maither,  Deceased;  MAR- 
GARET V.  McDonald,  mary  e.  pow- 

LER,  JAMES  G.  MAITHER,  THE  EL  DO- 
RADO AND  PLACER  COUNTIES  GOLD 
MINING  &  POWER  COMPANY,  a  Corpora- 
tion; D.  B.  RICHARDS,  as  Trustee; 
CHARLES  BONE,  HEDWIG  B.  ENGLE, 
W.  J.  GIRARD,  CARL  VON  DER  MEH- 
DEN,  A.  B.  WHEELER,  P.  M.  DUNN,  W. 
D.  PENNYCOCK,  W.  D.  STEVENS,  B.  J. 
CORRIGAN,  GEORGIA  MAITHER,  ADA 
L.  THRELKELD,  P.  M.  O'CONNOR, 
STELLA  O'CONNOR,  R.  J.  MIEDEL,  R.  B. 
SOMERBY,  W.  H.  MORRISON,  W.  P. 
J'lSHER,  AMERICAN  RIVER  GOLD  MIN- 
ING  COMPANY,   a   Corporation;    PRED    I. 


United  States  of  America  3 

GREEN,  also  known  as  F.  I.  GREEN;  M.  L. 
CUMMINGS,  H.  A.  McKlNSTRY,  J.  A. 
WARE,  F.  J.  FOSTER,  J.  G.  MAITHER, 
SUSIE  M.  MAITHER,  GEORGE  Z.  JOHN- 
SON, JOHN  W.  KILLINGER,  C.  W. 
FLETCHER,  JACK  WARD,  IRENE  GAN- 
NETT, [1*]  JOHN  DOE  ONE,  JOHN  DOE 
TWO,  JOHN  DOE  THREE,  JOHN  DOE 
FOUR,  JOHN  DOE  FIVE,  JOHN  DOE  SIX, 
JOHN  DOE  SEVEN,  JOHN  DOE  EIGHT, 
JOHN  DOE  NINE,  JOHN  DOE  TEN ;  JANE 
DOE  ONE,  JANE  DOE  TWO,  JANE  DOE 
THREE,  JANE  DOE  FOUR,  JANE  DOE 
FIVE,  SAM  BLACK  CORPORATION  ONE, 
SAM  BLACK  CORPORATION  TWO,  SAM 
BLACK  CORPORATION  THREE,  SAM 
BLACK  CORPORATION  FOUR,  SAM 
BLACK  CORPORATION  FIVE.  All  per- 
sons in  occupancy  of  or  having  or  claiming 
any  interest  in  any  of  the  property  described 
in  this  complaint,  or  in  the  just  compensation 
to  be  determined  for  the  taking  thereof,  and 
also  unknown  owners,  claimants,  representa- 
tives, successors  and  assigns  of  said  defend- 
ants. 

Defendants. 

COMPLAINT  FOR  CONDEMNATION 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States,  in  and  for  the  Northern 
District  of  California. 


•Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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Comes  now  the  United  States  of  America,  the 
plaintiff  in  the  above-entitled  cause,  by  Frank  J. 
Hennessy,  United  States  Attorney  for  the  Northern 
District  of  California,  and  G.  B.  Hjelm,  Assistant 
United  States  Attorney  for  said  District,  as  attor- 
neys on  behalf  of  the  United  Stat-es  of  America, 
as  plaintiff  herein,  on  application  of  the  Secretary 
of  War  of  the  United  States,  and  mider  direction 
of,  and  by  authority  of  the  Attorney  General  of 
the  United  States,  and  complains  and  alleges : 

I. 

That  said  plaintiff  during  all  the  times  herein 
mentioned  was  and  is  a  sovereign  em]3owered  and 
authorized  to  acquire  by  purchase,  or  by  the  exercise 
of  the  power  of  eminent  domain,  any  real  estate, 
or  any  interest  therein,  wherever  situate  within  its 
jurisdiction,  necessary  for  any  public  use  of  the 
plaintiff. 

II. 

That  this  is  a  suit  of  a  civil  nature  brought  by 
said  plaintiff  under  the  authority  of  and  pursuant 
to  the  provisions  of  an  Act  of  Congress  approved 
April  24,  1888  (25  Stat.  94,  Section  591,  Title  33 
U.  S.  Code),  and  an  Act  of  Congress  approved  Au- 
gust 30,  1935  (Public  No.  409— 74th  Congress,  H.  R. 
6732)  entitled  '^An  Act  Authorizing  the  Construc- 
tion, Repair  and  Preservation  of  Certain  Public 
Works  on  Rivers  and  Harbors,  and  for  Other  Pur- 
poses,'' and  ^^  Rivers  and  Harbors  Committee  Doc- 
ument Numbered  50,  Seventy-Fourth  Congress," 
authorizing   the   acquisition   by  the   United   States 
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of  America  by  purcliase  and  condemnation  of  any 
estate,  right,  title  and/or  interest  in  and  to  the  real 
property  hereinafter  described.  [3] 

III. 

That  said  Acts  of  Congress  set  forth  in  the  para- 
graph last  aforesaid,  together  with  said  Rivers  and 
Harbors  Committee  Document  No.  50,  authorize  the 
Secretary  of  War  to  acquire  by  purchase  and  con- 
demnation any  estate,  right,  title  and/or  interest  in 
and  to  the  real  property  hereinafter  described  not 
now  held,  owned,  and/or  possessed  by  the  United 
States  of  America  for  the  purpose  of  for  a  period  of 
two  years  from  and  after  the  time  of  the  granting 
and  entry  of  an  Order  by  this  Court  granting  to 
the  United  States  of  America  immediate  possession 
of  said  land,  removing  concrete  aggregates  there- 
from and  from  out  the  same  and  for  the  purpose  of 
exercising  such  other  rights  therein  and  thereto  as 
may  be  incidental  to  the  construction  of  the  Ruck- 
a-Chucky  Dam  and  Reservoir  on  the  Middle  Fork 
of  the  Anierican  River,  in  the  Northern  Division  of 
the  Northern  District  of  California,  all  of  which 
is  in  furtherance  of  the  construction  and  mainte- 
nance of  the  Ruck-a-Chucky  Dam  and  Reservoir 
on  the  Middle  Fork  of  the  American  River  in  the 
Northern  Division  of  the  Northern  District  of  Cali- 
fornia, which  said  Ruck-a-Chucky  Dam  and  Res- 
ervoir is  a  project,  among  others,  of  preventing 
the  flow  of  debris  resulting  from  hydraulic  mining 
in  and  upon  and  natural  erosion  which  may  accu- 
mulate from,  the  watershed  of  the  said  Middle  Fork 
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of  the  American  River,  at  and  above,  the  place  on 
said  river  where  said  Riick-a-Chucky  Dam  and  Res- 
ervoir is  being  constructed,  down  the  course  of  said 
river  and  thence  down  the  American  River  into  the 
Sacramento  River,  and  preventing  such  debris  and 
accumulations  from  such  erosion  from  obstruct- 
ing, impeding  and  int-erfering  with  navigation  in 
the  navigable  portions  of  the  said  rivers. 

IV. 

;  .That  in  the  prosecution  of  the  project  for  the 
control  of  debris  in  the  Sacramento  River  and  its 
tributaries  in  the  State  of  California,  authorized 
by  ithe  River  and  Harbor  Act  [4]  of  August  30, 
1935,  the  Secretary  of  War  is  preparing  to  con- 
struct the  Ruck-a-Chucky  Dam  and  Reservoir  on 
the,, said  Middle  Fork  of  the  American  River,  and 
for  the  purpose  of  carrying  out  said  project  of  con- 
structing said  Ruck-a-Chucky  Dam  and  Reservoir, 
the  Secretary  of  War  has  selected  for  acquisition 
by  .the  XTnited  States  of  America  a  right  of  unin- 
terrupted use  and  occupancy  of  the  land  herein- 
after-described, for  a  period  of  two  years  from  and 
after  the  time  of  the  granting  and  entry  of  an  or- 
der by  this  Court  granting  to  the  United  States 
of  America  immediate  possession  of  said  land,  for 
the  purpose  of,  during  said  period  of  two  years, 
removing  concrete  aggregates  such  as  sand  and 
gravel  and  other  materials  commonly  known  as 
concret43  aggregates  therefrom  and  from  out  said 
land  in  such  quantity  and  (luantities  and  in  such 
manner    as    may    be    found    to    be    expedient    and 
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proper  in  the  carrying  out  of  said  project,  and  for 
the  purpose  of  exercising  such  other  rights  therein 
and  thereto  during  said  period  of  two  years  as  may 
be  incidental  to  the  construction  and  maintenance 
of  said  Ruck-a-Chucky  Dam  and  Reservoir,  and 
that  in  the  process  of  removing  said  concrete  ag- 
gregates from  and  out  of  said  land  for  the  pur- 
poses and  as  aforesaid  provision  for  recovery  of  the 
gold  contents  of  such  material  be  made,  upon  terms, 
conditions,  and  in  manner  as  follows: 

The  sand  and  gravel  plant  to  be  constructed 
by  the  United  States  of  America  so  as  to  permit  the 
installation  of  gold  recovery  devices  requiring  a 
vertical  drop  of  not  more  than  20  feet  for  materials 
which  will  pass  a  standard  W  screen  and  a  vertical 
drop  of  not  more  than  8  feet  for  material  which 
is  retained  on  a  standard  34"  screen  but  passes  a 
standard  V  screen,  said  gold  recovery  devices  to 
be  furnished,  installed,  and  operated  by  the  owner, 
and,  except  as  specifically  indicated  below,  without 
cost  to  the  United  States  of  America.  [5] 

(A)  All  material  will  pass  a  standard  1"  screen 
to  be  segregated  by  the  United  States  of  America 
into  two  sizes  and  delivered  to  the  gold  recovery 
devices  by  force  of  gravity  from  screen  or  trommel 
in  such  a  manner  that  no  material  amount  of  gold 
is  lost  before  delivery.  Separate  sizes  to  be  deliv- 
ered to  the  top  of  the  gold  recovery  devices  are  as 
follows: 

(a)     All  material  which  will  pass  a  standard 
/4"  screen; 
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(b)  All  material  which  is  retained  on  a 
standard  K"  screen  but  passes  a  standard  1" 
screen. 

(B)  Sufficient  water  to  be  delivered  by  the 
United  States  of  America  to  the  tojo  of  the  gold 
recovery  devices  for  their  efficient  operations,  such 
amount  not  to  exceed  2,100  gallons  per  minute. 

(C)  Sufficient  electrical  energy  to  be  delivered 
by  the  United  States  of  A^nerica  to  the  gold  recov- 
ery devices  for  their  efficient  operation,  such  amount 
not  to  exceed  20  horsepower  of  connected  load. 

(D)  Material  returned  from  the  gold  recovery 
devices  to  be  removed  by  the  United  States  of 
America  at  such  a  rate  as  will  prevent  clogging 
or  backing  up  to  such  an  extent  as  would  inter- 
fere with  the  operation  of  the  gold  recovery  de- 
vices. 

(E)  All  machinery,  plant,  buildings,  etc.,  to  be 
removed  by  the  United  States  of  America  from 
said  property  within  120  days  after  acceptance 
from  the  contractor  of  the  completed  dam  by  the 
United  States  of  America. 

(P)  Any  and  all  roads  on  the  property  which 
are  used  in  the  construction  of  the  Ruck-a-Chucky 
Dam  to  be  returned  to  the  above  mentioned  owner 
at  the  expiration  of  the  easement  in  as  good  condi- 
tion as  when  the  Government's  operation  began. 

The  above  provisions  to  be  subject  to  the  owner 
conforming  to  the  following  stipulations: 
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(1)  The  owner  to  operate  the  gold  recovery 
devices  in  such  a  manner  and  at  a  rate  that  the 
prime  purpose  of  the  sand  and  gravel  plant,  i.e., 
the  production  of  cleaned,  well-graded  sand  and 
gravel,  will  not  be  retarded. 

(2)  If  the  owner  elects  to  exercise  his  privilege 
of  extracting  the  gold  and  other  precious  metals 
from  the  materials  disturbed  by  the  United  States, 
he  is  to  furnish,  install,  and  operate  gold  recovery 
devices  which  will  require  vertical  clearances  as 
follows : 

(a)  A  vertical  drop  of  not  more  than  20 
feet  for  material  which  will  pass  a  standard 
34"  screen.  [6] 

(b)  A  vertical  drop  of  not  more  than  8  feet 
for  material  which  is  retained  on  a  standard 
34"  screen,  but  passes  a  standard  1"  screen. 

(3)  The  owner  to  return  all  material,  after  the 
removal  of  gold  and  other  precious  minerals  there- 
from by  force  of  gravity,  at  the  same  rate  and  of 
the  same  consistency  as  delivered  to  the  gold  re- 
covery devices,  with  a  loss  of  not  more  than  5  per 
cent. 

That  in  the  event  said  owners,  R.  J.  Miedel,  F.  A. 
O'Connor  and  Stella  O'Connor,  shall  fail  or  refuse 
to  carry  out  the  requirements  last  above  set  forth, 
at  the  time  required  by  the  Chief  of  Engineers, 
United  States  Department  of  War,  then  and  in  that 
event  the  plaintiff  shall  have  the  option  to  either 
take  the  said  concrete  aggregates  without  recovery 
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of  gold  contents  thereof,  if  any  there  be,  or  to  carry 
out  the  requirements  so  failed  or  refused  by  the 
said  defendants,  which  said  land  consisting  of  40.34 
acres,  more  or  less,  is  situate  in  the  County  of 
Placer  and  the  County  of  El  Dorado,  State  of 
California,  and  is  more  particularly  described  as 
follows,  to-wit: 

All  that  .certain  real  property  situate,  lying  and 
being  in  the  Counties  of  Placer  and  El  Dorado, 
State  of  California,  more  particularly  described  as 
follows: 

.  The  EV2  of  the  WVs  of  the  SE14  of  Section  23, 
Towpship  13  North,  Range  9  East,  Mount  Diablo 
Base  and  Meridian,  delineated  and  bounded  as  fol- 
lows: 

Bt^giilhing  at  a  point  marking  the  southeast  cor- 
ner df  the  SEy4  of  the  SWK  of  the  SE14  of  Sec- 
tion^ 23,  T.  13  N.  R.  9  E.,  M.D.B.&M.,  said  Point 
be^rii^ig  S.  89°  55'  W.  and  distant  1,345  feet,  more 
or.lese,  fr^mthe  corner  common  to  Sections  23,  24, 
25,afi(J,26,  T.  13  N.,  R.  9  E.,  M.D.B.  &  M.,  and  run- 
ning :thenee  along  the  line  between  Sections  23  and 
26, of  the  aforesaid  township  and  range,  S.  89°  55' 
W.,  672.8  feet,  more  or  less,  to  the  southwest  cor- 
ner of  the  SEy4  of  the  SWK  of  the  SEi/4  of  said 
Section  23,  thence  along  the  north  and  south  line 
on  the  west  side  of  the  Ey2  of  the  Wy2  of  SE14  of 
said  Section  23,  N.  2°  14'  W.,  2,667.2  feet,  more  or 
less,  to  the  northwest  corner  of  the  NEK  of  the 
NE14  of  the  SEy4  of  said  Section  23,  [7]  thence 
along  [he  oast  and  west  one-half  section  line  of 
said  Section  23,  N.  89°  10'  E.,  643.3  feet,  more. or 
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less,  to  the  northeast  corner  of  the  NEK  of  .the 
NE14  of  the  SE34  of  said  Section  23 ;  thence  along 
the  north  and  south  line  on  the  east  side  of  the  EI/2 
of  the  WY2  of  the  SE14  of  said  Section  23,  S.  2°  52' 
E.,  2,677.0  fe-et,  more  or  less,  to  the  point.'of  begin- 
ning, and  containing  40.34  acres,  more  or  [less.  •. 

All  of  the  above  bearings  are  referred  to  the  true 
north  meridian. 

That  a  map  or  plat  showing  the  land  above  de- 
scribed with  the  river  and  lands  adjacent  thereto, 
is  hereto  annexed,  marked  Exhibit  '^A"  and  made 
a  part  hereof. 

V.  ■  ,.i 

That  the  estate  or  interest  in  and  to  the  said  land 
described  in  paragraph  IV  of  this  complaint,  which 
the  plaintiff  intends  to  seek,  take,  acquire,  condemn, 
hold  and  own  by  these  proceedings,  is  a  right,  power, 
and  privilege  of  uninterrupted  use  and  occupancy 
of  the  said  land  described  in  said  paragraph  IV, 
for  a  period  of  two  years  from  and  after  the  time 
of  the  granting  and  entry  of  an  order  by  this  Court, 
granting  to  the  United  States  of  America  immedi- 
ate possession  of  said  land  for  the  purposes  of,  and 
with  the  right,  power,  and  privelege  of,  during  said 
period  of  two  years,  taking  and  removing  concrete 
aggregates  such  as  sand  and  gravel  and  other  mate- 
rials commonly  know^n  as  concrete  aggregates  there- 
from and  from  out  said  land  in  such  quantity  and 
quantities  and  in  such  manner  as  may  be  found 
by  the  plaintiff  exi)edient,  necessary  and  proper  in 
the  carrying  out  of  the  construction  of  said  Ruck- 
a-Chucky  Dam  and  Reservoir  project,  and  with  the 
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right  and  for  the  purpose  of  exercising  such  other 
rights  in  and  to  said  land,  during  said  period  of 
two  years,  as  may  be  incidental  to  the  construction 
of  said  Ruck-a-Chucky  Dam  and  Reservoir,  and 
that  in  the  process  of  the  removal  of  said  mate- 
rials from  and  out  of  said  land  for  purposes  and 
uses  as  aforesaid,  [8]  provision  for  recovery  of  the 
gold  contents  of  such  material  to  be  made,  upon 
terms,  conditions,  and  in  manner  as  set  forth  in 
paragraph  IV  of  this  complaint  commencing  at 
line  25,  page  4,  and  ending  at  the  word  *^  defend- 
ants*' in  line  15,  page  4b;  such  right,  power,  and 
privilege  of  use  and  occupancy  of  said  land  and 
the  removal  of  concrete  aggregates  from  and  out  of 
said  land  to  be  uninterrupted  during  said  period  of 
two  years,  free  from  any  right  or  claim  of  any  de- 
fendants herein  to  at  all  interfere  with  or  interrupt 
such  use  and  occupancy  by  the  United  States  of 
America,  and  all  thereof  for  the  purposes  afore- 
said. 

VI. 
That  adequate  funds  are  available  for  paying 
any  and  all  awards  that  may  be  granted  herein  to 
any  of  said  above  named  defendants  or  to  anyone 
having  any  interest  in  and  to  said  land,  from  an 
appropriation  for  maintenance  and  improvements 
of  existing  woi'ks  for  Rivers  and  Harbors,  Act  ap- 
proved July  19,  1937.  [9] 

VII. 

That   in  the   opinion  of  the   Secretary   of  War 
and  the  Chief  of  Engineers  of  the  War  Department, 
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it  is  necessary,  advantageous  and  in  the  interests 
of  the  United  Statues  that  the  right  of  use  and  oc- 
cupancy described  in  paragraph  V  hereof  in  and 
to  said  land  described  in  paragraph  IV  hereof  be 
acquired  by  judicial  proceedings  for  the  use  afore- 
said, and  the  Secretary  of  War  has  so  determined 
and  has  approved  of  such  acquisition. 

VIII. 

That  the  Secretarv  of  War  of  the  United  States, 
pursuant  to  the  provisions  of  the  foregoing  Acts  of 
Congress,  has  endeavored  to  acquire  said  quantum 
of  estate  as  set  forth  in  paragraph  V  hereof  for 
the  purposes  aforesaid,  in  and  to  said  land  described 
in  paragraph  IV  hereof,  but  has  been  unable  to 
acquire  the  same  up  to  this  time  at  prices  and 
upon  conditions  and  terms  deemed  by  hiir  to  be 
reasonable,  and  therefore  has  determined,  and  is  of 
the  opinion,  that  it  is  necessary,  advantageous  and 
in  the  interests  of  the  United  States  that  said 
quantum  of  estate  be  acquired  by  judicial  proceed- 
ings, and  has  made  application  to  the  Attorney 
General  of  the  United  States  to  institute  such  pro- 
ceedings, and  the  Attorney  General  of  the  United 
States,  in  pursuance  of  said  application,  has  di- 
rected the  United  States  Attornev  for  the  North- 
ern  District  of  California  to  institute  these  con- 
demnation proceedings. 

IX. 

That  pursuant  to  an  Act  of  Congress  approved 
July  18,  1918  (40  Stat.  911  C.  155,  Sect.  5;  Section 
594,  Title  33,  U.  S.  Code),  the  plaintiff,  upon  the 
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filing  of  the  complaint  in  this  proceeding,  becomes 
entitled  to  the  right  to  take  immediate  possession 
of  said  land,  the  portion  of  said  Act  relating  to 
immediate  possession  being  in  the  words  and  fig- 
ures following:  [10]  ^^ Whenever  the  Secretary  of 
War,  in  pursuance  of  authority  conferred  on  him 
by  law,  causes  proceedings  to  be  instituted  in  the 
name  of  the  United  States  for  the  acquirement  by 
condemnation  of  any  lands,  easements,  or  rights 
of  way  needed  for  a  work  of  river  and  harbor  im- 
provements duly  authorized  by  Congress,  the 
United  States,  upon  the  filing  of  the  petition  in  any 
such  proceedings,  shall  have  the  right  to  take  im- 
mediate possession  of  said  lands,  easements,  or 
rights  of  way,  to  the  extent  of  the  interest  to  be 
acquired,  and  proceed  with  such  public  works 
thereon  as  have  been  authorized  by  Congress;  Pro- 
vided, that  certain  and  adequate  provision  shall 
have  been  made  for  the  payment  of  just  compen- 
sation to  the  party  or  parties  entitled  thereto,  either 
by  previous  appropriation  by  the  United  States 
or  by  the  deposit  of  moneys  or  other  form  of  se- 
curity in  such  amount  and  form  as  shall  be  ap- 
proved by  the  court  in  which  such  j)roceedings  shall 
be  instituted.  The  respondent  or  respondents  may 
move  at  any  time  in  the  court  to  increase  or  change 
the  amounts  or  securities,  and  the  court  shall  make 
such  order  as  shall  be  just  in  the  premises  and  as 
shall  adequately  protect  the  respondents.  In  every 
case  the  proceedings  in  condemnation  shall  be  dili- 
gently prosecuted  on  the  part  of  the  United  States 
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in  order  that  such  compensation  may  be  promptly 
ascertained  and  paid/' 

X. 

That  the  Secretary  of  War  of  the  United  States, 
pursuant  to  the  provisions  of  Section  5  of  the  said 
River  and  Harbor  Act  of  July  18,  1918,  has  deter- 
mined and  is  of  the  opinion  that  it  is  necessary, 
advantageous  and  in  the  interests  of  the  United 
States  that  an  order  be  obtained  from  this  Court 
authorizing  the  said  Department  to  take  immedi- 
ate possession  of  the  said  land,  and  the  said  United 
States  Attorney  has  been  authorized  and  directed 
by  the  Attorney  General  of  the  United  States  to 
take  proper  proceedings  herein  to  secure  such  or- 
der from  the  above  named  Honorable  Court. 

XI. 

That  said  public  use  and  improvement  proposed 
herein  to  be  made  by  the  United  States  of  America 
is  planned  and  located  in  the  manner  which  will  be 
most  compatible  with  the  greatest  pubUc  good  and 
the  least  private  injury.  [11] 

XII. 
That  all  preliminary  steps  required  by  law  have 
been  taken  to  entitle  plaintiff  to  institute  these  pro- 
ceedings. 

XIII. 
That  the  purposes  for  which  plaintiff  is  taking- 
said  quantum   of   estate   in  and  to   said   land   are 
necessary  and  constitute  a  public  use,  and  that  the 
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use  to  which  said  property  is  to  be  applied  is  a 
use  authorized  by  law. 

XIV. 

That  so  far  as  the  plaintiff  has  been  able  to  as- 
certain the  lands  hereinbefore  described  are  not  de- 
voted to  public  use. 

XV. 

That  the  title  and  the  fee  in  and  to  said  land 
described  in  paragraph  IV  hereof  is  vested  in  the 
United  States  of  America  and  is  subject  only  to 
alleged  outstanding  mineral  rights  claimed  by  said 
defendants ; 

XVI. 

That  the  above  named  defendants,  and  each  of 
them,  claim  to  have,  own  or  hold  some  ownership, 
right,  title,  estate,  interest,  claim,  demand  or  lien 
in,  to  or  upon  said  property  hereinbefore  described, 
and  that  the  names  of  all  the  owners  and  claimants 
of  any  interest,  right  or  claim  in  and  to  the  said 
land  so  far  as  is  known  to  the  plaintiff,  are  set  forth 
in  the  title  of  this  action. 

XVII. 

That  there  may  be  persons  unknown  w^ho  may 
have  some  right,  title,  estate,  interest,  claim,  de- 
mand or  lien  in,  to,  or  upon  said  property  herein- 
before described  and  for  that  reason  all  unknown 
owners,  claimants,  lienors  and  lessees  having  or 
claiming  to  have  any  right,  title,  estate,  interest, 
claim,  demand  or  lien,  and  all  occupants  and  users 
and  holders  and  owners  of,  and  claimants  to  ease- 
ments in,  upon,  over,  across  [12]   or  through  the 
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lands  hereinbefore  described,  and  all  unknow^i  as- 
signees and  successors  of  the  parties  named  herein 
are  made  parties  defendant  to  this  complaint. 

XVIII. 

That  the  defendants,  John  Doe  One,  John  Doe 
Two,  John  Doe  Three,  John  Doe  Four,  John  Doe 
Five,  John  Doe  Six,  John  Doe  Seven,  John  Doe 
Eight,  John  Doe  Nine,  John  Doe  Ten,  Jane  Doe 
One,  Jane  Doe  Two,  Jane  Doe  Three,  Jane  Doe 
Four,  Jane  Doe  Five,  Sam  Black  Corporation  One, 
Sam  Black  Corporation  Two,  Sam  Black  Corpo- 
ration Three  and  Sam  Black  Corporation  Four  and 
Sam  Black  Corporation  Five,  are  sued  and  desig- 
nated herein  by  fictitious  names  for  the  reason  that 
their  true  names  are  unknown  to  the  plaintiff,  but 
that  plaintiff  will,  upon  ascertaining  their  true 
names,  substitute  the  same  for  such  fictitious  names 
by  proper  amendments;  that  said  defendants,  and 
each  of  them,  have,  or  claim  to  have,  an  interest  in 
said  land  described  in  paragraph  IV  of  this  com- 
plaint, but  that  the  nature,  character  or  extent  of 
such  interest  is  unknown  to  the  plaintiff. 

XIX. 

The  plaintiff  further  alleges  that  the  Congress 
of  the  United  States  by  the  Act  entitled  ''Making 
Appropriations  for  the  Fiscal  Year  Ending  June 
30,  1938,  for  Civil  Functions  administered  bv  the 
War  Department,  and  for  Other  Purposes,''  ap- 
proved July  19,  1937  (Public  No.  208— 75th  Con- 
gress, H.  R.  7493)  has  appropriated  funds  for  the 


18  F.  M,  O'Connor,  et  ah,  vs. 

acquisition  of  the  right  to  use  and  occupancy  of  the 
land  hereinbefore  described  and  sought  herein  to 
be  taken,  and  the  appurtenances  thereto,  and  that 
there  are  sufficient  funds  now  available  for  the 
payment  of  just  and  reasonable  compensation  there- 
for in  whatever  sum  this  Court  may  adjudge  con- 
stitutes such  just  and  reasonable  compensation, 
and  sufficient  funds  are  available  for  the  develop- 
ment and  future  control  of  said  Ruck-a-Chucky 
Dam  and  Reservoir  Project.   [13] 

XX. 

That  the  public  use,  interest,  convenience  and 
necessity  require  that  the  said  quantum  of  estate 
in  said  land  hereinbefore  described,  together  with 
the  appurtenances  thereto,  be  appropriated  to  the 
extent  and  for  the  purposes  as  aforesaid,  acquired 
and  taken  for  the  purposes  hereinbefore  set  forth, 
and  as  set  forth  in  said  Document  No.  50,  and  the 
recommendation  of  the  Chief  of  Engineers  therein 
contained,  that  this  Honorable  Court  inquire  into, 
determine  and  adjudge  any  and  all  ownerships,  in- 
terest, titles,  estates,  demands  or  liens  of  said  de- 
fendants, and  each  of  them,  in,  to,  or  upon  said 
land,  or  any  part  thereof. 

XXI. 

That  none  of  the  property  herein  described  has 
heretofore  been  appropriated  for  public  use. 

XXII. 

That  the  defendant.  Central  Pacific  Railway 
Company,  a  corporation,  is  a  corporation  duly  or- 
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ganized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Utah,  and  duly  authorized  to 
own  property  and  transact  business  in  the  State  of 
California. 

That  said  defendant,  Central  Pacific  Railway 
Company,  a  corporation,  claims  some  right,  title 
and  interest,  other  than  the  fee,  in  and  to  the  land 
described  in  paragraph  IV  of  this  complaint,  the 
particular  nature  whereof  is  to  plaintiff  unknown, 
except  that  certain  records  in  the  office  of  the 
County  Recorder  in  and  for  the  County  of  Placer, 
State  of  California,  disclose  that  under  date  of 
October  10,  1904,  said  defendant  corporation  filed 
an  action  against  one  Grace  B.  Maither,  Adminis- 
tratrix of  the  Estate  of  A.  P.  Maither,  de<3eased,  to 
cancel  an  alleged  contract  of  sale  between  it  and 
the  said  A.  P.  Maither,  which  contract  bears  date 
of  November  18,  1901;  that  in  said  action  a  judg- 
ment was  made  [14]  and  entered  in  favor  of  said 
defendant  corporation  on  November  9,  1904;  that 
other  than  as  aforesaid  the  plaintiff  has  no  infor- 
mation as  to  the  claim  of  said  defendant.  Central 
Pacific  Railway  Company,  a  corporation,  and  leaves 
it  to  said  last  named  corporation  to  appear  herein 
and  assert  its  claim,  if  any  it  has. 

XXIII. 

That  said  defendant.  Southern  Pacific  Land 
Company,  a  corporation,  is  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California. 

That  said  defendant,  Southern  Pacific  Land  Com- 
pany, a  corporation,  claims  some  right,  title  or  in- 
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terest  in  and  to  said  land  described  in  paragraph  : 
IV  of  this  complaint,  other  than  the  fee  therein  and 
thereto,  and  that  such  claim  is  based  upon  some 
assignment  of  interest  from  said  defendant.  Cen- 
tral Pacific  Railway  Company,  a  corporation,  the 
nature  of  which  is  to  plaintiff  imknown,  and  plain- 
tiff leaves  it  to  said  defendant  corporation  to  ap- 
pear herein  and  assert  its  claim,  if  any  it  has. 

XXIV. 

That  said  defendant,  Grace  B.  Maither,  indivi- 
dually and  said  defendant  Grace  B.  Maither,  as 
Administratrix  of  the  Estate  of  A.  F.  Maither,  de- 
ceased, may  claim  some  right,  title  or  interest  in  and 
to  the  land  described  in  paragraph  IV  of  this  com- 
plaint other  than  the  fee  therein  and  thereto,  the 
nature  and  extent  of  which  claim  is  to  plaintiff  un- 
known and  plaintiff  leaves  it  to  said  defendant  to 
in  her  individual  capacity  and  as  Administratrix 
as  aforesaid,  appear  and  assert  such  claim  as  she 
may  have,  if  any. 

Plaintiff  alleges  that  said  defendant  has  no  valid 
claim  in  and  to  the  said  real  property,  and  if  she 
ever  did  have  such  claim  the  same  is  now  null  and 
void.  [15] 

XXV. 

That  said  defendants,  Margaret  V.  McDonald, 
Mary  E.  Fowler,  and  James  G.  Maither,  appear  by 
the  records  in  the  office  of  the  County  Recorder  in 
and  for  said  Coimty  of  Placer,  to  have  acquired  by 
deed  from  one  Martha  Huffman  dated  December 
21,  1912,  and  recorded  September  25,  1913  in  Book 
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144  of  Deeds,  at  page  394,  said  Placer  County  Rec- 
ords, title  to  what  is  designated  in  said  deed  of  con- 
veyance as  ^'Mile  Hill  Water  Right"  in  and  to  said 
Section  23  referred  to  in  paragraph  IV  of  this 
complaint. 

That  plaintiff  is  not  informed  of  the  nature  and 
the  extent  of  such  ''Mile  High  Water  Right"  in  so 
far  as  the  same  may  affect  the  land  described  in 
paragraph  IV  of  this  complaint  and  therefore  leaves 
it  to  said  defendants  to  appear  herein  and  assert 
such  rights,  claim  or  claims,  if  any,  they  have. 

XXVI. 

That  said  defendant,  The  El  Dorado  and  Placer 
Counties  Gold  Mining  &  Power  Company,  is  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Arizona,  and  un- 
til March  1,  1919  v/as  duly  authorized  to  transact 
business  and  a-cquire  interest  in  land  in  the  State 
of  California;  that  on  said  March  1,  1919,  the  said 
corporation  forfeited  its  California  franchise  and 
has  not  to  the  date  of  the  commencement  of  this 
action  had  its  franchise  restored. 

That  under  date  of  September  4,  1907,  said  cor- 
poration executed  a  deed  of  trust  to  said  defendant 
D.  B.  Richards,  as  trustee,  in  which  deed  of  Trust 
the  said  defendants  Charles  Bone,  Hedwig  B.  En- 
gl e,  W.  J.  Girard,  Carl  Von  Der  Mehden,  A.  B. 
Wheeler,  F.  M.  Dunn,  W.  D.  Pennyco-ck  and  W.  D. 
Stevens,  are  named  as  beneficiaries,  which  deed  of 
trust  was  recorded  on  September  7,  1917,  in  Book 
167  of  Deeds,  at  page  239,  in  [16]  the  office  of  the 
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County  Recorder  in  and  for  the  said  County  of 
Placer,  which  deed  of  trust,  among  other  property, 
covers  the  '' Middle  Ford  Placer  Mining  Claim"  in 
the  SEi/4  of  said  section  23,  and  also  all  the  right, 
title  and  interest  of  said  corporation  in  and  to  the 
'^Georgia  Lee  Placer  Mining  Claim;"  that  said 
property  covered  by  said  deed  of  trust  was  sold 
under  the  terms  of  the  said  deed  of  trust  because 
of  a  default,  and  a  trustee's  deed  was  issued  to  said 
defendant  B.  J.  Corrigan;  that  the  said  trustee's 
deed  did  not  include  the  ''Georgia  Lee  Placer 
Mining  Claim;"  that  the  said  ''Georgia  Lee  Placer 
Mining  Claim"  was  purported  to  have  been  located 
on  March  31,  1913,  by  Andrew  Schlappi,  Andrew 
Hoffman,  said  defendant  Georgia  Maither  and  said 
defendant  Ada  L.  Threlkeld;  that  the  said  Andrew 
Schlappi  and  the  said  Andrew  Hoffman  thereafter 
conveyed  their  purported  interests  as  aforesaid  to 
said  defendants  Georgia  Maither,  and  Ada  L.  Threl- 
keld. 

That  plaintiff  is  not  informed  as  to  the  nature  and 
extent  of  the  claim  or  claims  of  said  defendants, 
The  El  Dorado  and  Placer  Counties  Gold  Mining 
&  Power  Company,  a  corporation,  D.  B.  Richards, 
as  trustee,  Charles  Bone,  Hedwig  B.  Engle,  W.  J. 
Girard,  Carl  Von  Mehden,  A.  B.  Wheeler,  F.  M. 
Dunn,  W.  D.  Pennycock,  W.  D.  Stevens,  B.  J.  Cor- 
rigan, Georgia  Maither  and  Ada  L.  Threlkeld,  and 
leaves  it  to  said  defendants,  and  each  of  them,  to 
appear  herein  and  assert  whatever  claim  or  claims 
they  or  each  of  them  may  have  in  and  to  said  real 
property  described  in  paragraph  IV  hereof,  other 
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than  the  fee  therein  and  thereto  which  is  vested  in  the 
United  States  of  America. 

XXVII. 

That  the  said  defendant  American  River  Gold 
Mining  Company,  a  corporation,  is  a  corporation 
organized  and  existing  [17]  under  and  by  virtue  of 
the  laws  of  the  State  of  California. 

That  the  said  defendants,  American  River  Gold 
Mining  Company,  a  corporation,  F.  J.  O'Connor, 
Stella  O'Connor,  R.  B.  Somerby,  W.  H.  Morrison 
and  W.  F.  Fisher,  claim  some  right,  title  or  interest 
in  and  to  the  real  property  described  in  paragraph 
IV  hereof  other  than  the  fee  therein  and  thereto 
which  is  vested  in  the  United  States  of  America; 
that  plaintiff  is  unable  to  state  what,  if  any,  rights 
said  defendants  last  above  named  may  have  in  and 
to  said  real  property  and  therefore  leaves  it  to  said 
defendants  last  named  to  appear  herein  and  assert 
any  claim  they  or  each  of  them  may  have  other  than 
the  fee  vested  as  aforesaid  in  the  United  States  of 
America. 

XXVIII/2. 

That  from  information  had  from  the  Division  of 
Investigation  of  the  United  States  Department  of 
Interior,  General  Land  Office,  Washington,  D.  C, 
it  appears  and  plaintiff  so  alleges,  that  the  defend- 
ants R.  J.  Miedel,  F.  J.  O'Connor  and  Stella  O'Con- 
nor, are  the  only  owners  of  any  valid  mineral  rights 
in  and  to  the  said  real  property  described  in  para- 
graph IV  hereof. 
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XXVIII. 

That  the  said  defendant  Fred  I.  Green,  also 
known  as  F.  I.  Green,  claims  some  right,  title  or 
interest  in  and  to  the  real  property  described  in 
paragraph  IV  hereof  other  than  [18]  the  fee 
therein  and  thereto  which  is  vested  in  the  United 
States  of  America,  and  under  date  of  June  13,  1938, 
said  defendant  Fred  I.  Green,  also  known  as  F.  L 
Green,  filed  an  action  to  quiet  title  to  certain  al- 
leged mining  rights  and  mining  claims  covering 
among  other  property  mining  claims  in  and  to  said 
real  property  described  in  paragraph  IV  hereof 
against  said  defendants,  F.  M.  O'Connor,  Stella 
O'Connor,  R.  J.  Miedel,  R.  B.  Somerby,  W.  H. 
Morrison,  W.  F.  Fisher  and  American  River  Gold 
Mining  Company,  a  corporation,  and  said  action  is 
presently  pending  in  the  Superior  Court  of  the 
State  of  California  in  and  for  said  County  of 
Placer. 

That  plaintiff  is  unable  to  state  w^hat,  if  any, 
rights  said  defendants  Fred  I.  Green,  also  known 
as  F.  I.  Green,  may  have  in  and  to  any  mining 
claims  in  and  to  said  real  property  described  in 
paragraph  IV  hereof  and  leaves  it  to  said  defend- 
ant to  appear  herein  and  assert  any  claim  he  may 
have  therein  or  thereto  other  than  in  the  fee  which 
is  vested  in  the  United  States  of  America. 

XXIX. 

That  the  said  defendant,  R.  J.  Miedel,  claims 
some  right  or  interest  in  and  to  the  land  described 
in  paragraph  IV  hereof,  other  than  the  fee  therein 
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and  thereto  by  virtue  of  ownership  of  what  pur- 
ports to  be  known  as  the  ^^  Spanish  Bar  Placer  Min- 
ing Claim,"  which  claim  purports  to  have  been 
located  by  said  defendants,  F.  M.  O'Connor,  Stella 
O'Connor,  and  one  F.  A.  Crone  and  one  D.  A. 
Crone,  under  date  of  August  28,  1934,  recorded 
August  29,  1934,  in  Book  '' Y"  of  Mining  Locations, 
page  345,  El  Dorado  County  Records,  in  the  office 
of  the  County  Recorder  in  and  for  said  County  of 
El  Dorado,  and  said  defendant  R.  J.  Miedel  claims 
said  *' Spanish  Bar  Placer  Mining  Claim"  by  virtue 
of  assignment  and  quitclaim  deeds  from  said  F.  A. 
Crone  and  D.  A.  Crone.  [19] 

XXX. 

.  That  said  defendants,  Fred  I.  Green,  also  known 
as  F.  I.  Green,  and  M.  L.  Cummings,  claim  to  have 
relocated  said  '* Spanish  Bar  Placer  Mining  Claim" 
under  the  name  of  the  '*  Spanish  Bar  Association 
Placer  Mining  Claim"  by  notice  dated  September 
26,  1937,  in  which  it  is  claimed  that  the  original  loca- 
tion of  '^  Spanish  Bar  Association  Placer  Mining 
Claim"  as  located  August  28,  1934,  has  been  aban- 
doned and  forfeited,  and  said  relocation  is  recorded 
in  the  office  of  the  County  Recorder  in  and  for  the 
County  of  El  Dorado,  California,  September  29, 
1937,  in  Book  ''Z"  of  Mining  Locations  at  page  320; 
That  ])laintiff  is  vmable  to  determine  the  extent 
and  nature  of  said  claim  of  said  defendants  Fred 
I  Green  and  M.  L.  Cummings  and  leaves  it  to  said 
defendants  to  appear  herein  and  assert  any  claim 
they  or  either  of  them  may  have  in  and  to  the  real 
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13roperty  described  in  paragraph  IV  hereof,  other 
than  the  fee  therein  and  thereto  which  is  vested  in 
the  United  States  of  America. 

XXXI. 

That  the  said  defendants,  H.  A.  McKinstry,  J.  A. 
Ware,  F.  J.  Foster  and  J.  G.  Maither,  have  filed 
the  following  mining  location,  to-wit,  ^'Middle  Fork 
Placer  Mining  Claim,"  dated  February  3,  1908, 
recorded  March  20,  1908  in  Book  '^N,''  page  406, 
and  Amended  Location  in  Book  ^^S,''  page  336,  in 
the  [20]  Office  of  the  County  Recorder  in  and  for 
the  said  County  of  El  Dorado. 

That  plaintiff  is  unable  to  determine  the  extent 
and  nature  of  said  claim  of  said  defendants  last 
above  named  in  and  to  the  real  property  described 
in  paragraph  IV  of  this  complaint  and  leaves  it  to 
said  defendants,  and  each  of  them,  to  appear  herein 
and  assert  whatever  claim  or  claims  they  or  each 
of  them  may  have  in  and  to  said  real  property 
described  in  paragraph  IV  hereof,  other  than  the 
fee  therein  and  thereto  which  is  vested  in  the  United 
States  of  America. 

XXXII. 

That  the  said  defendant,  Susie  M.  Maither,  filed 
mining  claim  known  as  ^'Big  Bend  Placer  Mining 
Claim,''  dated  May  21,  1917,  recorded  in  the  office 
of  the  County  Recorder  in  and  for  said  County  of 
El  Dorado  on  May  23,  1917,  in  Book  ^^S,"  page  376. 

That  plaintiff  is  not  able  to  determine  what  in- 
terest, if  any,  said  defendant  has  in  and  to  the  leal 
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property  described  in  paragraph  IV  hereof  and 
leaves  it  to  said  defendant  to  appear  herein  and 
assert  whatever  claim  she  may  have  in  and  to  said 
real  property  described  in  paragraph  IV  hei'eof, 
other  than  the  fee  therein  and  thereto  which  is 
vested  in  the  United  States  of  America. 

XXXIII. 

That  on  March  12,  1932,  the  said  defendants, 
George  Z.  Johnson,  John  W.  Killinger  and  C.  W. 
Fletcher  made  location  of  what  is  known  as  **Good 
Find  Placer  Mining  Claim"  and  caused  notice  of 
such  mining  claim  to  be  recorded  in  the  office  of  the 
County  Recorder  in  and  for  said  County  of  El 
Dorado  on  March  17,  1932,  in  Book  '^X,"  page  323. 

That  plaintiff  is  unable  to  determine  the  nature 
and  extent  of  the  interest  of  said  defendants  last 
named  in  and  [21]  to  the  real  property  described 
in  paragraph  IV  of  this  complaint  and  leaves  it  to 
said  defendants,  and  each  of  them,  to  appear  herein 
and  assert  whatever  claim  or  claims  they  or  each 
of  them  may  have  in  and  to  said  real  property  de- 
scribed in  paragraph  IV  hereof,  other  than  the  fee 
therein  and  thereto  which  is  vested  in  the  United 
States  of  America. 

XXXIV. 

That  on  July  1,  1935,  the  said  defendants.  Jack 
Ward  and  Irene  Gannett,  filed  a  mining  location 
known  as  '^Oregon  Bar  Placer  Mining  Claim,"  and 
recorded  the  same  in  the  Office  of  the  County  Re- 
corder of  El  Dorado  County  on  July  31,  1935,  in 
Book  "Z''  at  page  11; 


28  F,  M.  O'Connor,  et  al.,  vs. 

That  plaintiff  is  unable  to  determine  the  nature 
and  extent  of  the  claims  of  said  defendants  and 
each  of  them  in  and  to  the  land  described  in  para- 
graph IV  of  this  complaint  and  leaves  it  to  said 
defendants,  and  each  of  them,  to  appear  herein  and  1 
assert  whatever  claim  or  claims  they  or  each  of 
them  may  have  in  and  to  said  real  property  de- 
scribed in  paragraph  IV  hereof,  other  than  the  fee 
therein  and  thereto  which  is  vested  in  the  United 
States  of  America. 

XXXV. 

That  none  of  the  defendants  named  or  referred 
to  in  the  above  entitled  cause,  other  than  said  de- 
fendants F.  M.  O'Connor,  Stella  O'Connor  and 
E.  J.  Miedel,  has  any  valid  right,  title,  interest, 
estate  or  valid  claim  in  and  to  the  land  described 
in  paragraph  IV  of  this  complaint.  [22] 

Wherefore,  Plaintiff  prays  judgment: 

(1)  That  under  process  of  this  Court,  the  de- 
fendants hereinbefore  named,  and  all  unknown 
owners  of  any  interests  or  claims  may  have  notice 
of  said  proceeding  in  the  manner  provided  by  law, 
and  that  they  may  be  required  to  set  forth  the 
nature  and  extent  of  their  several  ownerships, 
claims,  interests,  titles,  estates,  rights  or  liens,  if 
any,  in,  to,  or  upon  said  premises,  or  in,  to,  or  upon 
any  part  thereof,  and  that  their  asserted  ownerships, 
claims,  interests,  titles,  estates,  rights  or  liens,  if 
any,  may  be  adjudicated  and  forever  determined 
and  concluded  thereby; 

(2)  That  it  may  be  adjudged  by  this  Court  that 
the  public  use  to  which  the  quantum  of  estate  herein 
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sought  to  be  condemned  to  the  extent  and  for  the 
Ijurposes  as  proposed  to  be  devoted  by  the  plain- 
tiff, is  a  public  use  authorized  by  law,  and  that  such 
public  use  requires  the  condemnation  of  the  said 
quantum  of  estate  in  and  to  the  premises  herein- 
before described  and  the  whole  thereof,  to  the  extent 
and  for  the  purposes  in  this  complaint  stated,  and 
that  the  taking  is  necessary  to  such  use; 

(3)  That  judgment  be  rendered  in  favor  of  the 
plaintiff  against  the  interest  of  each  said  defendant 
in  and  to  the  land  described  in  paragraph  IV 
hereof,  together  with  the  appurtenances  thereto, 
condemning  a  right  of  uninterrupted  use  and  oc- 
cupancy of  the  land  hereinbefore  described  for  a 
period  of  two  years  from  and  after  the  time  of  the 
granting  and  entry  of  an  Order  of  this  Court  grant- 
ing to  the  United  States  of  America  immediate  pos- 
session of  said  land  for  the  purposes  of,  and  with 
the  right,  power  and  privilege  of,  during  said  period 
of  two  years,  taking  and  removing  concrete  aggre- 
gates, such  as  sand  and  gravel  and  other  materials 
commonly  known  as  concrete  aggregates,  therefrom 
[23]  and  from  out  said  land  in  such  quantity  and 
quantities  and  in  such  manner  as  may  be  found  by 
the  plaintiff  expedient,  necessary  and  proper  in  the 
carrying  out  of  the  construction  of  said  Ruck-a- 
Chucky  Dam  and  Reservoir  Project,  and  with  the 
right  and  for  the  purpose  of  exercising  such  other 
rights  in  and  to  said  land,  during  said  period  of 
two  years,  as  may  be  incidental  to  the  construction 
of  said  Ruck-a-Chuckv  Dam  and  Reservoir,  and 
that  in  the  process  of  removing  said  concrete  aggre- 
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gates  from  and  out  of  said  land  for  the  purposes  % 
and  as  aforesaid  provision  for  recovery  of  the  gold 
contents   of   such   material   be   made,   upon   terms, 
conditions,  and  in  manner  as  follows: 

The  sand  and  gravel  plant  to  be  constructed  by 
the  United  States  of  America  so  as  to  permit  the 
installation  of  gold  recovery  devices  requiring  a 
vertical  drop  of  not  more  than  20  feet  for  materials 
which  will  pass  a  standard  ^/i"  screen  and  a  vertical 
drop  of  not  more  than  8  feet  for  material  which  is 
retained  on  a  standard  Y^'  screen  but  passes  a  stand- 
ard 1"  screen,  said  gold  recovery  devices  to  be  fur- 
nished, installed  and  operated  by  the  owner,  and, 
except  as  specifically  indicated  below,  without  cost 
to  the  United  States  of  America. 

(A)  All  material  which  will  pass  a  standard  1" 
screen  to  be  segregated  by  the  United  States  of 
America  into  two  sizes  and  delivered  to  the  gold 
recovery  devices  by  force  of  gravity  from  screen  or 
trommel  in  such  a  manner  that  no  material  amount 
of  gold  is  lost  before  delivery.  Separate  sizes  to 
be  delivered  to  the  top  of  the  gold  recovery  devices 
are  as  follows: 

(a)  All  material  w^hich  will  pass  a  standard 
1/4"  screen; 

(b)  All  material  which  is  retained  on  a 
standard  Y^'  screen  but  passes  a  standard  1" 
screen. 

(B)  Sufficient  water  to  be  delivered  by  the 
United  States  of  America  to  the  top  of  the  gold 
recovery  devices  for  their  efficient  operations,  such 
amount  not  to  exceed  2,100  gallons  per  minute. 
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(C)  Sufficient  electrical  energy  to  be  delivered 
by  the  United  States  of  America  to  the  gold  recov- 
ery devices  for  their  efficient  operation,  such  amount 
not  to  exceed  20  horsepower  of  connected  load.  [24] 

(D)  Material  returned  from  the  gold  recovery 
devices  to  be  removed  by  the  United  States  of 
America  at  such  a  rate  as  will  prevent  clogging  or 
backing  up  to  such  an  extent  as  would  interfere 
with  the  operation  of  the  gold  recovery  devices. 

(E)  All  machinery,  plant,  buildings,  etc.,  to  be 
removed  by  the  United  States  of  America  from  said 
property  within  120  days  after  acceptance  from  the 
contractor  of  the  completed  dam  by  the  United 
States  of  America. 

(F)  Any  and  all  roads  on  the  property  which 
are  used  in  the  construction  of  the  Ruck-a-Chucky 
Dam  to  be  returned  to  the  above  mentioned  owner 
at  the  expiration  of  the  easement  in  as  good  condi- 
tion as  when  the  Government's  operation  began. 

The  above  provisions  to  be  subject  to  the  owner 
conforming  to  the  following  stipulations: 

(1)  The  owner  to  operate  the  gold  recovery 
devices  in  such  a  manner  and  at  a  rate  that  the 
prime  purpose  of  the  sand  and  gravel  plant,  i.e.,  the 
production  of  cleaned,  well-graded  sand  and  gravel, 
will  not  be  retarded. 

(2)  If  the  owner  elects  to  exercise  his  privilege 
of  extracting  the  gold  and  other  precious  metals 
from  the  materials  disturbed  by  the  United  States, 
he  is  to  furnish,  install  and  operate  gold  recovery 
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devices   which   will   require   vertical   clearances   as 
follows : 

(a)  A  vertical  drop  of  not  more  than  20  feet 
for  material  which  wall  pass  a  standard  1/4" 
screen ; 

(b)  A  vertical  drop  of  not  more  than  8  feet 
for  material  which  is  retained  on  a  standard 
1/4"  screen,  but  passes  a  standard  V  screen. 

(3)  The  owner  to  return  all  material,  after  the 
removal  of  gold  and  other  precious  minerals  there- 
from by  force  of  gravity,  at  the  same  rate  and  of 
the  same  consistency  as  delivered  to  the  gold  recov- 
ery devices,  with  a  loss  of  not  more  than  5  per  cent, 
such  right,  power,  and  privilege  of  use  and  occu- 
pancy of  said  land  and  the  removal  of  concrete  ag- 
gregates from  and  out  of  said  land  to  be  uninter- 
rupted during  said  period  of  two  years,  free  from 
any  right  or  claim  of  any  defendants  herein  to  at  all 
interfere  with  or  interrupt  such  use  and  occupancy 
by  the  United  States  of  America,  and  all  thereof 
for  the  purposes  aforesaid.  [25] 

(4)  That  the  Court  adjudge  and  decree  that 
whatever  right  or  interest  each  or  all  of  said  de- 
fendants may  have  in  and  to  said  land  be  held  in 
abeyance,  and  particularly  each  their  right  to  tlie 
mining  of  said  land,  be  held  in  abeyance  for  and 
during  the  said  period  of  said  use  and  occupancy 
of  said  land  sought  to  be  acquired  herein  shall  con- 
tinue, and  that  the  Court  likewise  adjudge  the 
value  of  any  detriment  suffered  or  to  be  sustained 
by  said  defendants,  and  each  of  them,  by  reason 
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of  such  use  and  occupancy  by  plaintiff,  and  such 
holding  in  abeyance  of  any  such  rights  that  each 
said  defendant,  or  any  of  them,  may  have  to  mine 
said  land  as  aforesaid,  and  that  the  award  therefor 
when  made  and  paid  by  plaintiff  herein  be  adjudged 
and  decreed  to  be  the  full  and  just  compensation  for 
the  taking  of  said  use  and  occupancy,  as  aforesaid ; 

(5)  For  any  and  all  other  orders,  judgments  or 
decrees  that  may  be  legal  and  appropriate,  and  espe- 
cially that  all  persons  having  or  claiming  said  land 
or  any  interest  therein  may  be  permitted  and  re- 
quired to  file  appropriate  pleadings  to  make  known 
their  claims  and  to  pursue  the  fund  so  to  be  paid 
into  Court  and  have  all  such  matters  adjudicated 
in  legal  and  timely  source  between  the  defendants, 
but  without  further  concern  to  the  United  States 
except  to  pay  into  Court  the  ascertained  value  of 
said  use  and  occupancy  in  and  to  said  land,  to- 
gether with  the  appurtenances  thereto,  together 
with  said  holding  in  abeyance  of  any  right  of  said 
defendants  to  mine  said  land  as  awarded,  and  be 
thereupon  vested  with  said  right  of  use  and  oc- 
cupancy for  uses  and  purposes  as  set  forth  in  para- 
graph V  of  this  complaint  in  and  to  said  land,  to- 
gether with  the  appurtenances  thereto ;  [26] 

(6)  That  such  proceedings  may  be  had  herein 
as  are  required  by  law,  that  upon  compliance  with 
the  requirements  of  the  judgment  entered  herein 
and  the  provisions  of  Title  VII  of  Part  III  of  the 
Code  of  Civil  Procedure  of  the  State  of  California 
in  that  behalf  contained,  a  final  order  of  condemna- 
tion of  said  premises  be  made  and  entered  herein ; 
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(7)     For  such  other  and  further  relief  as  may 
be  meet  and  proper  in  the  premises. 

FRANK  J.  HENNBSSY, 

United  States  Attorney  ^ 

G.  B.  HJELM,  i 

Assistant  United  States  j 

Attorney.  ' 
Attorneys  for  Plaintiff.  [27] 
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VERIFICATION 

United  States  of  America, 

State  and  Northern  District  of  California, 

County  of  Sacramento — ss. 

G.  B.  Hjelm,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  an  Assistant  United  States  Attorney 
for  the  Northern  District  of  California,  and  one  of 
the  attorneys  for  the  plaintiff  in  the  within  entitled 
action;  tliat  he  has  read  the  foregoing  complaint 
and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge  except  as  to  the  matters 
which  are  therein  stated  on  his  information  or  be- 
lief, and  as  to  those  matters  that  he  believes  it  to 
be  true; 

That  the  reason  why  this  verification  is  made  by 
aflBant  and  not  by  the  plaintiff  is  that  the  plaintiff 
is  a  corporation  sovereign; 

That  the  sources  of  the  affiant's  information  and 
the  grounds  for  his  belief  are  the  official  communi- 
cations, records,  files  and  documents  received  from 
the  Attorney  General  of  the  United  States  and  from 
the  Secretary  of  War  of  the  United  States. 

G.  B.  HJELM 

Subscribed  and  sworn  to  before  me  this  10  day  of 
October,  1939. 

[Seal]  F.  M.  LAMBERT 

Deputy  Clerk,  U.  S.  District  Court,  Northern  Dis- 
trict of  California 

[Endorsed] :     Filed  Oct.  10,  1939.  [29] 


38  F,  M,  O'Connor,  et  al.,  vs, 

[Title  of  District  Court  and  Cause.] 

Order  Granting  Possession  of  Property  in  Which 
a  Right  of  Use  and  Occupancy  Is  Sought  to 
Be  Condemned,  and  Authorizing  Plaintiff  to 
Proceed  Thereon  With  the  Public  Work  Au- 
thorized by  Congress.  [31] 

Upon  reading  and  filing  the  complaint  in  the 
above  action,  together  with  affidavit  of  L.  B.  Cham- 
bers, Colonel,  Corps  of  Engineers,  United  States 
Army,  and  it  further  ajDpearing  that  application 
has  been  made  by  plaintiff  to  be  let  into  immedi- 
ate possession  of  the  lands  described  in  the  com- 
plaint herein,  and  hereinafter  described,  and  to  take 
and  make  use  of  the  quantum  of  estate  sought  to  be 
condemned  as  alleged  in  said  complaint,  and  to  pro- 
ceed thereon  with  the  public  work  authorized  by 
Congress  and  directed  by  the  Secretary  of  War 
and  the  Attorney  General  of  the  United  States  in  the 
manner  as  set  forth  in  said  complaint;  and  it  fur- 
ther appearing  that  certain  and  adequate  provi- 
sion hsi^  been  made  for  payment  of  just  compensa- 
tion to  the  parties  entitled  thereto  by  previous  ap- 
propriation of  Congress  of  the  United  States  for 
that  purpose; 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed  that  the  plaintiff  be  and  it  is  hereby  enti- 
tled to  and  shall  be  given  immediate  possession  and 
use  of  the  land  described  in  the  complaint  herein, 
and  hereinafter  described,  and  plaintiff  is  hereby 
authorized  to  take  possession  of  said  land  and  to 
proceed  with  the  public  work  thereon  authorized  by 
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Congress  and  directed  by  the  Secretary  of  War  and 
the  Attorney  General  of  the  United  States  in  the 
manner  as  set  forth  in  said  complaint.  The  United 
States  Marshal  is  hereby  authorized  to  place  plain- 
tiff in  possession  of  said  land. 

Following  is  a  particular  description  of  the  land 
affected  by  this  Order. 

All  that  certain  real  property  situate,  lying  and 
being  in  the  Counties  of  Placer  and  El  Dorado, 
State  of  California,  more  particularly  described  as 
follows:  [32] 

The  Ei/o  of  the  Wy2  of  the  SE14  of  Section  23, 
Township  13  North,  Range  9  East,  Mount  Diablo 
Base  and  Meridian,  delineated  and  bounded  as 
follows : 

Beginning  at  a  point  marking  the  southeast  cor- 
ner of  the  SEi^  of  the  SW14  of  the  SE34  of  Section 
23,  T.  13  N.,  R.  9  E.,  M.D.B.  &  M.,  said  point  bear- 
ing S.  89°  55'  W.  and  distant  1,345  feet,  more  or 
less,  from  the  corner  common  to  Sections  23,  24,  25 
and  26,  T.  13  K,  R.  9  E.,  M.D.B.  &  M.,  and  run- 
ning thence  along  the  line  between  Sections  23  and 
26  of  the  aforesaid  township  and  range,  S.  89°  55' 
W.,  672.8  feet,  more  or  less,  to  the  southwest  cor- 
ner of  the  SE^  of  the  SWi^  of  the  SE14  of  said 
Section  23;  thence  along  the  north  and  south  line 
on  the  west  side  of  the  EVs  of  the  Wy^  of  the  SEi/4 
of  said  Section  23,  N.  2°  14'  W.,  2,667.2  feet,  more 
or  less,  to  the  northwest  corner  of  the  NE14  of  the 
NE14  of  the  SEK  of  said  Section  23:  thence  alono; 
the  east  and  west  one-half  section  line  of  said 
Section  23,  N.  89°  10'  E.,  643.3  feet,  more  or  less, 
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to  the  northeast  corner  of  the  NE^^  of  the  NEl^  of 
the  SEM  of  said  Section  23;  thence  along  the  north 
and  south  line  on  the  east  side  of  the  Ey2  of  the 
WI/2  of  the  SE14  of  said  Section  23,  S.  2°  '52'  E., 
2,677.0  feet,  more  or  less,  to  the  point  of  beginning, 
and  containing  40.34  acres,  more  or  less. 

All  of  the  above  bearings  are  referred  to  the  true 
north  meridian. 

The  Court  reserves  the  right  hereafter  to  make 
such  other  and  further  Order  herein  as  shall  be 
just  in  the  premises. 

Done  in  open  court  this  10th  day  of  October, 
1939. 

MARTIN    I.    WELSH, 

Judge,  U.  S.  District  Court. 

[Endorsed] :     Filed  Oct.  10,  1939.  [33] 


[Title  of  District  Court  and  Cause.] 

Answer  of  Defendants  P.  M.  O'Connor,  Stella 
O'Connor,  his  wife;  R.  J.  Miedel,  R.  B.  Som- 
erby,  W.  H.  Morrison,  W.  P.  Fisher,  Jack 
Ward  and  Irene  Brinton,  Sued  Herein  as  Irene 
Gannett. 

Comes  now  the  defendants,  P.  M.  O'Connor, 
Stelhi  O'Coimor,  his  wife;  R.  J.  Miedel,  R.  B. 
Somerby,  W.  H.  Morrison,  W.  P.  Fisher,  Jack 
Ward,  and  Irene  Brinton,  sued  herein  as  Irene 
Gannett,  and  answering  the  com])]aint  on  file  herein, 
admit,  deny  and  allege: 
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I. 

Allege  that  at  all  times  herein  mentioned  defend- 
ants F.  M.  O'Connor  and  Stella  O'Connor  have 
been  and  now  are  husband  and  wife ; 

II. 

Allege  that  the  true  name  of  the  defendant  sued 
and  served  herein  as  Irene  Gannett,  is  Irene  Brin- 
ton;  allege  that  after  defendant  Irene  Brinton  ac- 
quired an  interest  in  the  real  property  described 
in  the  complaint  she  intermarried  with  John  Brin- 
ton and  that  she  is  the  person  mentioned  in  the 
complaint  as  Irene  Gannett ;  allege  that  prior  to  the 
commencement  of  this  action  defendant  Irene  Brin- 
ton and  defendant  Jack  Ward  sold,  assigned,  trans- 
ferred and  set  over  to  defendants  F.  M.  O'Connor 
and  Stella  O'Connor,  his  wife;  R.  J.  Miedel,  R.  B. 
Somerby,  W.  H.  Morrison  and  W.  F.  Fisher,  the 
right,  title  and  interest,  if  any,  which  the  said  de- 
fendants Jack  Ward  and  Irene  Brinton  then  had 
and  for  that  reason  disclaim  any  interest  in  and  to 
the  real  property,  or  to  any  compensation  to  be 
paid  for  the  use  thereof;  [34] 

III. 

Answering  paragraph  II,  allege  that  they  are  in- 
formed and  believe  and  therefore  state  that  subse- 
quent to  the  30th  day  of  August,  1936,  plaintiff 
changed  and  altered  its  plans  for  the  construction 
of  a  debris  dam  on  the  Middle  Fork  of  the  Ameri- 
can River  and  that  the  public  works  now  to  be 
constructed  and  for  which  plaintiff  now  seeks  to 


42  F,  M.  O'Coyinor,  et  dl.,  vs. 

use  the  real  property  described  in  the  complaint 
is  different  from  and  no  longer  the  same  as  the 
project  originally  authorized  by  the  Act  of  Con- 
gress approved  August  30,  1935,  and  referred  to 
in  said  paragraph  II; 

IV. 

Answering  paragraph  III,  allege  that  they  are 
informed  and  believe  and  therefore  state  that  the 
dam  which  plaintiff  proposes  to  construct  is  not 
the  dam  originally  contemplated  or  authorized  by 
Act  of  Congress,  but  is  another  and  different  dam 
therefrom ; 

Further  answering  said  paragraph,  allege  that 
they  are  informed  and  believe  and  therefore  state 
that  the  dam  originally  contemplated  as  set  forth 
in  paragraph  III,  and  the  dam  which  plaintiff  now 
proposes  to  construct,  will  not  prevent,  or  aid  in 
the  prevention  of,  the  flow  of  any  debris  resulting 
from  hydraulic  mining,  or  natural  erosion,  or  other- 
wise, which  may  accumulate  from  the  watershed 
of  the  Middle  Fork  of  the  American  River  at  or 
above  the  place  on  said  river  where  it  was  orig- 
inally contemplated  and  planned  by  plaintiff  to 
construct  a  dam,  or  at  the  place  where  it  is  now 
contemplated  by  j)laintiff  to  construct  a  dam,  and 
that  said  dam,  if  built,  will  not  prevent  the  flow  of 
said  debris,  as  aforesaid,  down  the  course  of  said 
river  into  the  American  River,  or  into  the  Sae- 
Tamento  River,  or  prevent  such  or  any  debris  or 
accumulations  from  such  or  any  erosion  from  ob- 
structing, or  i!n))eding,  or  interfering  with  naviga- 
tion in  the  navigable  portions  of  any  river  in  the 


United  States  of  America  43 

State   of   California,   or   in   the   United    States   of 
America ; 

V. 

Answering  paragraph  IV,  deny  that  the  construc- 
tion of  the  dam  set  forth  in  the  complaint  is  for 
the  control  of  debris  in  the  Sacramento  River  or 
any  of  its  tributaries  in  the  State  of  California,  or 
authorized  by  the  River  and  Harbor  Act  of  Au- 
gust 30,  [35]  1935;  allege  that  the  selection  of  said, 
or  any,  site,  and  the  construction  of  said,  or  any, 
dam,  is  proposed  by  the  Secretary  of  War  of  the 
United  States  of  America,  and  by  plaintiff,  for  the 
purpose  of  unlawful  gain  not  provided  by  statute, 
in  this,  that  plaintiff  proposes  to  lease  said  dam  to 
a  miner,  or  miners  above  said  dam  for  the  purpose 
of  storing  tailings  from  mining  operations  and  that 
said  dam  is  not  designed  for  and  will  not  be  used 
for  a  public  purpose,  but  will  be  used  solely  and 
exclusively  for  private  gain;  admit  that  plaintiff' 
proposes  to  use  sand  and  gravel  and  other  concrete 
aggregates  now  upon  a  portion  of  the  real  proi}erty 
described  in  the  complaint;  deny  that  said  use  is 
in  any  manner,  or  at  all,  for  public  purpose; 

Further  answering  said  paragraph  IV,  and  re- 
ferring particularly  to  the  provisions  therein  set 
forth  for  the  recovery  of  the  gold  content  of  such 
material  as  plaintiff  proposes  to  take,  these  defend- 
ants allege  that  the  specifications  set  forth  in  said 
paragraph  are  inadequate  and  are  prejudicial  to 
the  rights  of  these  defendants  if  carried  into  effect 
and  that  provision  as  set  forth  in  said  complaint 
should  not  be  made  for  the  following  reasons: 
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a.  That  no  rate  of  extraction  of  material  is  spe- 
cified therein  and  that  2100  gallons  of  water  per 
minute  may,  or  may  not,  be  adequate  for  the  pur- 
pose of  extracting  gold  from  the  mat-erial  taken 
from  said  real  property,  dependent  on  the  speed 
at  which  plaintiff  proposes  to  remove  the  same, 
which  speed  is  not  specified  in  said  provisions; 

b.  That  20  horsepower  of  connected  load  of  elec- 
tric energy  may,  or  may  not,  be  adequate  for  gold 
recovery  devices,  dependent  upon  the  speed  at  which 
plaintiff  proposes  to  remove  material  from  said 
real  property  and  that  no  speed  at  which  said  ma- 
terial will  be  extracted  is  specified  in  said  provi- 
sions ; 

c.  That  the  removal  of  machinery,  plant,  build- 
ings, etc.,  by  plaintiff  from  said  property  within 
120  days  after  acceptance  from  the  contractor  of 
the  completed  dam  by  the  United  States  of  America 
may,  or  may  not,  be  within  a  period  of  two  years 
from  taking  possession  [36]  of  said  real  property, 
in  that  said  completed  dam  may  never  be  accepted 
by  plaintiff  and  said  machinery  may  never  be  re- 
moved ; 

d.  That  it  is  impossible  to  determine  the  man- 
ner or  rate  at  which  these  defendants  should  op- 
erate their  gold  recovery  devices  in  that  no  rate 
of  removal  of  material  from  the  aforesaid  real 
property  is  s])ecified  or  determined; 

e.  That  a  vertical  drop  of  not  more  than  20  feet 
for  material  which  will  pass  a  standard  ^4"  screen 
may,  oi-  may  not,  be  ade(iuate  for  the  recovery  of 
gold  from  Ww  materials  removed,  dependent  upon 
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the  speed  at  which  plaintiff  removes  the  same  and 
that  no  rate  of  removal  is  specified  in  the  com- 
plaint ; 

f.  That  a  vertical  drop  of  not  more  than  8  feet 
for  material  which  is  retained  on  a  standard  ^4" 
screen,  and  passes  a  standard  1"  screen,  may,  or  may 
not,  be  adequate  for  the  removal  of  gold  from  the 
material  removed  from  the  real  property  by  plain- 
tiff, dependent  upon  the  rate  at  which  plaintiff  re- 
moves the  same  and  that  no  rate  of  removal  is  spe- 
cified in  the  complaint ;  that  it  may,  or  may  not,  be 
possible  to  return  all  material  after  the  recovery 
of  gold  and  other  precious  minerals  by  force  of 
gravity  at  the  same  rate  and  of  the  same  con- 
sistency as  delivered  to  the  gold  recovery  devices 
with  a  loss  of  not  more  than  5  per  cent,  dependent 
upon  the  rate  at  which  plaintiff  removes  said  ma- 
terial from  the  real  property  described  in  the  com- 
plaint and  that  no  rate  of  removal  of  said  mate- 
rial is  specified  in  the  complaint. 

g.  That  no  devices  or  appliances  for  the  recoven^ 
of  gold  are  determined  in  the  specifications  set  forth 
in  said  paragraph  nor  in  any  provision  therein 
made  for  the  amount  of  gold,  if  any,  to  be  recov- 
ered; 

Further  answering  said  paragraph,  these  de- 
fendants allege  that  in  the  event  these  defendants, 
or  any  of  them,  are  [37]  unable  to  comply  with  the 
specifications  set  forth  in  said  complaint,  an  exact 
determination  of  the  loss  to  these  defendants,  or 
any  of  them,  by  reason  of  the  recovery  of  the  gold 
content  from  the  material  taken,  cannot  be  ascer- 


46  F,  M.  O'Connor^  et  al.,  vs. 

tained,  and  in  the  event  plaintiff  elects  to  carry  out 
the  re(iuirenients  set  forth  in  said  paragraph,  no 
means  or  appliances  are  therein  specified  and  it 
will  be  impossible  to  determine  whether  or  not 
the  devices  used  by  plaintiff  are  adequate  to  re- 
move, or  are  successful  in  removing,  all,  or  any  sub- 
stantial ])art  of  the  gold  content  of  the  material 
removed  by  plaintiff  from  the  said  real  property; 

Further  answering  said  paragraph,  these  defend- 
ants allege  that  no  provision  is  made  in  said  spe- 
cifications for  the  part  or  portion  of  said  real  prop- 
erty from  which  said  material  will  be  removed; 
that  the  gold  content  of  the  sand  and  gravel  on 
said  real  property  varies  throughout  said  real  prop- 
erty; allege  that  in  all  portions  of  said  sand  and 
gravel  deposit  on  said  real  property  the  gold  con- 
tent is  at  least  1/66  of  a  troy  ounce  per  cubic  yard 
of  sand  and  gravel  and  in  places  exceeds  1/3  of  a 
troy  ounce  of  gold  per  cubic  yard  of  sand  and 
gravel;  that  unless  plaintiff  specifies  the  part  or 
I)ortion  from  said  gravel  bar  from  which  plaintiff 
proposes  to  remove  said  sand  and  gravel  or  other 
concrete  aggregates,  it  will  be  impossible  to  deter- 
mine the  amount  of  gold  taken  by  plaintiff  from 
said  real  property  and  the  consequent  loss,  or  dam- 
age, if  any,  to  these  defendants,  and  each  of  them; 

Further  answering  said  paragraph,  these  defend- 
ants allege  that  the  real  property  from  which  plain- 
tiff seeks  to  take  said  sand  and  gravel  and  other 
concrete  aggregates  is  all  that  certain  real  prop- 
erty situate  lying  and  being  in  the  Counties  of 
Placer   and    FJ    Dorado,   State   of   California,   and 
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more  particularly  described  as  the  East  half  {'&/->) 
of  the  West  half  (Wy2)  of  the  Southeast  quarter 
(SE14)  of  Section  Twenty-three  (23),  Township 
Thirteen  (13)  North,  Range  Nine  (9)  East,  Mount 
Diablo  Base  and  Meridian;  allege  that  said  real 
property  is  not  delineated  and  bounded  as  set  forth 
in  the  complaint  but  is  delineated  and  [38]  bounded 
as  follows,  to-wit: 

Beginning  at  a  point  marking  the  Southeast  cor- 
ner of  the  Southeast  quarter  of  the  Southwest 
quarter  of  the  Southeast  quarter  of  Section  23, 
Township  13  North,  Range  9  East,  M.D.B.  &  M., 
said  point  bearing  South  89°  59'  30"  West  and  dis- 
tant 1346.16  feet  from  the  corner  common  to  Sec- 
tions 23,  24,  25  and  26,  Township  13  North,  Range 
9  East,  M.D.B.  &  M.,  and  running  thence  along  the 
line  between  Sections  23  and  26  of  the  aforesaid 
township  and  range.  South  89°  59'  30"  West  673.08 
feet  to  the  Southwest  corner  of  the  Southeast  quar- 
ter of  the  Southwest  quarter  of  the  Southeast  quar- 
ter of  said  Section  23;  thence  along  the  North  and 
South  line  on  the  West  side  of  the  East  half  of  the 
West  half  of  the  Southeast  quarter  of  said  Sec- 
tion 23,  North  0°  37  West  2596.61  feet  to  the  North- 
west corner  of  the  Northeast  quarter  of  the  North- 
west quarter  of  the  Southeast  quarter  of  said  Sec- 
tion 23;  thence  along  the  East  and  West  one-half 
Section  line  of  said  Section  23  South  87°  25'  West 
660.74  feet  to  the  Northeast  corner  of  the  North- 
east quarter  of  the  Northwest  quarter  of  the  South- 
east quarter  of  said  Section  23;  thence  along  the 
North  and  South  line  on  the  East  side  of  the  East 
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half  of  the  West  half  of  the  Southeast  quarter  of 
said  Section  23 ;  South  0°  54'  East  2626.52  feet  to  the 
point  of  beginning,  all  of  the  above  bearings  being 
fixed  by  reference  to  true  North  Meridian ; 

Alleges  that  the  map  or  plat  attached  to  the  com- 
plaint for  the  foregoing  reasons  does  not  truly  show 
the  land  from  which  plaintiff  seeks  to  remove  said 
sand  and  gravel  and  other  concrete  aggregates; 

VI. 

Answering  paragraph  V  alleges  that  plaintiff 
does  not  propose  to  take  such  sand  and  gravel  and 
other  material  commonly  known  as  concrete  ag- 
gregates from  the  aforesaid  lands  for  the  purpose 
of  carrying  out  the  construction  of  the  Ruck-a- 
Chucky  Dam  and  Reservoir  project  as  originally 
contemplated  and  allege  that  the  sand  and  gravel 
and  other  materials  commonly  known  as  concrete 
aggregates  sought  to  be  taken  therefrom  are  not 
expedient  or  necessary  or  proper  in  the  carrying 
out  of  the  construction  of  said  Ruck-a-Chucky 
Dam  and  Reservoir  project:  allege  that  the  Ruck-a- 
Chucky  Dam  and  Reservoir  project  as  originally 
contemplated  has  been  abandoned  and  that  plain- 
tiff seeks  by  this  action  to  take  sand  and  gravel 
and  other  materials  commonly  known  as  concrete 
aggregates  in  an  amount  now  unknown  for  a  proj- 
ect now  undetermined  and  other  than  that  originally 
contem])lated  when  this  action  was  filed;  allege 
that  foi*  the  reasons  set  forth  hereinabove,  the  i)ro- 
visions  for  the  ]'ecovery  of  said  gold  are  inadequate 
for  the  ])rotection  of  the  rights  of  these  defendants 
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and  will  not  compensate  these  defendants  in  any 
[39]  manner,  or  at  all,  for  the  damage  which  will 
be  sustained  by  these  defendants  if  plaintiff  be  per- 
mitted to  remove  sand  and  gravel  and  other  mate- 
rials commonly  known  as  concrete  aggregates  as 
therein  specified; 

VII. 
Answering  paragraph  VI,  these  defendants  are 
informed  and  believe,  and  therefore  state,  that  ade- 
quate funds  are  not  available  for  paying  any  awards 
that  may  be  granted  herein  to  any  of  the  above 
named  defendants  or  to  anyone  having  an  interest  in 
said  land  from  any  source,  or  at  all;  allege  that  a 
portion  of  the  gravel  and  sand  on  said  real  prop- 
erty contains  gold  in  quantities  in  excess  of  1/3  of 
a  troy  ounce  per  cubic  yard  of  sand  and  gravel 
and  that  the  value  of  the  gold  per  cubic  yard  in 
such  portions  exceeds  the  sum  of  $12  per  cubic 
yard;  that  these  defendants  are  informed  and  be- 
lieve, and  therefore  state,  that  plaintiff  proposes  to 
take  the  portion  of  the  gravel  on  said  real  property 
containing  gold  content  of  that  value  and  of  that 
quality  and  proposes  to  take  at  least  70,000  cubic 
yards  thereof  and  that  the  loss  to  these  defendants 
by  reason  of  the  taking  thereof,  exclusive  of  the 
value  of  the  sand  and  gravel  and  other  materials 
commonly  called  concrete  aggregates,  from  that 
portion  will  damage  these  defendants  in  a  sum 
exceeding  $840,000;  that  until  plaintiff  specifies  the 
part  or  portion  of  said  bar  from  which  plaintiff 
will  take  said  gravel  and  excludes  the  pait  ot*  por- 
tion containing  gold  of  a  quality  per  cubic  yard 
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as  above  set  forth,  these  defendants  will  be  dam- 
aged in  that  sum  or  greater; 

That  defendants  propose  to  mine  said  real  prop- 
erty and  to  extract  and  recover  the  gold  therefrom ; 
that  the  net  profit  which  defendants  will  derive 
during  the  period  of  two  years  which  plaintiff  has 
possession  of  said  real  property  will  exceed  the  sum 
of  $500,000  per  year;  that  if  defendants  are  com- 
pelled to  defer  said  profits  for  a  period  of  two  years 
defendants  will  be  damaged  to  the  amount  of  the  in- 
terest at  seven  per  cent  per  annum  on  said  profits 
for  a  period  of  two  years  [40]  and  that  said  dam- 
age to  these  defendants  will  exceed  the  sum  of 
$70,000; 

Further  answering  said  paragraph,  allege  that  at 
all  times  herein  mentioned  the  reasonable  value  of 
the  gravel  sought  to  be  taken  by  plaintiff  from 
said  real  property  has  been  and  is  the  sum  of 
$1.00  per  cubic  yard  thereof  and  that  the  rea- 
sonable value  of  the  sand  sought  to  be  taken  by 
l^laintiff  from  said  real  property  has  been  and  is 
the  sum  of  $2.00  per  cubic  yard ;  that  plaintiff  does 
not  now  know  and  these  defendants  do  not  now  know 
the  exact  amount  or  the  approximate  amount  of 
sand  or  gravel  sought  to  be  taken  by  plaintiff  from 
the  aforesaid  real  property  and  until  said  exact 
amount  becomes  known,  these  defendants  are  un- 
able to  state  the  loss  which  they  will  sustain  if 
])laintiff  takes  sand  or  gravel  from  said  real 
property; 
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VIII. 

Answering  paragraph  YII,  allege  that  they  have 
no  information  or  belief  with  respect  to  the  alle- 
gations contained  in  said  paragraph  and  for  that 
reason  and  placing  their  answer  upon  that  ground 
deny  each  and  every,  all  and  singular,  generally 
and  specifically  the  allegations  therein  contained; 

IX. 

Answering  paragraph  VIII,  admit  that  plain- 
tiff, through  the  Secretary  of  War  of  the.  United 
States  of  America,  has  endeavored  to  acquire  a 
quantum  of  said  estate  as  set  forth  in  paragraph 
IV  of  the  complaint  and  described  in  paragraph  V 
of  this  answer;  admit  that  plaintitf  has  been  un- 
able to  acquire  the  same  at  the  price  or  upon  con- 
ditions and  terms  offered  by  it;  allege  that  the 
price  and  the  terms  and  the  conditions,  if  any, 
which  plaintiff,  through  the  Secretary  of  War  of 
the  United  States  of  America,  has  determined  to 
offer  are  unreasonable  and  unfair  to  these  defend- 
ants; allege  that  these  defendants  at  all  times 
herein  mentioned  have  been  and  now  are  willing 
to  sell  to  plaintiff  any  quantum  of  estate  in  the  land 
described  in  paragraph  V  of  this  answer  for  any 
purpose,  or  at  all,  provided  these  [41]  defendants 
are  justly  compensated  and  if  the  terms  and  con- 
ditions for  the  taking  thereof  by  plaintiff  are 
reasonable  and  just  both  to  plaintiff  and  to  these 
defendants ; 

X. 

Answering  paragraph  IX,  admit  that  plaintiff 
has  been  in  possession  pursuant  to  the  statute  there- 
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in  sot  forth  continuously  since  the  17th  day  of  Oc- 
tober, 1939,  and  have  thereby  prevented  these  de- 
fendants, or  any  of  them,  from  taking  any  part  or 
portion  of  the  gold  content  from  the  sand  and  gravel 
on  said  real  property  and  have  damaged  these  de- 
fendants by  reason  thereof  to  the  extent  of  $200 
for  each  and  every  day  that  plaintiff  has  been  in 
possession  thereof  and  that  these  defendants  will 
continue  to  be  damaged  at  the  rate  of  $200  for 
each  and  every  day  that  plaintiff  continues  in  pos- 
session thereof; 

XI. 

Answering  paragraph  X,  allege  that  they  have  no 
information  or  belief  with  respect  to  the  allegations 
contained  in  said  paragraph  and  for  that  reason 
and  placing  their  answer  upon  that  ground  deny 
each  and  every,  all  and  singular,  generally  and  spe- 
cifically, the  allegations  contained  in  said  para- 
graph ; 

XII. 

Answering  paragraph  XI,  deny  that  the  use 
sought  to  be  made  by  plaintiff  of  the  sand  and 
gravel  and  other  materials  commonly  know^i  as 
concrete  aggregates  planned  to  be  taken  from  the 
property  descrited  in  paragraph  Y  of  this  answer, 
or  the  other  use  sought  to  be  made  of  said  prop- 
erty, is  a  public  use;  allege  that  said  use  is  for  pri- 
vate gain;  deny  that  the  im})rovement  sought  to 
be  made  is  now  either  planned  or  located  in  a  man- 
ner most  compatible  with  the  greatest  ]iublic  good 
or  the  least  private  injury,  or  is  planned  or  lo- 
cated at  all; 
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XIII. 

Answering  paragraph  XII,  deny  each  and  every, 
all  and  singular,  generally  and  specifically  the  al- 
legations therein  contained; 

XIV. 

Answering  paragraph  XIII,  deny  each  and  every, 
all  and  [42]  singular,  generally  and  specifically  the 

allegations  therein  contained; 

XV. 

Answering  paragraph  XV,  allege  that  on  the  28th 
day  of  August,  1940,  plaintiff  executed  and  issued 
a  patent  upon  a  certain  mineral  entry  numbered 
031856  in  the  United  States  Land  Office  at  Sacra- 
mento, California;  that  said  patent  was  issued  to 
defendants  F.  M.  O'Connor,  Stella  O'Connor,  his 
wife,  and  R.  J.  Miedel;  that  said  patent  was  deliv- 
ered to  defendants  F.  M.  O'Connor,  Stella  M. 
O'Connor,  his  wife,  and  R.  J.  Miedel  on  the  6th 
day  of  September,  1940;  that  said  land  patent 
named  as  patentee  Fred  M.  O'Connor,  Stella  M. 
O'Connor,  and  Russel  J.  Miedel;  that  the  said  Fred 
M.  O'Connor  is  the  same  person  as  defendant  F. 
M.  O'Connor;  that  Stella  M.  O'Connor  therein 
named  is  the  same  person  as  defendant  Stella 
O'Connor;  that  the  Russel  J.  Miedel  therein  named 
is  the  same  person  as  defendant  R.  J.  Miedel ;  al- 
lege that  ever  since  said  6th  day  of  September, 
1940,  defendants  F.  M.  O'Connor,  Stella  O'Con- 
nor and  R.  J.  Miedel  have  been  and  are  the  own- 
ers of  said  patent  and  entitled  to  the  possession 
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thereof  free  and  clear  of  any  claims  of  plaintiff 
United  States  of  America,  save  and  excepting  such 
claims  as  plaintiff  United  States  of  America  may 
have  acquired  by  virtue  of  the  entry  into  posses- 
sion as  set  forth  in  paragraph  X  herein; 

XVI. 

Answering  paragraph  XVI,  allege  that  none  of 
the  defendants  named  in  the  complaint  have  any 
right,  title  or  interest  in  or  to  said  real  property 
save  and  excepting  defendants  F.  M.  O'Connor, 
Stella  O'Connor,  his  wife,  and  R.  J.  Miedel;  allege 
that  defendants  F.  M.  O'Connor  and  Stella  O'Con- 
nor, his  wife,  are  owners  of  a  one-half  interest  in 
and  to  said  r-eal  property  and  that  defendant  R.  J. 
Miedel  is  the  owner  of  a  one-half  interest  in  and 
to  said  real  property,  subject  to  the  rights  of  the 
said  R.  J.  Miedel  derived  by  virtue  of  an  agree- 
ment in  writing ;  that  said  agre-ement  in  writing 
was  executed  on  the  4th  dav  of  Mav,  1939,  bv  de- 
fendants  F.  M.  O'Connor,  Stella  O'Connor,  his 
wife,  and  R.  J.  Miedel  and  by  each  delivered  to 
the  other ;  [hat  a  copy  of  said  agreement  is  attached 
to  this  answer  and  marked  Exhibit  ^'A";  [43]  that 
the  said  agreement  is  hereby  incorporated  and  made 
a  ]:)art  hereof  as  if  the  same  were  herein  set  forth 
in  full;  allege  that  each  of  the  previous  leases  and 
modifications  and  suspension?  thereof  were  executed 
on  the  dates  set  forth  therein  by  the  })arties  whose 
names  are  subscribed  thereto  and  on  said  date  by 
each  delivered  to  the  other;  that  co})ies  of  each 
of  said  agreements  are  hereto  attached  and  marked 
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respectively  Exhibit  ^^B,"  ^^C,"  and  ^^D,"  being  so 
lettered  in  accordance  with  their  respective  priori- 
ties as  to  time,  and  each  of  said  agreements  is 
hereby  incorporated  and  made  a  part  hereof  as  if 
the  same  were  herein  set  forth  in  full ;  allege  that 
all  of  the  parties  executing  said  documents ;  or  any 
of  them,  save  and  excepting  defendants  F.  M. 
O'Connor  and  Stella  O'Connor,  his  wife,  did,  sub- 
sequent to  the  execution  and  delivery  of  said  in- 
struments, assign,  sell,  transfer  and  set  over  their 
right,  title  and  interest  in  and  to  said  real  prop- 
erty to  defendant  R.  J.  Miedel,  and  that  defendant 
R.  J.  Miedel  ever  since  has  been  and  is  now  the 
owner  of  the  rights  therein  given  to  said  assigning 
defendants ; 

XVII. 

Answering  paragraph  XVII,  deny  that  any  per- 
son or  persons  other  than  defendants  F.  M.  O'Con- 
nor, Stella  O'Connor,  his  wife,  and  R.  J.  Miedel 
have  any  right,  title,  or  interest  in  or  to  said  real 
property ; 

XVIII. 

Answering  paragraph  XIX,  allege  that  they  are 
informed  and  believe  and  therefore  state  that  the 
Congress  of  the  United  States  has  not  appropri- 
ated sufficient  funds  for  the  acquisition  of  the 
right  to  use  and  occupancy  of  the  land  described 
in  the  complaint  or  the  land  described  in  this  an- 
swer or  sought  to  be  taken,  and  deny  that  there  are 
sufficient  funds  now  available  for  the  payment  of 
just  or  reasonable  compensation  therefor; 
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XIX. 

Answering  paragraph  XX,  deny  that  the  public 
use  or  interest  or  convenience  or  necessity  require 
that  the  quantum  of  the  estate  in  the  land  described 
in  the  complaint  or  the  land  described  in  this  an- 
swer or  the  appurtenances  thereto,  or  any  [44] 
quantum,  or  any  estate  in  any  lands,  be  appropri- 
ated to  the  extent  or  for  the  i)urposes,  or  acquired 
or  taken  for  the  purposes  set  forth  in  the  com- 
plaint, or  for  any  purpose,  or  for  the  purposes  set 
forth  in  Document  No.  50,  or  in  the  recommenda- 
tion-of  the  Chi-ef  of  Engineers  therein  contained; 

Answering    paragraphs    XII,    XXIII,    XXIV, 

XXV,    XXVI,    XXVII,    xxviiy2,    xxviii, 

XXIX,  XXX,  XXXI,  XXXII,  XXXIV,  and 
XX!XY  of  the  complaint,  these  defendants  repeat 
the  allegations,  admissions  and  denials  contained 
in  paragraphs  XV  and  XVI  of  this  answer  and 
hereby  incorporate  the  same  and  make  the  same  a 
part  hereof  as  if  the  same  were  herein  set  forth 
in  full ; 

Wherefore,  these  defendants  pray  judgment  in 
their  favor,  as  their  rights  may  be  found  to  a])- 
pear,  for  the  recovery  of  damages  in  an  amount 
which  the  court  may  find  these  defendants,  or  the 
])ersons  entitled  thereto  may  have  justly  sustained 
by  reason  of  the  determination  of  use  of  said  real 
property  by  plaintiff  as  set  forth  herein  and  that 
plaintiff  be  denied  any  right  to  take  any  part  or 
I)ortion  of  the  real  property  described  in  the  com- 
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plaint,  or  described  in  this  answer,  and  for  such 

other  and  further  relief  as  may  be  proper  in  the 

premises,  and  for  their  costs  of  suit. 

R.   J.   MIEDEL.  •^'^' 

\' ' 

Stat-e  of  California,  :   ;•  •;" 

Countv  of  Alameda — ss. 

R.  J.  Miedel,  being  first  duly  sworn,  deposes  and 

says :  That  he  is  one  of  the  defendants  above  {namjed ; 

that  he  has  read  the  foregoing  answer  and  knows 

the  contents  thereof;  that  the  facts  therein  stated* 

are  true  of  his  own  knowledge,  except  as  to  the 

facts  therein  stated  on  information  and  belief,  and 

as  to  those  facts  he  believes  it  to  be  txnie.      ; 

R.J.  MIEDEL.  v^v.::^ 

Subscribed  and  sworn  to  before  mie  this  12  day 
of  March,  1941. 

[Seal]  R.  B.  SOMERBY,        "'   '  '    ^ 

Notary  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 

Subscribed  and  sworn  to  before  me  this  14th  (Jay 
of  March,  1941.  ,* 

[Seal]  CHAS.  O.  BRUCE, 

Notary  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 

FRANCIS  T.  CORNISH, 

Attorney   for   These   Answer- 
ing Defendants.  [45] 

[Endorsed]:     Filed  March  25,  1941.  [46] 
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EXHIBIT  ^^A" 

AMENDED  LEASE 

This  Agreement,  made  and  entered  into  this  4th 
day  of  May,  1939,  by  and  between  P.  M.  O'Connor 
and  Stella  M.  O'Connor,  his  wife,  lessors,  and  R. 
J.  Miedel,  lessee,  witnesseth; 

That  Whereas,  on  the  31st  day  of  October,  1934, 
F.  M.  O'Connor,  and  Stella  M.  O'Connor,  his  wife, 
F.  A.  Crone  and  D.  A.  Crone  did  lease  to  R.  J. 
Miedel  and  associates  for  a  period  of  five  years 
from  said  date,  or  until  the  property  therein  de- 
scribed Was  fully  mined,  certain  real  property  then 
belonging  to  the  lessors  in  said  lease,  and 

Whereas,  since  entering  into  that  lease,  lessee 
herein; has  acquired  the  right,  title  and  interest  of 
D.  A.  Crone  and  F.  A.  Crone,  and  is  now  the  owner 
of  an  undivided  one-half  interest  in  and  to  the 
real  property  hereinafter  described,  and 

Whereas,  it  has  been  impractical  to  mine  the 
said  real  property  for  a  period  in  excess  of  four 
years  because  of  pending  litigation  and  clouds  on 
the  title  thereto  and  a  pending  application  for  a 
United  States  Land  Patent,  and  lessors  have  sus- 
pended the  working  requirements  of  said  lease,  and 
lessee  has  advanced  the  funds  so  far  necessary  to 
conduct  and  defend  said  litigation,  and  to  obtain 
said   United  States  Land  Patent,  and 

Whereas,  the  real  property  herein  referred  to  is 
all  that  certain  piece  or  parcel  of  real  property 
situate,  lying  and  being  in  the  Counties  of  Placer 
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and  Eldorado,  State  of  California,  and  more  par- 
ticularly described  as  follows,  to-wit: 

The  East  half  (W/2)  of  the  west  half  (Wi/o) 
of  the  Southeast  Quarter  (SE14)  of  Section 
23,  Township  13  North,  Range  9  East,  M.  D. 
B.  &  M. 

And  Whereas,  the  United  States  of  America  has 
declared  through  its  War  Department  Engineers 
stationed  at  Sacramento  that  it  intends  to  condemn 
the  right  to  remove  gravel  from  said  real  propert}^ 
unless  satisfactory  negotiations  can  be  entered  into 
between  lessee  and  the  United  States  of  America, 
and  said  condemnation  will  preclude  the  mining 
of  a  portion  or  all  of  the  aforesaid  real  property 
during  the  time  said  gravel  is  being  removed  and 
for  a  period  not  to  exceed  three  years, 

Whereas,  the  parties,  in  view  of  the  aforesaid 
circumstances,  desire  to  modify  and  extend  said 
lease,  and  to  lease  to  lessee  herein  alone ; 

Now,  Therefore,  said  lease  of  October  31,  1934, 
and  the  subsequent  modifications  and  suspensions 
thereof,  are  hereby  modified,  and  it  is  hereby  agreed 
as  follows: 

Lessors  do  by  these  presents  lease,  demise  and  let 
to  lessee  the  sole  and  exclusive  right  to  mine  upon 
and  in,  and  to  take  minerals  from,  and  to  sell  and 
negotiate  for  the  sale  of  minerals  in,  or  upon, 
the  aforesaid  real  property,  severed  or  unsevered 
therefrom. 

The  duration  of  this  lease  shall  be  for  a  period 
of  five  years   from   date  hereof,   and   for  as  long 
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thereafter  as  it  shall  be  commercially  practicable 
to  mine  the  said  real  property. 

Lessee  agrees  to  mine  the  said  real  property. 
Said  mining  may  commence  at  once,  and  shall  in 
any  event  commence  not  later  than  ninety  days 
following  the  issuance  to  the  parties  of  a  United 
Stages  Land  Patent  and  shall  continue  thereafter 
for  the  life  of  this  lease,  continuously.  The  process 
of  installing  machinery  or  equipment  or  repairing 
machinery  or  equipment  shall  be  considered  as 
mining.  Any  failure  to  mine  said  property  for 
a  period  of  ninety  consecutive  days  shall  be  con- 
strued a  violation  of  the  terms  of  this  lease,  unless 
lessee  shall  be  prevented  therefrom  by  strikes,  act 
ojp  God,  or  for  any  other  reason  not  within  the 
control  of  lessee,  or  unless  the  water  level  on  said 
p;roperty  interferes  wdth  the  place  or  manner  lessee 
is  at  that  time  engaged  in  mining  said  property, 
or  during  such  seasons  as  weather  makes  use  of 
roads,  to  said  property  in  connection  with  the 
mining  thereof  dangerous  or  impractical. 

.  It  is  further  agreed  that  while  the  United  States 
of  America  or  its  licensee  or  assignee  shall  be  in 
possession  of  the  aforesaid  real  property  or  any 
portion  thereof,  or  negotiating  [48]  therefor,  or  in 
the  process  of  condemning  any  rights  therein,  lessee 
shall  not  be  precluded  from  mining  any  other  part 
or  portion  thereof,  but  said  period  shall  suspend 
the  woi'king  requirements  herein  imposed  u])on 
lessee  and  shall  extend  the  terui  of  this  lease  pro 
tanto. 

Lessee  agrees  before  the  time  at  which  minimi' 
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shall  commence  lieremider  to  place,  or  commence  in 
good  faith  to  place,  upon  said  property  the  neces- 
sary machinery  and  equipment  to  develop  and  work 
said  mining  property  in  a  manner  meeting  with 
the  approval  of  such  mining  engineers  or  consult- 
ants as  lessee  may  select. 

There  shall  be  no  obligation  on  the  part  of  lessee 
to  recover  any  minerals  other  than  gold,  although 
nothing  herein  shall  prevent  lessee  from  recovering 
or  selling  other  minerals  or  mineral  substances. 
All  gold  recovered  shall  be  shipped  to  the  United 
States  Mint  and  a  duplicate  mint  receipt  shall  be 
furnished  to  lessors. 

Lessee  agrees  to  pay  lessors  7%  P^i*  cent  of  any 
amount  received  from  the  United  States  Mint;  for 
said  gold  recovered,  said  payments  to  be  made  not 
later  than  ten  days  following  the  receipt  by  lessee 
of  payment  by  the  United  States  Mint  for  any 
shipment  of  gold.  *  ■     i 

All  other  minerals  taken  by  lessee  from  said 
property,  or  sold  by  lessee  either  on  or  off  said 
property,  or  severed  or  unsevered  therefrom, ;  shall 
be  sold  for  what  lessee  considers  a  fair  and  reason- 
able price  and  lessee  shall  pay  to  lessors  5  per  cent 
of  any  amount  received  by  lessee  as  the  purchase 
price  of  said  minerals,  or  the  right  to  remove  the 
same,  including  sand  and  gravel,  said  payments  to 
be  made  within  ten  days  after  a  receipt  by  lessee 
of  the  aforesaid  purchase  price. 

Lessee  agrees  to  notify  lessors  of  any  intended 
cleanups  and  lessors  may  be  present  thereat.     Such 
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notice  shall  be  given  in  any  manner  reasonably 
calculated  to  communicate  that  fact  to  lessors. 

Lessee  shall  have  the  sole  determination  of  what 
shall  constitute  a  complete  and  thorough  working 
of  the  property  above  [49]  described  and  when  the 
same  shall  have  been  exhausted  for  the  purpose  of 
mining  and  shall  have  complete  control  of  the 
aforesaid  property,  and  of  the  method  of  mining 
same,  subject  only  to  the  right  of  lessors,  by  agent 
or  in  person,  to  inspect  the  aforesaid  property  and 
machinery  at  any  reasonable  time. 

Regardless  of  the  reason  for  the  termination  of 
this  lease,  lessee  shall  have  such  time  as  is  reason- 
able, in  no  event  less  than  60  days,  within  which 
to  remove  any  materials,  equipment,  machinery, 
buildings,  or  other  property  heretofore  or  hereafter 
placed  on  the  said  real  property  by  lessee  or  pre- 
decessors of  lessee. 

In  the  event  of  a  breach  by  lessee,  a  forfeiture 
of  this  lease  shall  not  be  declared  until  lessors  shall 
first  have  delivered  to  lessee  notice  in  writing 
advising  lessee  of  the  nature  of  said  default  and 
ninety  days  shall  have  elapsed  mider  such  notice, 
and  lessee  shall  within  that  time  have  failed  to 
remedy  said  default,  except  failure  to  continually 
mine,  in  which  event  lessee  shall  have  said  second 
pei'iod  of  ninety  days  within  which  to  resume  min- 
ing said  ])roperty  in  good  faith. 

Lessee  shall  have  the  right  to  assign  this  lease 
or  to  enjoy  the  same  either  through  himself  or 
through  his  agents  or  sublessee.  All  of  the  terms, 
covenants  and  conditions,  however,  shall  be  binding 
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upon  the  respective  parties,  their  heirs,   adminis- 
trators, sub-lessees  and  assigns. 

In  Witness  Whereof  the  parties  have  hereunto 
set  their  hands  the  day  and  year  in  this  instrument 
first  above  written. 

F.  M.  O'CONNOR 
STELLA  M.  O'CONNOR 

Lessors 
R.  J.  MIEDEL 
Lessee  [50] 

State  of  California 
County  of  Placer — ss. 

On  this  fourth  day  of  May  in  the  year  One 
Thousand  Nine  Hundred  and  thirty-nine  before 
me,  Marshall  Z.  Lowell,  a  Notary  Public  in  and 
for  the  County  of  Placer,  personally  appeared  P. 
M.  O'Connor  and  Stella  M.  O'Connor,  his  wife, 
and  R.  J.  Miedel  know  to  me  to  be  the  persons 
whose  names  are  subscribed  to  the  within  instru- 
ment, and  they  acknowledge  that  they  executed  the 
same. 

Witness  Whereof,  I  have  heremito  set  my  hand 
and  affixed  my  Official  Seal,  at  my  office  in  the 
County  of  Placer,  the  day  and  year  in  this  certifi- 
cate first  above  written. 

[Seal]  MARSHALL  Z.  LOWELL 

Notary  Public  in  and  for  the   County  of  Placer, 
State  of  California. 

My  commission  Expires  July  24,  1941.  [51] 
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EXHIBIT  '^B" 

This  AoTeement  and  Lease  entered  into  this  31st 
day  of  October,  1934,  by  and  between  F.  M.  O'Con- 
nor and  Stella  M.  O'Connor,  his  wife,  D.  A.  Crone 
and  F.  A.  Crone,  Lessors,  and  R.  J.  Miedel  and 
Associates,  Lessees, 

Witnesseth : 

That  the  said  Lessors,  for  and  in  consideration 
of  the  rents,  royalties,  covenants  and  agreements 
hereinafter  set  forth  and  by  the  said  Lessees  to 
be  paid,  kept  and  performed,  have  let  and  by  these 
presents  do  let  unto  the  said  Lessees,  and  said 
Lessees  do  hire  and  take  from  Lessors,  all  of  the 
following  mine  and  mining  property  heretofore 
owTied  and  described  as  the  Spanish  Bar  and  being- 
situate  in  the  Counties  of  Placer  and  Eldorado  in 
the  State  of  California,  and  being  the  East  one-half 
of  the  northwest  quarter,  of  the  southeast  quarter 
and  the  East  half  of  the  southwest  quarter  of  the 
southeast  quarter  of  Section  23,  Township  13  north 
range  nine  East  M.  D.  B.  &  M.  as  described  in 
that  certain  location  notice  heretofore  and  on  the 
28th  day  of  August,  1934,  filed  by  Lessors  in  the 
United  States  land  office  at  Sacramento,  California, 
together  with  the  appurtenances;  to  have  to  hold 
the  same  unto  said  Lessees  for  the  term  of  five 
years  from  and  after  the  date  hereof,  or  until  said 
mine  (the  same  being  placer  mine),  is  fully  worked 
and  mined  out,  unless  sooner  forfeited  as  herein- 
after specifi(^d. 
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And  in  consideration  of  said  lease,  said  Lessees 
do  covenant  and  agree  with  said  Lessors  as  follows, 
to-wit  : 

To  enter  ii])on  said  mine  and  premises  and  work 
the  same  in  a  manner  necessary  to  good  and  eco- 
nomical mining,  said  work  to  continue  steadily  and 
continuously  from  the  date  of  this  lease,  and  any 
failure  to  work  said  mining  property  for  a  space 
of  {^n  consecutive  days,  Sundays  and  holidays  ex- 
cepted, (unless  prevented  therefrom  by  the  Act  of 
God,  high  or  flood  water,  strikes,  or  for  some  reason 
not  w^ithin  the  control  of  Lessees)  shall  be  consid- 
ered a  violation  of  the  terms  of  this  lease — to, 
within  a  reasonable  time  hereafter,  place  upon  said 
mining  property  the  necessary  machinery  and 
equipment  to  properly  develop  and  work  said 
mining  property. 

From  time  to  time,  when  in  the  judgment  of 
Lessees  it  shall  [52]  be  deemed  proper  so  to  do, 
clean-ups  shall  be  made  and  when  received  shall 
be  shipped  by  Lessees  or  transmitted  to  a  L^nited 
States  Mint  and/or  smelter,  and  Lessees  agree  to 
furnish  Lessors  with  a  duplicate  mint  or  smelter 
receipt  when  received  and  from  the  gross  receipts 
or  proceeds  from  the  sale  or  disposal  of  said  gold 
or  minerals,  said  Lessees  agree  to  pay  over  and 
deliver  to  the  said  P.  M.  O'Connor  and  Stella  M. 
O'Connor,  his  wife,  an  undivided  seven  and  one- 
half  per  cent  (7I/2)  thereof,  and  to  F.  A.  Crone 
and  D.  A.  Crone  seven  and  one-half  per  cent 
(7i/>)  making  a  total  thereof  of  fifteen  per  cent 
(15%),  save  that  black  sand  shall  be  cleaned  up  if 
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it  will  pay  to  do  so  and  F.  M.  O'Connor  and  Stella 
M.  O'Connor  shall  receive  tive  per  cent  (5%)  and 
D.  A.  Crone  and  F.  A.  Crone  shall  receive  five 
per  cent  (5%)  of  the  gross  royalty  of  the  proceeds 
of  such  sand  that  may  be  received  from  said  sand, 
and  any  other  by  products  (sand,  gravel,  etc.)  well 
and  truly  to  be  paid  as  the  free  gold  cleaned  up  is 
paid. 

Said  Lessees  hereby  agree  to  give  notice  of  the 
time  of  any  and  all  intended  clean-ups  to  Lessors 
so  that  Lessors  may  be  present  thereat,  if  they  so 
desire,  said  notice  or  notices  to  be  given  either 
verbally,  by  telephone  or  through  the  United  States 
Mail. 

Any  personal  property  owned  by  Lessors,  or 
either  of  them,  now  on  said  premises  may  be  re- 
moved therefrom  without  expense  to  Lessees. 

Said  Lessees  shall  have  the  sole  determination 
of  what  shall  constitute  a  complete  and  thorough 
working  of  the  placer  mining  property  leased  here- 
under and  when  in  the  judgment  of  said  Lessees 
the  same  shall  have  been  exhausted  for  the  purpose 
of  extracting  gold  and  minerals  therefrom,  it  being 
understood  and  agreed  that  Lessees  shall  have  im- 
mediate possession  and  complete  control  of  said 
mining  property  for  the  purposes  herein  enumer- 
ated. 

It  is  understood  by  all  ])arties  to  this  lease  that 
a  certain  one  hundred  and  fifty  foot  strip  is  re- 
served from  the  terms  of  this  lease  and  assigned 
as  the  exclusive  property  of  F.  M.  O'Connor.  [53] 

Tt  is  also  agreed  that  Lessors  shall  at  all  times. 
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either  by  themselves  or  by  a  representative  be 
entitled  to  a  full  and  complete  inspection  of  said 
mine  and  mining  property  and  the  operation  of 
the  same  bv  said  Lessees. 

As  and  when,  in  the  judgemnt  of  the  Lessees, 
said  mining  property  shall  be  exhausted  for  the 
purpose  of  extracting  gold  and  mineral  therefrom 
Lessees  shall  have  the  right  to  peaceably  and 
quietly  withdraw  therefrom,  and  shall  have  the 
right  to  remove  all  tools,  materials,  mining  acces- 
sories and  machinery  theretofore  placed  thereon 
and  used  by  said  Lessees  in  and  upon  said  mining 
property,  and  this  lease  shall  thereupon  cease  and 
terminate. 

Lessees  further  agree  in  connection  with  said 
mining  operations  on  said  property  to  conform  to 
all  housing  laws  of  the  State  of  California  and  to 
see  that  all  safety  law^s  are  rigidly  enforced  for 
the  protection  of  employees  engaged  in  said  mining 
activities  on  said  mining  property. 

In  the  event  Lessees  fail  to  perform  the  terms, 
covenants  and  conditions  of  the  within  agreement 
and  lease,  it  shall  be  lawful  for  Lessors  to  re-enter 
and  take  possession  of  said  premises  and  terminate 
this  lease. 

This  agreement  and  all  its  terms,  covenants  and 
conditions  shall  be  binding  upon  the  parties  hereto, 
their  heirs,  administrators  and  assigns,  and  time  is 
of  the  essence  hereof. 
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Witness  the  hands  of  the  parties  hereto  in  tripli- 
cate the  dav  and  year  first  above  written. 

MRS.  STELLA  M.  O'CONNOR 

F.  M.  O'CONNOR 

D.  A.  CRONE 

F.  A.  CRONE 

R.  J.  MIEDEL 

R.  B.  SOMERBY 

W.  H.  MORRISON 

W.  F.  FISHER 


EXHIBIT  "C' 

MODIFICATION  OF  LEASE 

This  Agreement  made  and  entered  into  this . .  .  day 
of  1935,  by  and  between  F.  M.  O'Connor  and  Stella 
M.  O'Connor,  his  wife  herein  referred  to  as  lessors, 
and  R.  J.  Miedel  and  Associates,  hereinafter  re- 
ferred to  as  lessees, 

Witnesseth 

That  Whereas  the  parties  herein  together  with 
D.  A.  Crone  and  F.  A.  Crone  did,  on  the  31st  dav 
of  October,  1934,  enter  into  an  agreement  in  writing 
by  the  terms  of  which  the  lessors  and  the  said 
D.  A.  Crone  and  F.  A.  Crone  did  lease  to  lessees 
that  certain  piece  or  parcel  of  real  ])roperty  situate, 
lying  and  being  in  the  counties  of  Placer  and 
El  Dorado,  State  of  California,  more  particularly 
described  as  the  east  one-half   (EVo)   of  the  west 
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one-half  (W^^)  of  the  southeast  one-quarter 
(SE14)  of  Section  twenty-three  (23)  Township 
thirteen  (13)  north,  range  nine  (9)  east  M.  D.  B. 
&  M.,  under  the  terms  and  provisions  of  said  agree- 
ment, to  which  agreement  reference  is  hereby  made 
for  further  particulars. 

And  Whereas  under  and  by  virtue  of  the  terms 
and  provisions  of  said  agreement  of  October  31, 
1934,  it  was  provided  as  follows:  '^It  is  understood 
by  all  parties  to  this  lease  that  a  certain  one  hun- 
dred and  fifty  foot  strip  is  reserved  from  the  terms 
of  this  lease  and  assigned  as  the  exclusive  property 
of  F.  M.  O'Connor", 

And  Whereas  the  parties  are  desirous  of  elimi- 
nating said  reservation  and  lessor  desires  that  the 
said  portion  so  reserved  shall  be  mined  and  lessee 
desires  to  mine  the  same. 

Now  Therefore  It  Is  Agreed  by  and  between  the 
parties  hereto  that  said  portion  so  reserved  as  the 
sole  and  exclusive  property  of  said  F.  M.  O'Con- 
nor under  and  by  virtue  of  the  terms  of  said  agree- 
ment of  October  31st,  1934  shall  be  no  longer  re- 
served from  the  said  lease,  and  that  said  lease  of 
October  31st,  1934,  shall  be  and  the  same  is  hereby 
amended  so  as  to  eliminate  said  reservation  from 
the  terms  and  provisions  thereof. 

In  consideration  therefor,  lessees  agree  to  pay  to 
F.  M.  O'Connor  and  Stella  M.  O'Connor,  his  wife, 
the  same  [55]  royalties,  for  the  use  of  said  property 
as  lessees  agreed  to  pay  to  lessors,  F.  M.  O'Connor 
and  Stella  M.  O'Connor,  his  wife,  under  and  bv 
virtue  of  the  terms  and  provisions   of  said  lease 
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of  October  31st,  1934,  for  the  use  of  the  property 
therein  leased. 

It  is  expressly  understood  and  agreed  that  said 
agreement  and  lease  of  October  31st,  1934,  is  by 
these  presents  modified  only  to  the  extent  necessary 
to  eliminate  the  said  reservation  from  the  terms 
and  provisions  thereof. 

It  is  further  expressly  understood  and  agreed 
that  the  requirements  of  said  lease  for  the  con- 
timied  working  of  the  property  herein  leased  have 
been  suspended  pending  the  final  determination  of 
an  action  now  pending  in  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  County  of 
Placer,  numbered  therein  10041  and  entitled, 
American  River  Gold  Mining  Company,  a  corpora- 
tion, Plaintiff,  v.  P.  M.  O  ^Connor,  Stella  M. 
O'Connor,  F.  A.  Crone,  D.  A.  Crone,  John  Doe 
Corporation,  Richard  Roe  and  Jane  Doe,  Defend- 
ants and  that  the  said  agreement  for  the  suspension 
of  working  requirements  upon  said  property  shall 
be,  and  it  is  hereby  extended  to  include  the  portion 
of  the  real  property  reserved  from  the  operation 
of  said  agreement  of  October  31st,  1934,  and  nothing 
in  this  agreement,  or  in  said  agreement  of  October 
31st,  1934  shall  be  construed  as  requiring  lessees 
to  perfo7*m  any  labor  upon  said  reserved  portion 
other  than  as  required  by  said  agreement  of  Octo- 
ber 31st,  1934  and  said  suspension  of  operations 
agreement  thereafter  executed  and  herein  re- 
ferred to. 
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In  AYitness  Whereof  the  parties  have  hereunto 
set  their  hands  this  day  and  year  first  hereinabove 
mentioned. 

F.  M.  O'CONNOR 

MRS.   STELLA  M.   O'CONNOR 


EXHIBIT  ''W 

EXTENSION  AGREEMENT 

This  agreement,  made  and  entered  into  this  4th 
day  of  December,  1936,  by  and  between  P.  M. 
O'Connor  and  Stella  M.  O'Connor,  his  wife,  herein 
referred  to  as  lessors,  and  R.  J.  Miedel,  and  asso- 
ciates, herein  referred  to  as  lessees, 

Witnesseth : 

That  Whereas  the  parties  herein  together  with 
D.  A.  Crone  and  P.  A.  Crone  did,  on  the  31st  day 
of  October,  1934,  enter  into  an  agreement  in  writing 
by  the  terms  of  which  the  lessors  and  the  said 
D.  A.  Crone  and  P.  A.  Crone  did  lease  to  lessees 
that  certain  piece  or  parcel  of  real  property  situate, 
lying  and  being  in  the  Counties  of  Placer  and  El 
Dorado,  State  of  California,  more  particularly  de- 
scribed as  the  east  one-half  (Ei-^)  of  the  west  one- 
half  (W14)  of  the  southeast  one-quarter  (SE14) 
of  Section  twenty-three  (23)  Township  thirteen 
(13)  north,  range  nine  (9)  east,  M.  D.  B.  &  M., 
under  the  terms  and  provisions  of  said  agreement, 
to  which  agreement  reference  is  herebv  made  for 
further  particulars. 

And  Whereas  lessees  have   since   the   execution 
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and  delivery  of  said  lease  acquired  the  right,  title 
and  interest  of  the  said  D.  A.  Crone  and  F.  A. 
Crone  in  said  real  property. 

And  Whereas  said  agreement  was  modified  by 
the  parties  by  supplemental  agreement  so  as  to 
eliminate  the  reservation  of  a  portion  of  said  real 
property;  to  which  said  supplemental  agreement 
reference  is  hereby  made  for  further  particulars. 

And  Whereas  lessees  desire  to  apply  for  a  patent 
to  said  real  property  to  be  taken  in  the  name  of 
P.  M.  O'Connor  and  Stella  M.  O'Connor,  his  wife, 
as  owners  of  a  half  interest  and  R.  J.  Miedel  as 
owner  of  the  remaining  half  interest. 

Now,  Therefore,  it  is  agreed  that  for  and  in 
consideration  of  the  said  R.  J.  Miedel  advancing 
the  necessary  funds  with  which  to  acquire  said 
patent  to  said  real  property,  lessors  will,  after  said 
patent  has  been  granted,  reimburse  the  said  R.  J. 
Miedel  to  the  extent  of  one-half  of  the  expenditure 
so  made  to  acquire  said  patent.  [57] 

And  lessors  further  consent  that  the  require- 
ments in  said  lease  for  the  continued  working  of 
the  property  therein  described  shall,  in  considera- 
tion  of  the  advancing  of  said  funds  by  the  said 
R.  J.  Miedel,  be  suspended  until  thirty  days  after 
the  final  determination  of  the  United  States  Patent 
Office  on  th(^  said  application  for  a  patent. 

Notliino-  ill  this  agreement  shall  be  construed  as 
reciuiring  the  commencement  of  proceedings  to  ac- 
quire a  ])atent  until  thirty  days  after  the  final 
determination  of  the  litigation  now  ])ending  in  the 
Suf)eri()i'  Court  of  the  State  of  California,  in  and 
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for  the  County  of  Placer,  in  Action  No.  10041, 
nor  shall  anything  herein  be  construed  to  prevent 
lessees  from  mining  the  said  real  property  pursuant 
to  the  terms  and  provisions  of  said  lease,  should 
lessees  so  elect,  during  the  time  that  said  working 
requirements  are  suspended,  nor  shall  the  working 
of  said  property  by  lessees  during  the  time  said 
working  requirements  are  suspended  be  construed 
as  an  election  on  the  part  of  lessors  or  lessees  to 
in  any  manner  affect  suspension  of  working  re- 
quirements herein  provided  for. 

In  Witness  Whereof  the  lessors  and  lessees  have 
hereunto  set  their  hands  this  day  and  year  first 
hereinabove  mentioned. 


Lessees 
P.  M.  O  ^CONNOR 

Lessor 
MRS.   STELLA  M.  O'CONNOR 


[Title  of  District  Court  and  Cause] 

NOTICE  OP  ABANDONMENT  OP  THIS 
CONDEMNATION  PROCEEDING 

To:  The  Above  Named  Defendants,  and  to  Prancis 
T.  Cornish,  Esq.,  Attorney  for  Defendants,  P. 
M.  O'Connor,  Stella  O'Connor,  his  wife,  R.  J. 
Miedel,  R.  B.  Somerby,  W.  H.  Morrison,  W. 
P.  Pisher,  Jack  Ward,  and  Irene  Brinton, 
Sued  Herein  As  Irene  Gannett : 
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You,  and  each  of  you,  are  hereby  notified  tliat 
the  above-named  plaintiiT,  by  Frank  J.  Hennessy, 
Esq.,  United  States  Attorney  for  the  Northern 
District  of  California,  upon  the  express  authority 
and  direction  of  the  Attorney  General  of  the 
United  States  of  America,  hereby  abandons  the 
further  prosecution  of  the  above-entitled  condem- 
nation proceeding,  for  the  reason  that  in  the  opinion 
of  the  plaintiff  it  is  unnecessary  to  acquire  the 
estate  or  interest  in  the  land  described  in  the  com- 
plaint on  file  herein,  or  any  part  thereof,  and  that 
the  acquisition  thereof  would  not  be  for  the  best 
interests  of  the  plaintiff. 

Dated:     September  12,  1941. 

FRANK  J.  HENNESSY, 
United   States  Attorney 

EMMET  J.  SEAWELL 

Assistant   United    States   At- 
torney, 

R.  B.  McMillan 

Assistant   United    States    At- 
torney, 
Attorneys  for  Plaintiff, 
United  States  of  America. 

[Endorsed]:    Filed  Sep.  13,  1941.  [60] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  DISMISSING 
THIS  CONDEMNATION  PROCEEDING 

Now  comes  the  above  named  plaintiff,  by  Frank 
J.  Hennessy,  Esq.,  United  States  Attorney  for  the 
Northern  District  of  California,  having  heretofore 
been  duly  authorized  and  directed  by  the  Attorney 
General  of  the  United  States  so  to  do,  and  moves 
this  Court  to  give,  make  and  enter  its  judgment 
dismissing  the  above-entitled  condemnation  pro- 
ceeding, for  the  reason  that  in  the  opinion  of  the 
plaintiff  it  is  unnecessary  to  acquire  the  estate  or 
interest  in  the  land  described  in  the  complaint 
herein,  or  any  part  thereof,  and  that  the  acquisition 
thereof  would  not  be  for  the  best  interests  of  the 
plaintiff. 

Dated:    September  12,  1941. 

FRANK  J.  HENNESSY, 

United  States  Attorney 
EMMET  J.  SEAWELL, 

Assistant   United   States  At- 
torney, 

R.  B.  McMillan 

Assistant   United    States   At- 
torney, 
Attorneys  for  Plaintiff, 
United   States  of  America. 

[Endorsed] :    Filed  Sep.  13,  1941.  [62] 
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At  a  stated  term  of  the  Northern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco 
on  Wednesday  the  15th  day  of  April,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
two. 

Present:  The  Honorable  Michael  J.  Roche,  Dis- 
trict Judge. 

[Title  of  Cause.] 

Plaintiff ^s  motion  for  judgment  dismissing  this 
condemnation  proceeding  came  on  this  day  for 
further  hearing.  Robert  B.  McMillan,  Esq.,  As- 
sistant United  States  Attorney,  appeared  as  attor- 
ney for  the  plaintiff  and  Francis  F.  Cornish,  Esq., 
appeared  as  attorney  for  certain  defendants.  After 
further  hearing  the  attorneys,  it  is  Ordered  that 
the  motion  for  judgment  dismissing  this  condem- 
nation proceedmg  be  and  the  same  is  hereby  denied 
in  accordance  with  an  order  to  be  signed  and  filed 
herein,  to  which  ruling  of  the  Court  the  plaintiff 
then  and  there  duly  excepted.  After  further  hear- 
ing the  attorneys,  it  is  Ordered  that  this  case  here- 
tofore set  for  April  23,  1942,  be  and  the  same  is 
hereby  continued  from  A])ril  23,  1942  to  June  15, 
1942,  to  be  then  set  for  trial  at  Sacramento,  Cali- 
fornia. [63] 
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[Title  of  District  Court  and  Cause.] 

OPINION  AND  ORDER 

In  this  proceeding  in  condemnation,  the  United 
States  had  the  exclusive  use  and  occupancy  of  the 
lands  of  the  defendants  for  a  period  of  one  year 
and  eleven  months,  commencing  October  17,  1939. 
Thereupon,  these  proceedings  were  abandoned  by 
the  plaintiffs  and  the  lands  were  returned  to  the 
defendants  in  the  same  condition  as  when  entered 
upon  by  the  United  States. 

The  use  and  occupation  of  these  lands  was  by 
virtue  of  an  order  of  this  court  authorizing  the 
advance  taking  of  possession  and  use  of  the  de- 
fendants' property  to  the  extent  of  the  interest 
sought  to  be  acquired  therein  in  this  action. ,  This 
use  and  occupation  resulted  in  the  taking  of  a  sub- 
stantial [64]  possessory  interest  in  the  land.  To 
the  extent  of  the  taking  which  actually  occurred, 
there  arose  an  obligation  on  the  part  of  the.  plain- 
tiff to  pay  just  compensation  therefor  to  the.  de- 
fendants in  this  proceeding.  And  plaintiff's  right 
to  a  dismissal  with  respect  to  whatever  interest  in 
the  defendants'  property  had  not  yet  been  taken 
prior  to  the  abandonment,  w^as  properly  made  con- 
ditional upon  the  ascertainment  and  award  herein 
of  just  compensation  with  respect  to  that  which  had 
alreadv  been  taken  from  defendants  and  could  not 

ft/ 

thereafter  be  returned.  Thus  was  fulfilled  the 
pledge  of  the  United  States,  inherent  in  the  terms 
of  the  constitutional  guaranty  of  the  Fifth  Amend- 
ment, to  provide  to  the  owner  of  private  property 
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taken  for  a  public  use,  a  reasonably  expeditious 
and  inexpensive  method  of  ascertaining  and  pay- 
ing the  just  compensation  to  which  he  is  entitled. 

The  defendants  contend  that  the  United  States 
took  from  them  more  than  the  temporary  posses- 
sion of  their  lands;  that  the  United  States  also 
took  the  right,  during  occupancy,  to  remove  all  the 
mineral  contents  therefrom — sand,  gravel  and  gold 
— and  to  use  the  property  for  any  other  purpose 
incidental  to  the  construction  of  the  proposed  dam 
and  reservoir  on  the  American  River;  and  that  the 
United  States  must  compensate  them  for  the  taking 
of  this  right  of  user,  although  the  same  was  con- 
cededly  never  exercised.  Defendants,  however, 
fail  to  show  wherein  they  suffered  any  pecuniary 
loss  for  which  the  law^  allows  compensation,  as  a 
result  of  the  alleged  taking  of  this  intangible  right. 
The  evidence  shows  no  diminution  in  the  market 
value  of  the  defendants'  lands  by  reason  of  any 
acts  committed  thereon  by  the  United  States  under 
claim  of  right  of  user  during  the  period  of  its  occu- 
pancy. The  defendants  still  have  their  lands  intact. 
They  didn^t  lose  any  sand,  gravel  or  gold.  It  is 
established  law  that  just  compensation  is  not  to 
be  based  on  what  the  condemnor  might  have  gained 
by  the  taking,  but  upon  what  the  condemnee  lost 
thereby. 

KvideiUH'  was  offered  by  the  defendants  tending 
to  shov/  the  value  of  the  mineral  contents  of  the 
land  separate  [65]  from  the  value  of  the  land  itself. 
The  defendants  still  have  the  mineral  contents  and 
jut?t  compe!isation   does   not   entitle   them   to   their 
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value  as  well,  no  matter  how  we  define  in  legal  terms 
the  quantum  of  the  estate  or  interest  taken  by  the 
ITniteci  States. 

The  fallacy  of  defendants'  position  with  respect 
to  the  extent  of  their  right  to  compensation  herein 
lies  in  this, — that  due  regard  has  not  been  given  by 
them  to  the  fact  that  in  ever}^  case,  value  as  a  basis 
of  just  compensation  for  the  taking  of  an  interest 
in  private  property,  however  we  regard  that  in- 
terest, must  reflect  either  actual  or  reasonably  prob- 
able pecuniary  loss  to  the  owner.  And  defendants' 
argument  that  this  case  must  be  considered  as  if 
the  United  States  not  only  took  possession  of  their 
lands,  but  also  depleted  the  same  of  their  entire 
mineral  contents,  regardless  of  the  fact  that  the 
lands  were  returned  to  the  defendants  undisturbed, 
simply  loses  sight  of  what  the  constitutional  guar- 
antee of  just  compensation  for  the  taking  of  private 
property  for  a  public  use  was  intended  to  accom- 
plish. The  requirement  of  just  compensation  for  the 
taking  of  property  is  wholly  fulfilled  by  an  award 
based  upon  the  pecuniary  loss  shown  to  have  been 
suffered  by  the  owner. 

Whatever  basis  for  the  estimation  of  just  com- 
pensation would  have  been  adopted  in  this  case  had 
a  declaration  of  taking  been  filed  at  the  institution 
of  these  proceedings,  or  had  these  proceedings  not 
been  abandoned,  need  not  now  be  considered.  In 
either  of  these  events,  a  different  factual  situation 
would  have  been  presented  calling  for  the  applica- 
tion of  such  estimates  of  value  which  would  make 
defendants  whole  for  whatever  pecuniary  loss  they 
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had  actually  suffered  or,  in  all  reasonable  proba- 
bility, might  be  expected  to  suffer  in  view  of  the 
circumstances  there  shown  to  exist. 

That  v^alue  is  to  be  ascertained  as  of  the  date  of 
taking  is  the  general  rule.  This  principle  has  ref- 
erence to  the  time  at  which  market  values  are  to 
be  fixed.  In  this  case,  no  market  value,  as  that  term 
is  defined  in  the  law  of  eminent  domain,  [66]  has 
been  proved  as  of  any  date  for  the  intangible  right 
of  user  allegedly  taken  by  the  United  States  con- 
sidered as  property  separate  and  apart  from  the 
tangible  thing,  the  land  itself,  to  which  the  right 
relates,  and  from  any  possessory  interest,  therein. 

Loss  of  profits  which  might  have  been  realized 
from  the  use  to  which  the  defendants  contemplated 
putting  their  property,  but  for  the  taking,  is  not 
recognized  in  the  law  as  an  element  to  be  consid- 
ered in  the  fixing  of  just  compensation  for  the  tak- 
ing. This  much  defendants  concede.  It  involves 
the  consideration  of  too  many  speculative  elements 
to  afford  any  accurate  measurement  for  the  esti- 
mation of  property  values.  In  fact,  assuming  that 
defendants'  theory  of  the  taking  to  be  the  correct 
one,  still  they  have  produced  no  evidence  to  this 
court  which  would  warrant  the  basing  of  anv  esti- 
mate  of  value  u})on  the  intangible  right  of  use 
allegedly  taken  by  the  plaintiff  when  it  occupied 
defVudants'  property,  and  of  which  it  could  be  said 
the  defendants  were  deprived  by  the  occu])ancy. 
The  bur'den  of  proving  pecuniary  loss  lay  vrith  the 
defendants.  They  did  not  sustain  this  burden  by 
showing   loss   of   profits   they   might   have   realized 
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but  for  the  temjjorary  occupancy  of  the  plaintiff; 
or  the  value  of  the  mineral  contents  of  their  land, 
which  they  still  have;  or  by  submitting  in  evidence 
a  maze  of  statistical  data  having  no  reasonable  re- 
lation to  the  ultimate  fact  to  be  proved,  namely,  the 
compensable  pecuniary  loss  suffered  by  the  taking. 

Defendants  are  entitled  to  just  compensation 
for  the  taking  of  possession  of  their  lands  by  the 
plaintiff  for  the  period  of  plaintiff's  occupancy.  If 
rights  other  than  the  right  of  possession  did  actu- 
ally vest  in  the  United  States  when  it  occupied  de- 
fendants' lands, — the  right  for  a  limited  period  to 
remove  minerals  and  to  make  other  uses  of  the  land 
incidental  to  the  construction  of  the  dam, — ^no  in- 
crease in  the  amount  of  just  compensation  has  ac- 
crued therebv  to  the  defendants  over  and  above  that 
to  which  they  are  entitled  for  the  temporary  occu- 
pancy of  their  land,  because  no  pecuniary  loss  has 
been  occasioned  thereby  to  the  defendants.  [67] 
The  rights  were  not  exercised  and  there  was  no 
consequent  diminution  in  the  value  of  the  lands  of 
the  defendants.  And  no  market  value  has  been 
established  for  them  as  property  separate  and  apart 
from  the  land  itself. 

The  remaining  matter  for  determination  is  the 
question  of  what  award  defendants  shall  be  entitled 
to  for  the  taking  and  holding  of  the  temporary 
bare  possession  of  their  lands  prior  to  the  aban- 
donment of  these  proceedings  by  the  plaintiff. 
While  there  is  no  evidence  of  the  reasonable  rental 
value  of  the  defendants'  property,  there  is  suffi- 
cient in  the  record  upon  which  to  base  an  award 
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of  compensation  having  reasonable  relation  to  the 
detriment  suffered  by  the  defendants  as  a  result  of 
the  use  and  occupation  of  their  property  by  the 
plaintiff.  The  highest  estimate  of  the  market  value 
of  the  fee  simple  of  the  defendants'  lands,  at  the 
time  entry  was  made  by  the  plaintiff,  was  $13,- 
000.00.  An  award  of  compensation  has  been  sug- 
gested by  plaintiff  in  an  amount  equal  to  interest 
at  the  prevailing  commercial  rate  on  the  full  value 
of  the  defendants'  property  for  the  period  of  gov- 
ernmental occupancy,  with  interest  on  such  amount 
from  the  date  of  taking  possession  until  payment 
of  the  award.  Defendants  admit  that  an  award 
on  this  basis  for  the  occupancy  of  their  lands  is 
fully  adequate.  I  also  am  satisfied  that  it  would 
afford  defendants  just  compensation  for  the  loss 
actually  sustained  by  them. 

Defendants  are  therefore  awarded  the  sum  of 
$1,745.00  with  interest  thereon  at  7%  per  annum 
from  October  17,  1939,  until  said  award  is  paid. 

Findings  of  fact,  conclusions  of  law  and  judg- 
ment shall  be  prepared  and  submitted  by  counsel 
for  the  plaintiff  and  counsel  for  the  defendants 
shall  have  five  days  thereafter  within  which  to  pro- 
pose counter  findings. 

Dated :     March  6,  1944. 

MARTIN  I.  WELSH, 

United  States  District  Judge. 

[Kndorsed]:     Filed  March  6,  1944.  [68] 
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In  the  Northern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California. 

No.  4158-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

40.34  Acres  of  land  in  the  Counties  of  Placer  and 
El  Dorado,  State  of  California,  Central  Pacific 
Railway  Company,  a  corporation,  et  al. 

Defendants. 

FINDINGS    OF    FACT,    CONCLUSIONS     OF 
LAW,  AND  JUDGMENT 

The  above  entitled  action  came  on  for  trial  on 
the  16th  day  of  November,  1943,  before  the  above 
entitled  Court,  plaintiff  being  represented  by 
Frank  J.  Hennessy,  United  States  Attorney,  R.  B. 
McMillan,  Assistant  United  States  Attorney,  M. 
Mitchell  Bourquin,  Special  Assistant  to  the  Attor- 
ney General,  Francis  N.  Foley,  Special  Attorney, 
and  Thomas  W.  Martin,  Special  Attorney;  and 
defendants  F.  M.  O'Connor,  Stella  O'Connor,  his 
wife,  R.  J.  Miedel,  R.  B.  Somerby,  and  W.  H. 
Morrison  being  represented  by  Francis  T.  Cornish ; 
and  evidence  both  oral  and  documentary  having 
been  introduced,  and  the  case  being  submitted,  the 
Court  finds. 
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I. 

That  the  Complaint  herein  was  filed  on  the  13th 
day  of  October,  1939,  to  condemn  a  right,  power 
and  privilege  of  uninterrupted  use  and  occupancy 
of  said  land  hereinafter  described,  [69]  for  a  period 
of  Two  (2)  years  from  and  after  the  time  of  the 
granting  and  entry  of  the  Order  by  this  Court, 
granting  to  the  United  States  of  America  imme- 
diate possession  of  said  land  for  the  purpose  of, 
and  with  the  right,  power,  and  privilege  of,  during 
said  period  of  two  years,  taking  and  removing  con- 
crete aggregates  such  as  sand  and  gravel  and  other 
materials  connnonly  known  as  concrete  aggregates 
therefrom  and  from  out  said  land  in  such  quantity 
and  quantities  and  in  such  manner  as  may  be  found 
by  the  plamtiff  expedient,  necessary  and  proper  in 
the  carrying  out  of  the  construction  of  the  Ruck- 
a-Chucky  Dam  and  Reservoir  project,  and  with 
the  right  and  for  the  purpose  of  exercising  such 
other  rights  in  and  to  said  land,  during  said  period 
of  two  years,  as  may  be  incidental  to  the  construc- 
tion of  said  Ruck-a-Chucky  Dam  and  Reservoir, 
and  that  in  the  process  of  the  removal  of  said  ma- 
terials from  and  out  of  said  land  for  ]iurposes  and 
uses  as  aforesaid,  provision  for  recovery  of  the  gold 
contents  of  such  material  to  be  made  upon  terms, 
conditions,  and  in  manner  as  set  forth  in  Para- 
graph IV  of  the  Complaint  herein,  commencing  at 
line  25,  page  4,  and  ending  at  the  word  '^defend- 
ants'' in  line  15,  page  4b,  such  right,  power,  and 
privilege  of  use  and  occupancy  of  said  land  and 
the  reiTioval  of  concrete  aggregates  from  and  out 
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of  said  land  to  be  uninterrupted  during  said  period 
of  two  years,  free  from  any  right  or  claim  of  an}^ 
defendants  herein  to  at  all  interfere  with  or  inter- 
rupt such  use  and  occupancy  by  the  United  States 
of  America,  and  all  thereof  for  the  purposes  afore- 
said. 

II. 
That  the  use  for  which  the  hereinafter  de- 
scribed property  was  sought  to  be  taken  and  con- 
demned by  the  plaintiff  was  one  authorized  by  law, 
and  that  said  property  and  the  taking  thereof  were 
necessary  and  suited  to  said  use. 

III. 

That  all  parties  interested  directly  or  indirectly 
in  said  property  have  been  personally  served  with 
process,  or  have  appeared  in  said  action,  and  that 
said  property,  together  with  [70]  all  claimants  and 
parties  interested  therein,  are  within  the:  juris- 
diction of  this  Court,  w^hich  has  power  and  authority 
to  enter  this  Preliminary  Judgment. 

IV.  .    ; 

That  service  has  been  duly  made  upon  the  fol- 
lowing defendants:  Grace  B.  Maither,  Grace  B. 
Maither,  as  Administratrix  of  the  Estate  of  A.  F. 
Maither,  deceased,  Margaret  V.  McDonald,  Mary 
E.  Fowler,  James  G.  Maither,  D.  B.  Richards,  as 
Trustee,  Charles  Bone,  Hedwig  B.  Engle,  W.  J. 
Girard,  Carl  Von  Der  Nehden,  A.  B.  Wheeler,  F.  M. 
Dunn,  W.  D.  Pennycock,  W.  D.  Stevens,  B.  J,  Cor- 
rigan,  Georgia  Maither,  Ada  L.  Threlkeld,  Fred  I. 
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Green,  also  known  as  P.  I.  Green,  M.  L.  Cummings, 
H.  A.  McKinstiy,  J.  A.  Ware,  F.  J.  Foster,  J.  G. 
Maither,  Susie  M.  Maitlier,  George  Z.  Johnson, 
John  W.  Killinger,  C.  W.  Fletcher,  The  El  Dorado 
and  Placer  Counties  Mining  and  Power  Company, 
a  corporation,  and  American  River  Gold  Mining 
Company,  a  corporation. 

That  the  default  of  said  defendants  has  been 
duly  entered  by  this  Court  for  failure  to  appear 
and  answer,  and  the  Court  finds  that  said  defend- 
ants have  no  interest  in  the  property  subject  of  this 
action  or  the  compensation  to  be  awarded  therefor. 

V. 

That  defendants  Central  Pacific  Railway  Com- 
pany, Southern  Pacific  Land  Company,  Irene  Gan- 
nett, and  Jack  Ward  have  filed  Disclaimers  herein, 
and  the  Court  finds  that  said  defendants  have  no 
interest  in  the  property  subject  of  this  action,  or 
the  compensation  to  be  awarded  therefor. 

VI. 

That  defendants  F.  M.  O ^Connor,  Stella  O'Con- 
nor, his  wife,  and  R.  J.  Miedel  were  the  owners 
of  a  valid  mining  location  covering  said  land  at 
the  time  of  the  filing  of  this  action;  that  on  the 
6th  day  of  September,  1940,  defendants  F.  M. 
O'Connor,  Stella  O'Connor,  his  wife,  and  R.  J. 
Mic^del  acquired  title  to  said  land  by  patent  issued 
on  mineral  entry  munbered  031856,  from  the  United 
States  of  America.  [71] 

That  vsaid  defendants  are  the  only  persons,  firms 
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or  corporations  entitled  to  receive  the  compensation 
for  the  use  and  occupancy  of  said  land  by  plaintiff, 
and  no  other  persons  have  any  interest  in  said  land 
or  the  compensation  to  be  awarded  for  the  use 
and  occupancy  of  said  land  by  plaintiff. 

VII. 

That  plaintiff  entered  into  possession  of  said  land 
on  the  17th  day  of  October,  1939;  that  plaintiff 
abandoned  the  land  subject  of  this  action  on  Sep- 
tember 13,  1941,  and  the  land  was  returned  to 
defendants  at  said  time  in  the  same  condition  as 
when  entered  upon  by  plaintiff. 

VIII. 

That  plaintiff  took  no  gravel  or  sand  or  other 
material  from  the  land  during  the  period  from 
October  17,  1939  until  September  13,  1941,  or  exer- 
cised any  rights  other  than  that  to  use  and  occupy 
the  land,  and  there  was  no  consequent  diminution 
in  the  value  of  said  land. 

IX. 

That  defendants  have  suffered  no  pecuniary  loss 
over  and  above  the  use  and  occupancy  of  the  land 
for  the  period  from  October  17,  1939  until  Sep- 
tember 13,  1941.  [72] 

X. 

That  no  market  value  has  been  established  for 
any  of  the  rights  originally  sought  to  be  taken  and 
condemned  in  said  land  by  plaintiff,  as  property 
separate  and  apart  from  the  land  itself. 
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XI. 

That  the  sum  of  One  Thousand  Seven  Hundred 
Forty-five  and  no/lOO  Dollars  ($1,745.00)  with  in- 
terest at  the  rate  of  seven  per  cent  from  October 
17,  1939  until  paid,  is  full,  adequate  and  just  com- 
pensation for  the  estate  and  interest  in  the  land 
taken  herein  by  plaintiff. 

XII. 

That  the  land  subject  of  this  action  is  situate 
in  the  Counties  of  Placer  and  El  Dorado,  State 
of  California,  and  is  more  particularly  described 
as  follows: 

The  EV2  of  the  WI/2  of  the  SEi/i  of  Section  23, 
Township  13  North,  Range  9  East,  Mount  Diablo 
Base  and  Meridian,  delineated  and  bounded  as  fol- 
lows : 

Beginning  at  a  point  marking  the  southeast  cor- 
ner of  the  SE%  of  the  SWi/4  of  the  SE14  of  Sec- 
tion 23,  T.  13  N.  R.  9  E.,  M.  D.  B.  &  M.,  said  point 
bearing  S.  89°  55'  W  and  distant  1,345  feet,  more 
or  less,  from  the  corner  common  to  Sections  23,  24, 
25  and  26,  T.  13  N.  R.  9  E.,  M.  D.  B.  &  M.,  and 
running  thence  along  the  line  between  Sections  23 
and  26  of  the  aforesaid  township  and  range,  S.  89" 
55'  W.,  672.8  feet,  more  or  less,  to  the  southwest 
corner  of  the  SE14  of  the  SW14  of  the  SEI/4  of 
said  Section  23;  thence  along  the  north  and  south 
line  on  the  west  side  of  the  Ei/o  of  the  WVo  of  the 
SEi/,.  of  said  Section  23,  N.  2"  14'  W.,  2,667.2  feet, 
more  or  less,  to  the  northwest  corner  of  the  NEI/4 
of  the  NE14  of  the  SEV,.  of  said  Section  23;  thence 
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along  the  east  and  west  one-half  section  line  of 
said  Section  23,  N.  89"  10'  E.,  643.3  feet,  more  or 
less,  to  the  northeast  corner  of  the  NEV4.  of  the 
NE14  of  the  SE14  of  said  Section  23;  thence  along 
the  north  and  south  line  on  the  east  side  of  the 
EVo  of  the  Wyo  of  the  SE14  of  said  Section  23, 
S.  2°  52'  E.,  2,677.00  feet,  more  or  less,  to  the  point 
of  beginning;  and  containing  40.34  acres,  more  or 
less. 

All  of  the  above  bearings  are  referred  to  the  true 
north  meridian. 

Wherefore,  It  Is  Ordered,  Adjudged  and  Decreed 
that  the  sum  of  One  Thousand  Seven  Hundred 
Forty-five  and  no/100  Dollars  ($1,745.00)  with  in- 
terest at  the  rate  of  seven  per  cent  from  October 
17,  1939  until  paid,  be  and  it  is  hereby  awarded 
to  defendants  F.  M.  O'Connor,  Stella  O'Connor, 
his  wife,  and  R.  J.  Miedel,  as  full,  adequate  and 
just  compensation  [73]  for  the  estate  and  interest 
in  said  land  taken  by  plaintiff,  and  all  damages 
resulting  therefrom. 

Done  in  open  Court,  this  24th  day  of  August, 
1944. 

MARTIN  I.  WELSH 
Judge,    United    States    District    Court,    Northern 
District  of  California. 

[Endorsed] :    Filed  Aug.  24,  1944.  [74] 
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[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  F.  M.  O'Connor, 
Stella  M.  O'Connor,  W.  H.  Morrison  and  R.  J. 
Miedel,  defendants  above  named,  hereby  appeal  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  judgment  entered  in  this  action  on 
August  24,  1944. 

FRANCIS  T.  CORNISH 
Attorney  for  Appellants  F.  M.  O'Connor,  Stella  M. 
O'Connor,  W.  H.  Morrison  and  R.  J.  Miedel, 
2140  Shattuck  Avenue,  Berkeley  4,  California 

[Endorsed] :   Filed  Nov.  22,  1944.  [75] 


CERTIFICATE  OF   CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  216 
pages,  numbered  from  1  to  216,  inclusive  contain 
a  full,  true  and  correct  transcript  of  certain  rec- 
ords and  proceedings  in  the  case  of  L'nited  States 
of  America  vs.  40.34  acres  of  Land,  et  al.,  No. 
4158,  as  the  same  now  remain  on  tile  and  of  record 
in  this  office;  said  transcript  having  been  prepared 
pursuant  to  and  in  accordance  with  the  Designation 
of  ('ontents  of  Record  on  Appeal  and  Counter- 
designation  of  Record  on  A])])eal,  copies  of  which 
are  enibodied  herein. 

I  further  certify  that  the  cost  of  preparing  and 
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certifying  the  foregoing  record  on  appeal  is  the 
sum  of  Ninety-one  and  55/100  ($91.55)  Dollars, 
and  that  the  same  has  been  paid  to  me  by  the 
Attorney  for  the  appellant  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court, 
this  11th  day  of  September,  A.  D.  1945. 

[Seal]  C.  W.  CALBREATH, 

Clerk 

By  F.  M.  LAMPERT 

Deputy  Clerk  [217] 
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In  the  Northern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

Before:  Hon  Martin  I.  Welsh,  Judge. 

No.  4158 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

40.34  ACRES  OF  LAND  IN  THE  COUNTIES 
OF  PLACER  AND  EL  DORADO,  STATE 
OF  CALIFORNIA,  et  al. 

Defendants. 

REPORTER'S    TRANSCRIPT 

Appearances 

For  the  Defendants:  F.  M.  O'Connor,  Stella 
O'Connor,  his  wife,  R.  J.  Miedel,  R.  B.  Somerby, 
W.  H.  Morrison,  W.  F.  Fisher,  Jack  Ward  and 
Irene  Brinton,  sued  herein  as  Irene  Gannett. 
Francis  T.  Cornish,  Esq.,  American  Trust  Build- 
ing, Berkeley,  California. 

For  the  Government:  R.  B.  McMillan,  Esq., 
Assistant  U.  S.  Attorney;  [1^^]  Francis  Foley 
Esq.,  and  Thomas  W.  Martin,  Esq.,  Special  Attor- 
neys, Department  of  Justice,   [la] 


•rape  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 


United  States  of  America  93 

Tuesday,  November  16,  1943 
10:00  o'clock  a.  m. 

The  Clerk:  United  States  versus  40.34  acres  of 
land. 

Mr.  McMillan:  Ready  for  the  Government, 
your  Honor. 

Mr.  Cornish:  Ready  for  the  defendant,  your 
Honor. 

Mr.  McMillan:  In  that  matter,  may  it  please 
your  Honor,  the  complaint  was  filed  on  behalf  of 
the  United  States  by  Frank  J.  Hennessy,  United 
States  Attorney,  and  Mr.  Gus  B.  Hjelm,  Assistant 
United  States  Attorney.  As  your  Honor  is  aware, 
Mr.  Hjelm  is  no  longer  connected  with  the  Govern- 
ment. He  has  been  appointed  to  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of   Stanislaus. 

At  this  time,  may  it  please  your  Honor,  I  wish 
to  associate  as  attorneys  for  the  Government  in 
this  case,  Mr.  Francis  Foley,  Special  Attorney, 
and  Mr.  Thomas  W.  Martin,  Special  Attorney,  and 
I  have  been  appearing  as  attorney  in  this  matter, 
also — R.  B.  McMillan,  Assistant  United  States 
Attorney. 

The  Court:     So  ordered. 

Mr.  McMillan :  Now,  this  is  a  condemnation 
proceeding.  I  suppose  at  the  outset  your  Honor 
desire  that  we  make  our  preliminary  proof  as  to  the 
nature  of  the  project  and  the  proposed  improve- 
ments to  be  made,  in  keeping  with  the  Court's  prac- 
tice in  these  matters,  and  if  that  is  the  order  of  the 
Court  we  will  put  on  that  preliminary  proof. 
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The  Court:     So  ordered. 
Mr.    McMillan:     Mr.    Goodall. 


GEOKGE  E.  GOODALL, 

Called  for  the  Government;  sworn. 

The  Court:  Do  the  defendants  waive  trial  by 
jury?  [3] 

Mr.  Cornish:  Yes,  your  Honor.  This  was  set 
at  our  request,  and  we  waived  a  trial  by  jury  at  the 
time  it  was  set. 

Mr.  McMillan :  That  is  correct,  may  it  please  the 
Court.    Both  sides  have  waived  trial  by  jury. 

Direct  Examination 

Mr.  McMillan :  Q.  Your  name  is  Mr.  George  E. 
Goodall,  is  that  correct?  A.     That  is  correct. 

Q.  Now,  what  is  your  business  or  occupation, 
Mr.  Goodall?  A.     Civil  engineer. 

Q.     Connected  with  w^iat  department? 

A.  With  the  War  Department  of  the  United 
States. 

Q.     United  States  Engineers? 

A.  With  the  U.  S.  Engineer  Office  in  Sacra- 
mento. 

Q.  And  what  is  your  particular  capacity  now 
with  that  office?  A.     Principal  engineer. 

Q.  And  how  long  have  you  been  connected  with 
that  office  ?  A.     Ten  years. 

Q.  And  how  long  have  you  been  located  here  in 
Sacramento?     For  the  full  10  years? 
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A.  I  was  absent  from  Sacramento  for  eight 
months  on  dutv  with  the  office  of  the  Division 
Engineer  in  San  Francisco,  from  July,  1925,  until 
April,  1926. 

Q.  But  since  then  you  have  been  here  contin- 
uously? A.     That  is  right. 

Q.  Are  you  familiar  with  the  project  known 
as  the  Ruck-a-Chu€ky  Dam  Project? 

A.     I  am. 

Q.  And  that  is  situated  where,  the  proposed 
damsit?  A.     It  is  on  the — 

Q.     The  proposed  damsite. 

A.     I  beg  your  pardon? 

Q.  The  proposed  damsite  was  to  be  located 
where  ? 

A.  On  the  Middle  Fork  of  the  American  River, 
approximately  a  [4]  mile  and  a  half  or  mile  and 
three-quarters  above  what  is  known  as  the  Pon- 
derosoa  Bridge. 

Q.  How  far  from  the  property  here  under  con- 
sideration ? 

A.  It  is  about  a  mile  and  three-quarters,  ap- 
proximately. 

Q.     North? 

A.     In  a  northeasterly  direction. 

Q.  The  Ruck-a-Chucky  Project  was  authorized 
by  Act  of  Congress  about  when,  if  you  remember? 

A.     I  believe  it  was  in  1935. 

Q.     What  date  did  you  give? 

A.  I  believe  it  was  1935.  I  may  be  incorrect  in 
that. 
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Q.  Well,  it  was  the  Act  of  August  30,  1935,  was 
it  not?  A.     That  is  correct. 

Q.  Authorized  the  Ruck-a-Chucky  Project,  and 
that  was  for  the  construction  of  a  dam  at  that  site? 

A.     That  is  right. 

Q.     What   was   the   purpose   of   construction   of 

this  dam? 

A.     For   the   storage   of   debris   from   hydraulic 

mining. 

Q.  That  is  to  say,  you  were  to  establish  there, 
in  connection  with  this  dam,  a  reservoir  that  would 
impound  soil,  debris,  tailings,  and  silt  that  would 
come  in  from  hydraulic  mining? 

A.     That  is  right. 

Q.  It  was  to  further  hydraulic  mining,  and 
also  in  furtherance  of  navigation? 

A.     That  is  correct. 

Q.  To  prevent  the  result  of  hydraulic  mining, 
that  is,  the  soils,  silt  and  debris,  in  the  tributaries 
of  the  Sacramento  River,  from  going  into  the  Sac- 
ramento River,  and  thus  impeding  navigation,  is 
that  correct?  A.     That  is  correct. 

Q.  Who  was  the  engineer  in  your  office  who 
estimated  the  cost  of  construction  of  this  dam? 

A.  All  of  those  estimates  were  prepared  under 
my  direction. 

Q.     Your  supervision? 

A.     That  is  correct.  [5] 

Q.     They  were  made  about  when? 

A.     About  May,  1939. 

Q.     And   in  connection  with  the  construction  of 
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this  dam  state  whether  or  not  it  was  required  to 

have  any  gravel  concretes. 

A.  Sand  and  gravel  were  necessary  to  make  the 
concrete  of  which  the  dam  was  to  be  constructed. 

Q.  Was  it  estimated,  the  quantity  of  gravel  con- 
crete required  in  the  construction  of  that  dam? 

Mr.   Cornish:     Just  a  moment. 

If  the  Court  please,  I  object  to  that  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial.  I 
refer  your  Honor  to  the  complaint,  and  in  the  com- 
plaint it  sets  forth  that  the  Government  is  con- 
demning the  right,  for  a  period  of  two  years,  to 
take  gravel  from  this  property  for  use  in  the  con- 
struction, or  incidental  to  the  construction  of  this 
project.  Nowhere  in  the  complaint  is  the  amount 
of  gravel  which  the  Government  thought,  at  the 
time,  it  might  take,  set  forth,  and  in  no  wise  in 
the  complaint  does  the  Government  limit  itself  as 
to  the  amount  that  it  would  take  from  the  property. 

The  witness  has  just  -  testified  that  this  project 
was  authorized  by  Act  of  Congress  in  1935.  The 
plans  were  drawn  and  completed  in  1939,  four 
years  after  the  Act  of  Congress  authorizing  the 
construction  of  this  dam.  Therefore,  your  Honor, 
there  is  no  doubt  but  what  the  amount  of  gravel 
which  could  be  taken  under  the  right  to  condemn 
was  at  no  time  limited  by  the  complaint  or  by  Court 
order,  but  the  Government,  under  the  right  which 
they  derived  by  the  Court's  order  for  immediate 
possession,  had  the  right  to  take  up  to  the  limit 
of  the  gravel  in  this  bar,  and  had  the  right  limited 
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only  by  the  amount  of  gravel  that  engineers  could 
remove  from  this  bar  within  a  period  of  two  years. 
Therefore,  your  Honor,  it  makes  [6]  no  difference, 
as  this  right  has  been  condemned,  that  the  Gov- 
ernment intended  to  take  100,000  yards,  200,000 
yards,  or  25  yards.  Had  they  desired  to  protect 
themselves  they  should  have,  in  the  complaint  in 
some  way,  set  forth  the  maximum  amount  of  gravel 
which  they  would  take. 

Now,  it  is  our  contention,  your  Honor,  that  the 
Government  has,  by  taking  an  incorporeal  right, 
not  anything  physical  or  anything  tangible,  but  the 
right  to  remove  gravel  for  a  period  of  two  years, 
for  purposes  incidental  to  or  in  the  construction  of 
the  Ruck-a-Chucky  Dam,  where  the  plans  were  not 
crvstallized,  where  there  was  no  wav  of  ascertain- 
ing  at  the  time  that  right  was  taken — that  is,  at 
the  time  the  Government  took  possession  of  this 
property — no  way  of  limiting  the  amount  of  gravel 
that  they  could  have  taken;  that  the  amount  they 
might  have  taken  is  incompetent,  irrelevant  and 
immaterial. 

As  the  Government  has  condenmed  this,  they 
have  condemned  the  right  to  take  any  amount  of 
gravel  that  they  might  elect  to  take  any  time  they 
changed  their  plans. 

Now,  your  Honor  has  before  you  the  determina- 
tion of  what  was  the  value  of  that  right  at  the 
time  that  the  Government  took  ])ossession. 

In  other  words,  to  make  it  a  little  more  concrete, 
your  Honor:  Suppose  your  Honor  is  the  owner  of 
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this  furniture  in  the  courtroom,  and  I  came  to  your 
Honor  and  I  say,  ^'I  would  like  to  have  the  right 
to  take  as  much  of  that  furniture  from  this  court- 
room as  I  want  to  take  in  a  period  of  two  weeks. 
How  much  will  you  charge  me  for  that  right?" 
That  is  precisely  w^hat  the  Government  has  con- 
demned,— the  right  to  take  whatever  amount  of 
gravel  they  saw  fit  for  this  project,  however  they 
may  maintain  it,  for  a  period  of  two  years.  [7] 

Your  Honor  may  say  to  me,  ^^Well,  how  much 
of  this  furniture  are  you  going  to  take?'' 

I  would  say,  ''I  don't  care  to  be  limited  as  to 
the  amount  I  will  take.  I  may  change  my  plans. 
I  may  want  one  chair,  I  may  want  a  desk,  I  may 
want  two  chairs  and  one  desk;  but  I  want  you  to 
fix  the  cash  price  at  w^hich  you  will  give  me  the 
right  to  take  and  keep  as  much  of  this  furniture 
as  I  see  fit  to  take  in  two  weeks." 

Your  Honor  could  put  btit  one  price,  namely,  the 
value  of  this  furniture,  for  it  would  be  possible 
for  me,  under  that  right,  to  take  away  all  of  this 
furniture  in  this  room. 

So  under  this  complaint,  had  we  gone  into  court 
the  day  following  the  taking  of  possession,  and  had 
the ,  Government  put  on  this  testimony,  let  us  say, 
that  they  intended  to  take  a  hundred  thousand 
yards  of  gravel,  then  the  Court  could  say,  ^^Well, 
gravel  is  worth  10  cents  a  yard;  a  hundred  thou- 
sand yards,  that  is  a  matter  of  mathematical  cal- 
culation, $10,000,"  and  give  the  defendants  $10,000 
for  that  gravel  right.     And  then  six  months  later 
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the  Government  decides,  ^^Well,  we  have  to  main- 
tain this  dam.  This  dam  is  a  20-year  project.  It 
is  going  to  pay  for  itself  in  the  storage  of  tailings 
over  a  20-year  period.  We  want  access  to  that. 
We  are  going  to  pave  the  road  out  from  Auburn 
to  there  so  we  can  get  men  and  supplies  over  that 
to  maintain  the  dam." 

If  they  came  in  within  a  period  of  20  years  they 
would  have  the  right  to  take  all  the  gravel  they 
required  for  the  paving  of  that  road,  whether  they 
paved  it  wdth  three  inches  of  gravel  or  four  inches 
of  gravel,  or  used  it  for  concrete  paving. 

I  submit  whatever  they  planned  to  do  or  thought 
they  would  [8J  take  at  that  time  is  immaterial  for 
the  Court  to  consider  in  determining  the  value  on 
the  date  that  the  Government  went  into  possession 
of  the  right  to  take  as  much  gravel  as  they  saw 
fit  to  take. 

Mr.  McMillan :  May  it  please  your  Honor,  I  will 
answer  in  full  the  statement  made  by  counsel,  in 
my  opening  statement,  w^hen  I  reach  that  in  this 
matter. 

He  gave  us  the  example  that  if  he  had  the  right 
to  take  all  the  chairs  in  this  courtroom  for  use  for 
some  purpose.  Suppose  he  wanted  those  chairs  to 
furnish  a  little  room  across  the  halhvav;  Necessarilv 
lie  wouldn't  take  all  the  chairs. 

In  this  case,  w^e  didn't  take  any  chair.  The  point 
here  is  this:  that  under  the  complaint  it  is  alleged 
that  we  have  taken  an  easement  for  tw^o  years,  and 
that  is  in  connection  with  the  construction  of  Ruck- 
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a-Chucky  Dam,  and  in  that  connection  we  have  the 
right  to  take  gravel  and  sand  for  use  in  concrete 
aggregates  for  the  Ruck-a-Chucky  Dam.  Now, 
necessarily  the  gravel  that  we  would  take,  and  the 
sand  for  concrete,  plainly,  under  the  terms  of  the 
allegations  of  the  complaint,  Avould  be  for  use  in 
the  construction  of  the  Ruck-a-Chucky  Dam,  and 
we  also  took  the  use  and  occupancy  of  the  premises 
for  two  years'  time,  but  for  no  other  use  besides 
taking  gravel  in  connection  with  the  construction 
of  this  Ruck-a-Chucky  Dam. 

Now,  if  this  estimate  was  made,  it  is  a  matter 
which  your  Honor  has  before  you  in  allowing  just 
compensation  in  a  condemnation  suit.  There  is 
no  yardstick,  there  is  no  peculiar  formula.  Your 
Honor  went  all  through  that  in  the  Miller  case, 
which  was  before  the  Supreme  Court,  the  Supreme 
Court  affirming  your  Honor  on  all  points. 

We  are  here  seeking,  in  a  preliminary  way,  to 
show  your  [9]  Honor  the  estimate  that  was  made 
before  the  filing  of  this  complaint,  of  the  amount 
required  of  concrete  aggregates  to  be  used  in  the 
construction  of  the  Ruck-a-Chucky  Dam.  That  is 
why  this  suit  was  filed.  We  didn't  need  any  more 
than  is  necessary  to  construct  the  dam.  This  is 
the  gentleman  who  had  in  charge  the  making  of 
the  estimates  of  the  cost  of  constructing  that  dam, 
and  I  am  advising  your  Honor,  in  a  preliminary 
way,  of  what  estimate  was  made  for  the  gravel  and 
sand,  the  cubic  yards  required  in  the  construction 
of  the  Ruck-a-Chucky  Dam,  and  I  submit  it  is  per- 
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fectly  proper  at  this  time,  and  I  submit  it  without 

further  argument. 

Mr.  Cornish:  May  I  ask,  your  Honor,  frankly 
I  have  never  been  able  to  find  out  exactly  what  this 
Ruck-a-Chucky  Dam  calls  for.  I  do  know  this, 
your  Honor — and  our  testimony  will  show:  that 
after  this  landslide  occurred  at  the  site  of  this  dam 
in  February,  1940,  the  Government  held  onto  this 
property  for  a  year  and  a  half,  notwithstanding 
that  the  defendants  asked  for  permission  to  go  in 
and  mine  that  property — 

Mr.  McMillan:  Now,  may  it  please  the  Court,  I 
don't  want  to  interrupt  <30unsel — 

Mr.  Cornish:     May  I  finish,  please? 

Notwithstanding,  your  Honor,  that  we  asked  for 
permission  to  use  a  part  of  that  property,  one  side 
of  the  river,  or  a  part  of  the  other  side,  the  Gov- 
ernment took  the  position  that  no  matter  where 
they  moved  that  dam,  no  matter  where  they  built 
it,  or  how  big  it  was,  it  was  still  the  same  project, 
and  they  had  acquired  certain  rights  under  this 
condemnation  proceeding,  and  they  were  going  to 
hold  onto  those  rights  and  enjoy  those  rights,  no 
matter  where  they  built  the  dam. 

Now,  those  facts  will  be  developed  in  the  testi- 
mony. A  [10]  year  and  a  half  after  this  rock  slide 
and  the  site  was  buried,  the  Government  held  onto 
th(^  property  and  denied  the  defendants  permission 
to  go  on  the  property  and  use  it,  maintaining  that 
under  this  condemnation  suit  they  had  that  right. 

Now,  your  Honor,  T  didn't  draw  this  complaint; 
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I  had  no  part  in  drawing  the  complaint.  Althougli, 
in  fact,  we  had  discussed  the  matter  in  Mr.  Hjelm's 
office  several  times  before  the  complaint  was  drawn, 
and  although  we  had  reached  a  tentative  agree- 
ment, the  complaint  was  not  drawn  in  accordance 
with  our  suggestions,  as  set  forth  in  our  answer, 
and  as  soon  as  we  filed  our  answer  we  set  forth 
each  and  every  issue  involved  in  this  case,  and  put 
the  Government  on  notice  immediately  as  to  just 
w^hat  we  contended. 

If  the  testimony  is  going  to  be,  your  Honor,  that 
this  project  called  for  a  certain  number  of  yards 
of  concrete,  it  would  have  been  the  simplest  thing 
in  the  world  for  the  Government  to  have  said  that 
they  were  condemning  the  right  to  take  gravel  from 
this  property  not  to  exceed  a  hundred  thousand 
yards,  or  if  they  felt  they  might  change  their 
plans,  add  a  little  more  to  be  safe,  not  to  exceed 
150,000  yards.     But  they  didn't  do  that. 

Paragraph  3  of  the  complaint  sets  forth  (read- 
ing) : 

^'The  said  Acts  of  Congress  as  set  forth  in  the 
paragraph  last  aforesaid,  together  with  said  Rivers 
and  Harbors  Committee  Document  No.  50,  author- 
ize the  Secretary  of  War  to  acquire  by  purchase 
and  condemnation  any  estate,  right,  title,  and/or 
interest  in  and  to  the  real  property  hereinafter 
described  not  now  held,  owned,  and/or  possessed 
by  the  United  States  of  America,  for  the  purpose 
of  for  a  period  of  two  [11]  years  from  and  after 
the  time  of  the  granting  and  entry  of  an  order  by 
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this  Court  granting  to  the  United  States  of 
America  immediate  possession  of  said  land,  remov- 
ing concrete  aggregates  therefrom,  and  from  out 
the  same,  and  for  the  purpose  of  exercising  such 
other  rights  therein  and  thereto  as  may  be  inci- 
dental to  the  construction  of  the  Ruck-a-Chucky 
Dam  and  Reservoir  on  the  Middle  Fork  of  the 
American  River,  in  the  Northern  Division  of  the 
Northern  District  of  California,  all  of  which  is 
in  furtherance  of  the  construction  and  maintenance 
of  the  Ruck-a-Chuckv  Dam  and  Reservoir  on  the 
Middle  Pork  of  the  American  River,  in  the  North- 
ern Division  of  the  Northern  District  of  California, 
of  which  said  Ruck-a-Chucky  Dam  and  Reservoir 
is  a  project,  among  others,  of  preventing  the  flow 
of  debris  resulting  from  hydraulic  mining  in  and 
upon  and  natural  erosion  which  may  accumulate 
from,  the  watershed  of  the  said  Middle  Fork  of 
the  American  River  at  or  above,  the  place  on  said 
river  where  said  Ruck-a-Chucky  Dam  and  Reser- 
voir is  being  constructed,  down  the  course  of  said 
river,  and  thence  down  the  American  River  into 
the  Sacramento  River,  and  preventing  such  debris 
and  accumulations  from  such  erosion  from  ob- 
structing, impeding  and  interfering  with  naviga- 
tion in  the  navigable  portions  of  the  said  rivers." 

Then  follows,  your  Honor,  Paragraph  4,  in  which 
they  state  the  specific  rights  that  they  are  condemn- 
ing (reading)  : 

''That  in  the  prosecution  of  the  project  for  the 
control  of  debris  in  the  Sacramento  River  and  its 
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tributaries  in  the  State  of  California,  author- 
ized [12]  by  the  River  and  Harbor  Act  of  August 
30,  1935,  the  Secretary  of  War  is  preparing  to 
construct  the  Ruck-a-Chucky  Dam  and  Reservoir 
on  the  said  Middle  Fork  of  the  American  River" — 
without  limitation,  your  Honor,  as  to  where  it  will 
be,  but  just  to  construct  the  dam  on  said  river — 
(^continuing  reading)  : 

— ^^and  for  the  purpose  of  carrying  out  said 
project  of  constructing  said  Ruck-a-Chucky  Dam 
and  Reservoir,  the  Secretary  of  War  has  selected 
for  acquisition  by  the  United  States  of  America,  a 
right  of  uninterrupted  use  and  occupancy  of  the 
land  hereinafter  described,  for  a  period  of  two 
years  from  and  after  the  time  of  the  granting  and 
entry  of  an  order  by  this  Court  granting  to  the 
United  States  of  America  immediate  possession  of 
said  land,  for  the  purpose  of,  during  said  period 
of  two  years,  removing  concrete  aggregates  such 
as  sand  and  gravel  and  other  materials  commonly 
known  as  concrete  aggregates  therefrom  and  from 
out  said  land  in  such  quantity  and  quantities  and 
in  such  manner  as  may  be  found  to  be  expedient 
and  proper  in  the  carrying  out  of  said  project,  and 
for  the  purpose  of  exercising  such  other  rights 
therein  and  thereto  during  said  period  of  two 
years  as  may  be  incidental  to  the  construction  and 
maintenance  of  said  Ruek-a-Chucky  Dam  and  Res- 
ervoir." 

Now,    may   it    please    your    Honor,    that    is    the 
speciJfic  right  that  has  been  condemned.     The  ex- 
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perts   will   differ  in  this  case,  your  Honor,   as  to 

whether  there  are  750,000  yards — 

Mr.  McMillan:     May  I  interrupt,  your  Honor? 

Is  counsel  making  his  opening  statement  in  this 
case  as  to  what  he  expects  to  prove,  or  is  he  mak- 
ing an  objection?  [13] 

Mr.  Cornish:     I  am  arguing  an  objection. 

The  Court:  I  suggest  if  you  have  an  objection 
to  make,  make  it,  and  let  the  Court  rule  on  it ;  other- 
wise we  will  be  here  interminably. 

Mr.  McMillan:  I  wanted  to  interrupt  to  say 
that  there  are  so  many  things  that  counsel  has 
stated  that  are  not  the  facts 

The  Court:  The  objection  is  overruled.  Pro- 
ceed. 

Mr.  McMillan:  Q.  Will  you  state,  Mr.  Good- 
all,  what  was  the  estimate  made,  and  when  it  was 
made,  as  to  the  quantity,  the  amount  of  concrete 
aggregates  that  would  be  required  in  the  building 
of  the  Ruck-a-Chucky  Dam? 

A.  It  was  estimated  in  May,  1935,  that  approxi- 
mately 75,000  yards  of  concrete  aggregates  would 
be  necessary  in  the  construction  of  the  Ruck-a- 
Chucky  Dam. 

Q.  And  you  were  the  engineer  who  had  charge 
of  figuring  the  cost  of  construction? 

A.     That  is  right. 

Q.  And  that  was  the  amount  figured,  75,000 
cubic  yards,  ap{)roximately? 

A.     That  is  right. 
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Q.  In  the  construction  of  that  dam.  Now,  let 
me  ask  you,  do  you  know  whether  or  not  any  gravel 
was  taken? 

Mr.  Cornish:  Objected  to,  if  the  Court  please, 
as  incompetent,  irrelevant  and  immaterial. 

The  Court:  The  objection  is  overruled.  Pro- 
ceed. 

Mr.  McMillan:  Q.  AVhether  or  not  any  gravel 
whatever  was  taken  in  the  furtherance  of  this 
suit  in  the  construction  of  the  Ruck-a-Chucky  Dam  % 

A.     There  was  none. 

Q.     None  whatever?  A.     That  is  right. 

Q.  For  your  information,  the  complaint  in  this 
action  w^as  filed  on  October  10,  1939,  and  the  order 
of  possession  was  made  on  that  date.  It  appears 
that  although  we  claim  only  technically [14] 

And  I  submit  that  the  proof,  may  it  please  your 
Honor,  will  show  this  before  we  conclude 

that  the  plaintiff  entered  into  possession  on 


or  about  October  17,  or  18,  1939.  Did  the  plaintiff 
ever  construct  the  Ruck-a-Chucky  Dam? 

A.    No. 

Q.  What  came  to  pass  to  prevent  that,  Mr. 
Goodall  ? 

A.  On  February  28,  1940,  a  large  amount  of 
earth  and  rock  slid  down  over  the  proposed  dam- 
site  and  covered  up  the  stream  bed  portion  to  such 
depth  as,  first  of  all,  to  render  the  construction  of 
the  dam  uneconomical,  and,  secondly,  large  masses 
of  rock  were  still  hanging  in  the  debris  on  the  left 
abutment  area  that  would  have  had  to  have  been 
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removed    to    prevent    their    sliding    down,    rolling 

against  the  dam,  and  thus  injuring  the  dam. 

Q.  Did  the  AVar  Department  engineers  then  de- 
termine to  abandon  the  particular  site  for  the  rea- 
sons which  you  have  given? 

A.     The  War  Department  did. 

Q.     Immediately,  or  was  some  time  required? 

A.     It  was  some  time  afterwards. 

Q.     What  was  done  in  connection  with  that? 

A.  Considerable  exploratory  work  was  done. 
The  original  exploratory  tunnels  on  the  left  abut- 
ment were  buried  bv  this  material  that  had  slid 
down  from  the  left  abutment,  and  we  have  the 
contractor's  power  shovel  excavating  material  from 
the  upper  tunnel,  exploratory  tmmel,  on  the  left 
abutment,  to  determine  what  had  happened  in  that 
locality. 

Q.     That  requires  much  time?  How  much  time? 

A.  It  was  along  in  May — I  forget  the  exact 
date — in  May  of  1940,  that  the  portal  of  that  ex- 
ploratory tunnel  was  uncovered. 

Q.  Was  it  afterwards  determined  by  the  War 
Department  that  it  [15]  would  be  necessary  to  se- 
lect another  site  ?  A.     It  was. 

Q.  And  did  you  figure  on  selecting  a  site  near 
there  downstream  or  upstream? 

A.  At  first  we  explored  a  site  downstream,  about 
a  mile  downstream  from  the  original  site,  and  we 
spent  some  months  in  diamond-drilling  and  tun- 
tuneling  in  that  area,  and  it  was  found  that  while 
apparently  good  rock  was  notcMl  on  the  surface,  and 
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easy  following  down  to  considerable  dei)th,  that 
mud  seams  persisted  and  existed  to  such  depth 
as  to  make  it  of  doubtful  security  to  build  a  dam  of 
that  size  and  type  at  that  location,  so  that  further 
exploratory  work  was  then  continued  upstream 
from  the  site  at  which  the  last  slide  occurred,  and 
four  sites  in  that  locality  were  mapped  and  prelimi- 
nary geological  explorations  made  to  determine  the 
most  feasible  locality. 

Q.     And  was  a  det-ermination  made*? 

A.     Yes. 

Q.     About  when? 

A.     About  November,  1940,  or  December,  1940. 

Q.     November,  1940?  A.     That  is  right. 

Q.     Did  you  ever  go  ahead  with  that  site! 

A.     No,  we  didn't. 

Q.     Do  you  know  the  reasons  and  can  give  them? 

A.  Well,  we  have  been  concentrating  practically 
all  our  energies  since  that  time  on  defense  work 
and  war  work,  and  there  was  no  money  available 
for  the  construction  of  a  debris  dam. 

Q.     That  was  not  a  power  plant? 

A.  It  was — there  w^as  to  have  been  no  hydro- 
electric power  in  connection  with  the  Ruck-a- 
Chucky  Dam. 

Q.  And  further  appropriations  were  withheld 
unless  the  plants  that  were  under  construction  had 
some  phase  of  furnishing  or  generating  power,  is 
that  correct? 

A.  Well,  I  cannot  say  as  to  that.  I  am  not  fa- 
miliar with  the  policy  as  set  forth  in  Washington. 
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Q.  In  considering  the  site  that  you  had  in  mind, 
the  second  site,  had  that  been  selected  you  would 
have  still  had  need  for  the  gravel  that  is  described 
in  this  complaint  and  in  your  testimony? 

A.  That  site  downstream,  that  is  correct;  we 
had  proposed  to  build  an  arch  concrete  dam  at  that 
site.  In  that  case  we  would  have  needed  the  con- 
crete aggregates  to  construct  that  dam. 

Q.  So  it  then  remained  your  intention  while 
exploring  the  second  site,  that  upon  its  selection  you 
would  still  have  taken  gravel  from  this  property 
under  consideration?  A.     That  is  correct. 

Q.  Now,  after  it  was  finally  determined  that  the 
second  site  was  not  satisfactory,  and  you  were  se- 
lecting the  third  site  to  which  you  have  referred, 
up  the  river — how  far  up  the  river  was  that  from 
the  original  site  of  the  Ruck-a-Chucky  Dam? 

A.     It  was  about  four  or  five  miles. 

Q.  State  whether  or  not  it  w^as  determined  then 
that  you  would  no  longer  have  any  use  of  the  gravel 
here  under  consideration,  the  concrete  aggregates, 
upon  the  selection  of  the  third  site. 

A.  It  was  proposed  to  construct  a  rock  fill  dam 
at  that  upper  site.  Some  concrete  aggregates  would 
have  been  necessary  in  connection  with  the  face 
and  slab  to  render  the  rock  fill  watertight,  and  for 
the  construction  of  the  spillway,  but  the  exact  quan- 
tity was  never  determined,  inasmuch,  as  I  say,  we 
proceeded  with  defense  work  and  war  work  very 
largely  Ti-om  that  time  on. 
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Q.  But  it  was  clearly  determined,  was  it  not, 
that  you  had  no  further  use  for  the  gravel  to  be 
taken  from  the  property  we  have  here  under  con- 
sideration'? A.     That  is  correct. 

Q.  It  was  absolutely  not  feasible,  and  further- 
more it  was  a  different  type  of  dam,  so  far  as  ma- 
terial was  concerned,  to  be  [17]  constructed? 

A.  That  is  correct.  A^d  there  were  deposits  of 
gravel  in  the  stream  bed  of  sufficient  quantity  for 
the  much  smaller  amount  of  concrete  that  would 
be  necessary  in  the  construction  of  the  concrete  face 
and  slab  and  the  spillway  works  at  the  proposed 
rock  fill  dam. 

Q.  Did  your  department  then  proceed  to  advise 
the  War  Department  that  you  no  longer  had  use 
for  the  gravel,  and  desired  to  abandon  these  pro- 
ceedings and  to  so  notify  the  Attorney  General  of 
the  United  States  to  take  appropriate  steps? 

A.  I  cannot  state  definitely  as  to  the  notification 
of  the  Attorney  General.  The  ofiice  of  the  Chief 
of  Engineers  was  advised  that  we  had  tentatively 
chosen  this  upper  site  approximately  four  miles 
upstream. 

Q.  Well,  was  it  your  understanding  at  that  time 
that  the  Government  had  never  entered  into  pos- 
session of  this  property  at  all? 

A.     That  is  true. 

Q.  Do  you  know  whether  it  had  entered  into 
possession  of  the  property? 

A.     It  was  my  understanding  that  some  power 
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poles  were  constructed,  or  set  in  that  property,  but 

none  of  the  aggregates  had  been  removed. 

Q.  Before  the  completion  of  the  power  proj- 
ect and  the  time  to  take  the  gravel  had  arrived, 
this  landslide  took  place?  A.     That  is  correct. 

Q.  You  don't  know  whether  or  not  that  you 
sought  through  your  department  and  through  the 
Attorney  General  to  abandon  this  property? 

A.     I  don't  know  that  of  my  own  knowledge. 

Mr.  McMillan:  I  will  give  you  a  copy  of  this 
ma]),  Mr.  Cornish,  for  your  own  convenience.  You 
may  keep  that  copy  (handing  document  to  Mr. 
Cornish). 

And  I  have  another  copy  of  this  ma]).  It  is  en- 
titled [18]  ''Vicinity  Map,"  and  I  will  give  that  to 
the  Clerk,  and  the  Clerk  may,  for  the  convenience 
of  the  Court,  have  it  at  hand  (handing  document 
to  the  Clerk). 

Q.  I  will  show  you,  Mr.  Goodall,  what  purports 
to  be  a  vicinity  map,  location  map,  location  of  pro- 
posed dam,  Sacramento  River  and  tributaries,  Sac- 
ramento debris  control,  Ruck-a-Chucky  Dam,  Mid- 
dle Pork  of  the  American  River.  Is  this  an  offi- 
cial  map  of  your  department?  A.     It   is. 

Q.  Was  it  prepared  under  your  direction  and 
supervision?  A.     That  is  correct. 

Q.  Is  it  a  true  representation  of  the  conditions 
—especially  the  physical  conditions  that  it  under- 
takes to  portray?  A.     That  is  right. 

Mr.    Cornish:     Mr.    McMillan,   before    vou    offer 
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that  map,  may  I  ask  the  witness  a  couple  of  ques- 
tions concerning  if? 

Mr.  McMillan:  I  have  no  objection  if  your 
Honor  has  none. 

Mr.  Cornish:  Q.  I  refer,  Mr.  Goodall,  to  the 
west  bank  of  the  American  River,  as  it  appears 
on  the  east  half  of  the  west  half  of  the  southeast 
quarter.  Do  you  see  the  portion  to  which  I  refer, 
about  the  center  and  top  of  the  sheet? 

A.     Yes. 

Q.  You  notice  that  a  gravel  bar  is  shown  there 
on  the  inside  of  the  bend;  there  is  also  a  gravel 
bar  shown  as  an  island;  and  there  is  also  a  gravel 
bar  shown  down  below. 

A.     That  is  correct. 

Q.  Are  thos-e  three  gravel  bars  in  the  east  half 
of  the  west  half  of  the  southeast  quarter? 

A.     I  didn't  get  your  question. 

Q.  Do  those  three  gravel  bars  actually  appear 
on  that  portion  of  the  east  half  of  the  west  half  of 
the  southeast  quarter,  Section  23? 

A.  Not  in  their  entirety.  The  major  portions  of 
them. 

Q.  You  say  this  map  was  prepared  imder  your 
direction?  [19]  A.     That  is  correct. 

Q.  Is  it  not  true  that  the  west  bank  of  the  river, 
as  it  flows  through  that  property,  was  not  actually 
surveyed,   but   was   only   estimated? 

A.  I  can't  definitely  answer  that  question  as  to 
the  precise  procedure  of  the  field  work. 

Q.     You  don't  know  that? 
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A.     No,  I  don't. 

Q.  You  know,  do  you  not,  that  the  only  bar,  or 
the  only  deposit  in  which  the  Government  was  ever 
really  interested,  was  that  which  is  designated  the 
Cherokee  Bar?  A.     That  is  correct. 

Q.  And  you  have  no  knowledge  of  your  own  of 
any  survey  being  made  of  any  portion  of  the  east 
half  of  the  west  half  of  the  southeast  quarter  of 
Section  23,  other  than  that  portion  which  is  desig- 
nated as  Cherokee  Bar? 

A.  Not  as  to  the  definite  procedure  of  field 
work,  no. 

Q.  I  see.  So  far  as  you  know^,  then,  the  west 
bank  of  that  stream  may  or  may  not  be  accurately 
depicted  on  this  map  1 

A.  I  might  say  that  the  location  of  those  bars 
is  subject  to  change  after  periods  of  high  water. 

Q.  Do  you  know  what  the  condition  is  of  the 
w^est  bank  of  that  stream? 

A.     Right  now?    No,  I  don't. 

Q.     Do  you  know  whether  it  is  movable  or  fixed  ? 

A.  The  bank  would  be  fixed,  but  the  bar  would 
not  necessarily  be  fixed. 

Q.  Do  you  know  whether  there  is  any  bar  along 
the  west  side  of  that  river? 

A.  Not  now.  I  haven't  been  up  there  for  two 
years. 

Q.  As  a  matter  of  fact,  the  west  bank  of  that 
stream,  all  the  way  along,  is  a  steep  hill,  isn't  it- 
it  is  not  subject  to  moving? 
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A.  The  bank  is  not  subject  to  moving,  but  the 
bar  is.  [20] 

Q.  And  doesn't  the  main  cours<3  of  the  stream 
run  right  next  to  that  bank  all  the  year  around"? 

A.     I  don't  know. 

Mr.  Cornish:   You  don't  know.    Very  well. 

Mr.  McMillan:  Have  you  any  objection  to  this 
map  being  introduced  in  evidence?  It  is  a  vicinity 
map,  as  stated  on  the  map  itself,  Mr.  Cornish. 

Mr.  Cornish:  Well,  it  is  only  this,  Mr.  McMil- 
lan: that  we  have  had  two  surveys  taken  of  that 
property,  and  they  both  indicate  that  the  river  is 
entirely  on  the  east  half  of  the  west  half  of  the 
southwest  quarter,  and  on  the  Government's  map 
they  show  a  portion  of  the  gravel  bar  being  off  the 
property,  and  I  have  been  told  that  the  Govern- 
ment, in  making  their  survey,  did  not  accurately 
survey  that  edge  of  the  bank,  but  only  surveyed 
the  bar. 

Mr.  McMillan:  Now,  may  it  please  your  Honor, 
counsel  is  testifying  again  in  this  case. 

The  Court:     Yes. 

Mr.  Cornish:  No,  your  Honor,  I  have  no  inten- 
tion to  testify.  I  am  merely  stating  the  reason  why 
I  would  object  to  it.  Except  in  so  far  as  it  shows 
that  bank,  your  Honor,  I  have  no  objection  to  it. 
If  that  bank  is  just  sketched  in,  and  it  is  not  in- 
tended to  show  that  a  portion  of  the  river  runs  off 
the  prop-erty,  I  have  no  objection  to  it,  but  if  it  is  in- 
tended to  accurately  depict  both  sides  of  the  river 
as  it  courses  through  this  property,   I  object   on 
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the  p:round  that  there  has  not  been  any  foundation 
laid,  because  this  witness  does  not  know,  he  has 
no  knowledge  as  to  whether  any  accurate  measure- 
ments were  taken.  As  I  say,  it  has  been  surveyed 
once  by  ourselves  and  once  by  someone  else  who 
is  disinterested,  and  once  by  the  Government,  and 
ahnost  every  survey  you  look  at  gives  you  differ- 
ent lines.  If  this  has  been  [21]  accurately  surveyed, 
I  have  no  objection,  but  if  it  has  been  sketched  in, 
then  I  do  object. 

Mr.  McMillan:  May  it  please  your  Honor,  we 
will  offer  it  subject  to  any  objection  that  may  de- 
velop in  the  course  of  the  trial  as  to  its  correct- 
ness. I  had  merely  in  mind  this  being  preliminary 
proof  directed  to  the  Court's  attention  of  the  na- 
ture of  the  project  and  the  proposed  improvements, 
to  give  your  Honor  a  general  picture  of  the  project 
there — and,  as  indicated  by  the  map,  it  is  a  vicin- 
ity map — and  have  the  witness  j^oint  out  to  your 
Honor  the  project  here  under  consideration,  because 
I  have  no  doubt  that  your  Honor  would  want  to 
go  out  and  view  the  premises,  and  I  thought  at  tliis 
time  that  could  be  introduced  in  evidence  subject 
to  any  corrections  hereafter  to  be  made  as  devel- 
oped by  the  proof. 

The  Court:     Admitted. 

Mr.  McMillan:  I  ask  it  be  admitted  in  evidence 
and  marked  as  Government's  Exhibit  1. 

(The  ''Vicinity  Map"  referred  to  was  re- 
ceived in  evidence  and  marked  U.  S.  Exhibit 
No.  1.) 
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Mr.  McMillan:  Q.  Now,  Mr.  Goodall,  will  you 
please  do  this — you  are  an  engineer,  and  you  cer- 
tainly should  be  able  to  describe  the  things  better 
than  I  can — I  w^ant  you  to  give  information  to  his 
Honor  as  to  the  location  of  the  property  here  under 
consideration,  and  the  elevation  of  the  Middle  Pork 
of  the  River  there,  and  the  location  of  the  Ruck-a- 
Chucky  proposed  project.  Just  explain  that  in  your 
own  way,  all  physical  conditions  as  portrayed  by 
that  map. 

Now,  with  respect  to  the  location  on  that  map  of 
Ruck-a-Chucky  proposed  dam. 

A.  The  proposed  Ruck-a-Chucky  dam  is  located 
here  (indicating).  [22] 

Q.  Where  is  the  property  that  we  have  here 
under  consideration? 

A.  The  property  under  consideration  is  out- 
lined by  this  heavy  line  in  this  rectangle  here  (in- 
dicating). 

Q.  In  what  portion  is  that  from  the  proposed 
damsite  ? 

A.  It  is  practically  west,  a  little  north  of  west- 
erly from  the  dam. 

Q.     What  is  that  river  I  see  running  here? 

A.  This  is  the  Middle  Fork  of  the  American 
River    ( indicating  ) . 

Q.     And  running  in  what  direction? 

A.  It  is  running  a  little  north  of  west.  West 
being  about  in  this  direction  (indicating),  and 
north  (indicating).    It  runs  a  little  north  of  west. 

Q.     There  are  no  contours  depicted  on  that  map? 
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A. ,  No,  there  are  not. 

Mr.  McMillan:     I  think  that  is  all,  Mr.  Goodall. 
You  mav  cross-examine. 

Cross-Examination 

Mr.  Cornish:  Q.  Mr.  Goodall,  you  considered 
— your  office  considered  that  wherever  that  dam 
was  built  on  this  river,  it  was  still  the  same  proj- 
ect, did  you  not?  A.     We  did. 

Q.  And  it  was  your  intention  at  all  times  while 
you  were  looking  for  another  site,  to  use  as  much 
of  these  concrete  aggregates  as  you  might  see  fit 
to  use  for  the  construction  of  any  dam,  wherever  it 
might  be  on  this  river? 

A.  That  would  depend  on  where  the  dam  was 
built,  and  the  type  of  dam  finally  chosen  in  an 
alternate  site. 

Q.  Let  me  put  it  this  way:  that  it  was  your  in- 
tention, when  vou  looked  at  and  examined  the  site 
downstream  from  the  original  site,  to  use  this  gravel 
if  you  built  a  concrete  arch  there? 

A.     That  is  correct. 

Q.  And  it  was  your  intention,  if  you  selected  a 
site  where  this  [23]  gravel  is  more  available  than 
any  other  gravel,  and  you  required  any  concrete 
aggregates,  to  use  this  gravel,  was  it  not? 

Mr.  McMillan:  May  it  please  your  Honor,  I 
think  that  is  ])urely  speculative  and  remote,  as  to 
the  (juantity  of  gravel  that  might  be  required  in  an- 
other site,  in  giving  your  Honor  a  history  of  the 
project,  necessarily  it  was  to  advise  the  Court  of 
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the  delay  that  was  taken  in  this  matter.  Counsel 
is  seeking  to  show  by  this  witness  that  if  we  selected 
another  site,  why,  we  might  have  used  more  than 
75,000  cubic  yards  of  gravel.  It  is  purely  specu- 
lative. It  just  happens  that  we  didn't  select  the 
second  site,  and  it  further  happens  that  at  the  site 
selected,  which  was  the  third  site,  that  there  was  no 
necessity  for  gravel.  So  I  submit  it  is  conjectural 
and  going  into  a  speculative  realm.  This  property 
was  condemned  for  the  Ruck-a-Chucky  Dam  de- 
scribed in  this  complaint.  Now,  if  some  other  site 
were  selected  that  required  the  use  of  the  gravel, 
that  is  another  thing,  but  it  didn't  happen.  This 
is  unique.   No  gravel  was  taken 

The  Court:     Any  objection? 

Mr.  McMillan:  I  oifer  that  objection,  on  the 
ground  it  is  too  speculative  and  remote. 

The  Court:     The  objection  is  sustained. 

Mr.  Cornish:  Q.  This  site  which  you  were  ex- 
amining, w^hich  w^as,  you  say,  dowmstream — it  was 
downstream  from  the  original  Ruck-a-Chucky  site? 

A.     That  is  correct. 

Q.  And  can  you  point  out  with  this  indicator 
just  where  on  the  map  that  site  was? 

A.  Well,  it  would  be  very  difficult  to  point  it  out 
exactly,  becavise  the  topographical  features  are 
omitted  from  this  map,  and  there  is  nothing  to 
identify  the  exact  location,  except  that  we  know 
that  it  was  above  this  12  by  14  foot  bridge,  and  it 
would  be  somewhere  approximately  in  here  [24] 
(indicating  on  map). 
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Q.  Somewhere  in  the  vicinity  of  where  this  pale 
light  line  crosses  across  the  stream? 

A.  Generally  speaking.  I  wouldn't  identify  it  as 
being  exactly  at  that  point. 

Q.     But  thereabouts?  A.     That  is  correct. 

Q.  And  the  other  point,  you  say,  was  four  miles 
upstream  from  the  site  of  the  proposed — the  origi- 
nal Ruck-a-Chucky  Dam? 

A.    Approximately,  yes. 

Q.  Now,  those  investigations  to  determine  the 
site  were  made  pursuant  to  this  same  Act  of  Con- 
gress authorizing  the  construction  of  the  Ruck-a- 
Chucky  Dam,  were  they  not?  A.     Yes. 

Q.  Are  you  able  to  tell  at  this  time,  had  the 
second  site  been  selected,  the  number  of  yards  of 
concrete  aggregates  that  would  have  been  required 
for  the  construction  of  that  dam? 

Mr.  McMillan:  I  object  to  that,  may  it  please 
your  Honor,  on  the  ground  it  is  purely  speculative, 
too  remote,  and  necessarily  this  engineer  has  made 
no  mistake  at  all  with  reference  to  these  later  sites. 

Q.  You  have  made  no  estimates  w^ith  reference 
to  that,  have  you? 

A.     We  made  an  estimate  of  the  lower  site. 

Q.     But  it  was  never  selected,  as  I  understand? 

A.     No,  because  it  cost  too  much  money. 

Mr.  Cornish:  May  it  please  your  Honor,  may 
I  again  repeat  what  I  said  a  few  moments  ago,  that 
this  whole  thing  is  speculative?  This  is  one  proj- 
ect that  was  authorized  by  an  Act  of  Congress  of 
1935,  and  it  was  left  up  to  the  War  Department 
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Engineers  to  select  the  site  and  draw  the  plans, 
and  as  I  pointed  out  to  your  Honor,  the  exact  loca- 
tion, the  exact  site,  the  exact  size,  the  exact  con- 
struction, the  total  volume  of  concrete  aggregates, 
and  all  that,  was  never  determined,  but  no  mat- 
ter [25]  where  they  moved  this,  they  were  still  act- 
ing pursuant  to  the  same  Atet  of  Congress,  which 
is  the  Act,  your  Honor,  set  forth  in  the  complaint, 
and  which  authorized  the  condemnation  of  this 
property,  namely,  this  Rivers  and  Harbors  Act  of 
August  30,  1935. 

Now,  I  interposed  the  objection  to  the  witness  tes- 
tifying to  the  volume  of  concrete  aggregates  that 
were  required — that  he  anticipated  would  be  used 
in  the  original  dam,  because  it  was  incompetent, 
irrelevant  and  immaterial  in  the  manner  in  which 
it  has  been  condemned.  Then  when  we  attempt  to 
find  what  gravel  would  be  used  in  the  second  site, 
counsel  objects  to  that  as  speculative.  I  am  merely 
trying  to  point  out,  your.  Honor,  by  this  witness' 
testimony,  that  the  Government  has  taken  the  po- 
sition consistently  throughout  that  regardless  of  the 
amount  of  gravel  they  needed,  regardless  of  how 
that  might  change,  whether  it  diminished  to  one 
yard  or  nothing,  as  it  has,  or  whether  it  increased 
to  double  the  capacity  of  the  bar,  they  contended, 
and  they  were  right  in  their  contention,  that  as  long 
as  they  were  building  a  dam  pursuant  to  that  Act 
of  Congress,  as  long  as  they  were  building  that 
project,  they  had  the  right  to  take  all  the  gravel. 
Now,  it  was  up  to  the  Government,  if  they  de- 
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sired  to  protect  themselves,  to  limit  the  amount  of 
gravel  they  could  take,  or  give  the  defendants  some 
l)rotection,  so  that  we  could  have  gone  into  court 
on  the  day  this  was  taken,  and  the  Court  could,  at 
that  time,  fix  a  cash  value  on  the  amount  of  gravel 
that  would  be  required  for  this  project. 

AVe  are  not  interested,  vour  Honor,  in  buvinsr 
gravel  on  a  royalty  basis.  AVe  are  interested  in 
the  cash  value  of  the  incorporeal  right  known  in 
law  as  a  i3rofit,  that  the  Government  may  condemn 
in  this  property,  and  we  are  interested  in  the  value 
[26]  of  that  profit  at  the  time  the  Government  went 
in  possession.  And,  as  I  see  it,  your  Honor,  that 
is  the  onlv  issue  in  the  case,  is  how  much  gravel 
did  the  Government  have  a  right  to  take  mider  this 
complaint ;  and,  secondly,  what  was  the  cash  value  of 
that  right?  Not  the  extent  they  thought  they  might 
enjoy  it,  but  what  was  the  value  of  that  right  at  the 
time  that  the  Government  took  possession  of  that 
right  ? 

Xow,  that  is  mv  understanding',  vour  Honor,  of 
the  rules  on  eminent  domain,  that  where  the  Gov- 
ernment takes  possession,  the  value  is  fixed  as  the 
cash  value,  the  reasonable  market  value  at  the  time 
that  it  takes  possession,  and  if  we  are  correct  in 
that  assumption,  your  Honor,  why,  the  question 
of  damages  to  the  defendants,  as  a  result  of  being 
deprived  of  the  use  of  their  property — we  are  per- 
fectly willing  to  waive  any  damages  from  that 
score — but  we  do  feel  that  as  the  Government  has 
condemned  it.  that  there  is  a  certain  definite  rule 
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for  determining  the  value  of  that  gravel,  and  the 

value  of  the   right   of  talcing  that   gravel   in   any 

amount  they  saw  fit  to  take  it  in  a  period  of  two 

years. 

The  Court:     The  objection  is  overruled.   Proceed. 

Mr.  Cornish:  Q.  Do  you  recall  on  what  date 
your  department  determined  that  it  would  not  take 
gravel  from  this  bar? 

A.     Not  the  exact  date,  no. 

Q.  And  do  you  recall  how  long  a  period  of  time 
elapsed  between  the  time  that  your  department  de- 
cided that  it  would  not  take  gravel  from  this  bar 
and  the  time  that  the  United  States  Attorney  filed 
an  abandonment  of  the  rights  taken  under  this  pro- 
ceeding ? 

A.     No,  those  are  not  matters  that  I  handle. 

Q.     \\^iat  time  was  this  upper  site  selected"? 

A.     The  third  site?  [27] 

Q.    Yes. 

A.  It  was  in  the  very  end  of  the  year  1940,  as 
I  remember. 

Q.  And  do  you  recall  just — I  will  withdraw 
that.  Is  that  the  site  referred  to  in  this  Rivers 
and  Harbors  Document  50  as  the  Volcano  Site  ? 

A.     No,  it  is  not. 

Q.  And  you  are  familiar  with  that  Volcano 
Site,  are  you? 

A.  I  visited  it  over  nine  years  ago.  I  haven't 
seen  it  since. 

Q.  And  where  was  this  site  that  had  finally  been 
selected,  with  reference  to  the  Volcano  Site? 
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A.  It  was  considerably  downstream.  It  was 
somewhat  below  the  mouth  of  Otter  Creek. 

Q.     Below  the  mouth  of  Ott-er  Creek? 

A.     That  is  correct. 

Q.  And  it  was  the  intention  of  your  department 
to  construct  that  dam  pursuant  to  this  same  Act  of 
Congress  of  August  30,  1935? 

A.     That  is  right. 

Mr.  Cornish:  I  have  no  further  questions,  your 
Honor. 

Redirect  Examination 

Mr.  McMillan:  Q.  Mr.  Goodall,  if  you  se- 
lected another  site,  and  it  cost  much  more  to  build, 
the  later  selection,  in  view-  of  the  fact  that  this 
damsite  was  being  constructed  in  aid  of  hydraulic 
mining,  the  miners  w^ould  have  to  be  consulted, 
would  thev  not,  as  to  this  additional  cost  of  the 
dam  before  you  could  proceed? 

Mr.  Cornish :  To  which  we  object,  your  Honor, 
on  the  groimd  it  is  incompetent,  irrelevant  and 
immaterial;  highly  speculative;  and  calling  for  an 
opinion  and  conclusion  of  the  witness. 

Mr.  McMillan:  I  think  it  is  a  matter  that  the 
law  itself  takes  care  of,  may  it  please  your  Honor. 

I  have  no  further  questions. 

The  Court:  The  objection  is  overruled.  You 
may  answer. 

A.  It  was  considered  that  in  view  of  the  way 
the  law  was  framed  [28]  in  regard  to  hydraulic 
mining,  that  inasnuich  as  the  hydraulic  miner  has 
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to  repay  the  cost  of  the  dam  by  a  tax  on  each  yard 
mined  in  the  pit,  that  the  costs  were  excessive  for 
the  hydraulic  miner  to  pay,  and  that  rather  than 
being  a  benefit  to  hydraulic  mining,  if  we  built  a 
dam  that  was  too  excessively  expensive,  it  would 
act  as  a  det-errent  to  hydraulic  mining,  and  that  it 
was  necessary,  in  the  interest  of  aiding  the  hydrau- 
lic miners,  to  find  a  site  at  which  storage  could 
be  bought  at  a  price  the  miners  would  be  able  to 
pay. 

Mr.  McMillan:  Q.  Ajid  they  would  have  to 
practically  guarantee  the  repayment  of  this  cost, 
would  they  not? 

A.  The  law^  requires  that  no  w^ork  shall  be  un- 
dertaken— this  is  not  verbatim — until  assurances 
satisfactory  to  the  Secretary  of  War  have  been 
received  that  the  miners  will  pay,  by  this  tax,  the 
cost  of  the  reservoir. 

Mr.  McMillan:     That  is  all,  Mr.  Goodall. 

Mr.  Cornish:     May  I  ask  one  question? 

Recross   Examination 

Mr.  Cornish:  Q.  Prom  and  after  May  of  1940, 
when  you  abandoned  the  site,  the  original  Ruck-a- 
Chucky  site,  from  and  after  that  date  you  had  no 
assurance  from  any  hydraulic  miners  that  they 
would  rent  any  tailing  space,  did  you? 

A.  Tailing  space  was  not  sold  definitely  as  to  the 
location,  precise  geograj)hical  location  of  the  res- 
ervoir, as  I  recall  it,  but  rather,  that  they  would 
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store  their  tailings  in  a  reservoir  to  be  constructed 

on  the  particular  stream  in  question. 

Q.  And  the  price  that  they  were  to  pay  for  that 
storage  depended  upon  the  cost  of  the  dam,  didn't 
it?  A.     That  is  correct. 

Q.  All  right.  Then  from  the  time  that  you 
abandoned  the  Ruck-a-Chucky  site  in  May  of  1940 
you  didn't  know  what  a  dam  would  cost,  [29]  did 
you  ?  A.     No. 

Q.  And  you  didn't  have  any  contracts  with  any 
miners  from  that  time  on  for  the  storage  of  tailings 
behind  any  dam,  did  you? 

A.     Yes;  the  original  contracts 

Q.     I  mean  other  than  those  original  contracts. 

A.     We  had  those. 

Q.  All  right.  And  did  those  contracts  provide 
that  the  price  for  storage  would  change  if  the  cost 
of  the  dam  changed? 

A.  The  price  for  storage  was  not  set  forth  in 
the  contracts  at  the  time  thev  were  written,  because 
at  the  time  those  contracts  were  written  the  dam 
had  not  yet  been  built,  and  nobody  ever  knows 
exactly,  when  they  start  to  build  a  dam,  how  much 
it  is  going  to  cost  by  the  time  they  get  through,  so 
it  was  impossible  for  the  Government  to  set  forth 
the  precise  rate  of  payment  for  storage  in  any  res- 
ervoir. 

Q.  Then  that  matter  was  left  open,  and  I  take 
it  was  subject  to  the  dam  being  put  wherever  the 
Government  might  see  fit  to  put  it? 
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A.     That  is  correct. 
Mr.  Cornish:     That  is  all. 
Mr.  McMillan:     That  is  all. 
(Witness  excused.) 

Mr.  McMillan :  Now,  may  it  please  your  Honor, 
that  completes  our  preliminary  showing.  We  con- 
cede at  this  time  that  counsel  has  the  right  to  open 
and  close. 

The  Court:  We  will  take  a  ten-minute  recess. 
(Recess.) 

The  Court:     You  may  proceed. 

Mr.  Cornish :  Before  starting  my  opening  state- 
ment, may  it  please  your  Honor,  Mr.  McMillan  and 
I  discussed  the  matter  of  viewing  the  premises.  We 
understand  that  your  Honor  may  want  to  view  the 
premises,  and  it  is  agreeable  to  both  sides  that 
your  [30]  Honor  do  so.  It  requires  driving  up 
from  here  to  the  property  of  approximately  an  hour 
and  a  half,  and  an  hour  and  a  half  to  return.  If 
your  Honor  desires  to  view  the  premises,  would 
you  prefer  to  view  them  before  we  make  our  open- 
ing statement,  or  afterwards?  Whichever  is  satis- 
factory to  the  Court  is  satisfactory  to  us. 

The  Court:  Well,  it  makes  no  difference  to  the 
Court. 

Mr.  Cornish:  It  is  just  a  question  of  time.  I 
would  probably  spend  the  rest  of  the  morning  on 
an  opening  statement,  and  that  w^ould  leave  this 
afternoon,  and  the  trip  could  not  be  made  any  more 
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than  to  get  there  and  back  between  2:00  and  5:00 
this  afternoon. 

The  Court :     That  would  be  satisfactory. 

Mr.  Cornish:  That  would  be  agreeable  to  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Cornish:     Very  well. 

May  I  draw  a  rough  sketch  on  the  board  for 
illustration  ? 

The  Court:     You  may. 

(Whereupon  Mr.  Cornish  drew  a  sketch  on 
the  blackboard.) 

(Further  discussion  between  the  Court  and 
counsel  in  regard  to  viewing  the  premises.) 

Opening  Statement  on  Behalf  of  the   Defendants 

Mr.  Cornish:  On  that  board,  your  Honor,  is  a 
rough  drawing  of  the  property.  It  measures  40 
acres — 40.34  the  complaint  states,  but  40  acres  more 
or  less, — and  approximately  in  proportion  one  by 
four.  In  other  words,  your  Honor,  from  north  to 
south  it  measures  a  half-mile,  and  from  east  to 
west  an  eighth  of  a  mile. 

The  surveys  which  have  been  made  by  the  Gov- 
ernment and  by  our  surveyors  are  substantially  the 
same  so  far  as  the  dimensions  [31]  of  the  property 
are  concerned,  the  main  difference  being  a  varia- 
tion of  a])proximately  a  foot  in  the  location  of  the 
base  line,  south  lino,  and  the  Government  survev 
ti])s  the  pro})erty  a  little  more  to  the  west,  not 
over  two  degrees  in  compass  variation.  But  the 
river,  as  it  enters  this  property,  the  Middle  Fork 
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of  the  American  River,  is  flowing  almost  due  west. 
It  makes  a  bend  on  this  property  and  flows  first 
south,  and  then  it  bends  slightly  and  flows  to  the 
southeast,  and  finally  travels  along  the  east  bound- 
ary  of  the  property.  The  river,  your  Honor,  flows 
to  the  west,  turns  and  flow^s  south,  then  cuts  across 
the  bar  going  to  the  southeast,  and  as  it  reaches 
this  point  continues  to  flow  due  south,  and  in 
making  this  last  bend,  the  east  boundary  of  the 
property  is  in  the  middle  of  the  river. 

Along  the  west  side  of  the  property,  almost  at 
the  edge,  is  a  deep  bank.  It  appears,  as  you  look 
up  the  bank,  a  more  than  45  per  cent  grade,  a  45 
degree  angle.  And  on  the  east  side  of  the  property 
is  a  similar  bank  w^hich  rises  almost  as  abruptly, 
and  leaves  a  channel  which  is  roughly  500  feet  in 
width,  through  which  the  river  courses.  That  chan- 
nel is  fairlv  narrow  at  the  northern  end  of  the 
property,  as  the  river  comes  on,  and  it  widens  out, 
and  it  is  roughly  a  trough  500  feet  in  width  running 
from  north  to  south  on  this  property. 

The  bottom  of  that  wide  channel  is  almost  en- 
tirely sand  and  gravel,  and  the  river  itself,  as  it 
courses  through  the  property,  rather  than  flowing 
on  a  solid  bedrock,  flows  on  a  bed  of  gravel. 

That  gravel,  the  testers  of  it  say,  consists  in  part 
of  the  original  gravel  which  was  deposited  there 
before  the  wiiite  men  came  to  California,  and  in 
parts  of — the  top  layer  is  hydraulic  wash  which 
has  come  down  from  the  hydraulic  workings  up 
above  this  property,  and  the  deposit  of  which  was 
stopped  by  the  Sawyer  [32]  case,  and  later  has  been 
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controlled  by  the  Debris  Commission.  It  is  debris 
of  this  type  which  covered  this  property  with  what 
varied  from  nothing  up  to  12  feet  in  depth,  that 
the  construction  of  this  dam  sought  to  avoid. 

On  the  inside  of  this  bend,  your  Honor,  (indi- 
cating on  map)  between  the  east  bank  and  the 
river,  is  a  fairly  sizeable  gravel  bar.  On  the  west 
side  of  the  river,  on  the  southern  end,  triangular 
in  shape,  is  a  second  gravel  bar.  The  gravel  bar 
on  the  inside  of  the  bend  differs  from  that  on  the 
outside  of  the  bend  in  that  the  gravel  bar  on  the 
inside  has,  on  the  surface,  a  much  higher  sand 
content,  and  a  much  smaller  boulder  content. 

Then  in  high  water,  your  Honor,  when  the  stream 
is  between  maximum  flood  stage  and  low  water, 
there  is  a  channel  which  is  appreciably  higher  than 
the  main  bed  of  the  stream,  which  I  have  desig- 
nated as  a  high  water  channel,  and  some  of  the 
water  takes,  you  might  call  it,  a  short-cut  across 
the  northwest  corner  of  the  bar  where  the  main 
channel  runs  down  as  I  have  designated. 

Your  Honor  will  recall  that  when  the  United 
States  offered  this  exhibit,  that  we  questioned  the 
witness  concerning  the  exact  course  of  the  west 
bank  of  the  river,  for  the  reason  that  the  surveys 
differ,  and  ordinarily  the  surveyor  surveys  only  one 
bank,  which  appears  to  be  usually  the  east  bank, 
and  then  sketches  in  the  west  bank  where  he 
imagines  it  was,  without  paying  particular  atten- 
tion to  accuracy.  But  it  is  the  contention  of  the 
defendants  that  at  the  time  the  river  enters  the 
I)roperty  up  at  the  northerly  end,  up  until  the  time 


United  States  of  America  131 

it  dissolves,  you  might  say,  the  boundary  at  the 
southern  end,  that  both  banks  of  the  river  are  on 
the  defendants'  property. 

This  property,  your  TTonor,  was  taken  as  a 
minins:  claim  in  1935,  and  was  involved  in  some 
litigation,  and  finally,  when  that  [33]  litigation  was 
completed,  the  parties  decided  that  they  would  take 
out  a  United  States  Land  Patent,  and  the  property 
has  since  been  patented  by  the  United  States  Gov- 
ernment to  R.  J.  Miedel,  one  of  the  defendants, 
and  to  Fred  O'Connor  and  Stella  O'Connor,  his 
wife,  with  the  result,  your  Honor,  that  the  title 
of  the  property  is  one-half  interest  in  R.  J.  Miedel, 
and  a  one-half  interest  in  P.  M.  O'Connor  and 
Stella  O'Connor,  his  wife. 

They  intended  to  mine  this  property  out  with  a 
dredging  process,  but  were  informed  that  the  Gov- 
ernment was  about  to  build  the  Ruck-a-Chucky 
Dam,  and  according  to  maps  which  were  shown  to 
them,  this  bar,  which  is  the  inside  bar — called  on 
the  map  Bar  1 — was  designated  on  that  map  with 
the  w^ords,  ''Only  available  sand  and  gravel." 

Realizing  that  if  they  put  mining  machinery  into 
the  property,  that  condemnation  proceedings  could 
be  instituted  and  there  might  be  some  delay  and 
some  damage  to  them  as  a  result  of  being  shut 
down,  they  approached  the  Government,  explained 
to  the  War  Department  Engineers  what  they  had, 
that  they  wanted  to  mine  it,  that  they  weren't  in 
the  gravel  business,  but  realizing  that  the  Govern- 
ment had  to  have  the  gravel,  and  the  result  was 
that  negotiations  continued  for  a  period  of  about  a 


132  F,  M.  O'Connor,  et  al.,  vs. 

year  and  a  half  before  this  condemnation  suit  was 
started. 

For  the  most  part  the  Government  somewhat  dis- 
counted the  defendants'  claims  that  there  was  any 
gold  in  the  property,  but  finally,  after  a  number 
of  discussions,  the  Government  declared  that  it 
anticipated,  but  would  not  bind  itself  to  it,  antici- 
pating using  approximately  70  to  75  thousand  yards 
— cubic  yards  of  concrete  aggregates,  which  they 
estimated  would  displace  what  they  called  100,000 
yards  bank  run.  That  would  mean,  your  Honor, 
that  in  order  to  get  75,000  cubic  yards  of  concrete 
aggregates  [34]  of  the  sizes  desired,  it  w^ould  be 
necessary  to  displace  100,000  cubic  yards,  run  that 
through  a  trommel,  and  size  out  that  portion  which 
was  too  large  or  unsuitable  for  concrete  aggregates, 
and  that  wastage  would  have  been  approximately 
one-fourth  of  the  gravel  as  it  lay  there  on  the 
property.  So  they  would  excavate  100,000  yards, 
throw  away  25,000  yards,  which  was  of  inappro- 
priate size,  and  retain  75,000  yards  for  use  in  the 
concrete  aggregates. 

The  defendants  contended  that  they  preferred  to 
mine  the  property,  but  since  they  realized  that  a 
condemnation  suit  was  possible  in  order  to  get  the 
gravel,  and  that  they  were  more  or  less  at  the  mercy 
of  the  Government  for  that  purpose 

Mr.  McMillan:  Now,  may  it  please  your  Honor, 
I  take  it  counsel  is  making  an  opening  statement 
of  matters  lie  expects  to  ])rove,  and  matters  of 
realization  and  mercy  I  don't  believe  are  altogether 
susceptible  of  proof. 
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Mr.  Cornish:  I  meant  that  in  a  proper  way, 
Mr.  McMillan,  that  if  the  Government  saw  fit  to 
condemn  it,  thev  could  do  it.  In  other  words,  we 
could  do  nothing  about  it.  In  other  words,  all  the 
Government  had  to  do  w^as  file  suit,  and  we  had 
to  sell  it  at  the  amount  the  Court  determined  was 
the  reasonable  market  value. 

Mr.  McMillan:  What  I  had  in  mind  is  whether 
in  your  opening  statement  you  are  going  to  adhere 
strictly  to  what  you  expect  to  prove  in  this  case, 
or  whether  it  is  an  argument. 

Mr.  Cornish:  Yes,  sir,  your  Honor.  I  think 
it  is  a  perfectly  proper  opening  statement. 

Mr.  McMillan :  I  won't  make  any  objection.  You 
may  proceed. 

Mr.  Cornish:     Verv  w^ell. 

So,  your  Honor,  as  a  result  of  those  conferences 
the  War  Department  Engineers  agreed  that  in 
order  to  protect  w^hat  the  [35]  defendants  contended 
to  be  their  gold  interest,  that  certain  safeguards 
would  have  to  be  put  around  the  contractor  who 
was  going  to  w^ork  this  gravel.  The  defendants 
sought  to  limit  the  Government  and  the  Govern- 
ment's contractor  in  some  way,  either  as  to  the 
area  of  the  bar  or  of  the  property  that  would  be 
w^orked,  or  as  to  the  depth  of  the  gravel  that  would 
be  worked,  because  they  felt  that  if  they  were 
afforded  a  portion  of  this  property  to  mine  while 
this  gravel  extraction  process  was  going  on,  and 
they  knew  that  the  ground  would  not  be  disturbed 
below  a  certain  level,  that  they  would  not  be  sub- 
stantially damaged.     It  culminated  in  a  tentntivo 
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agreement  for  the  payment  of  a  cash  price,  and 
in  addition  to  that  the  defendants,  doing  certain 
things,  your  Honor,  which  are  set  forth  on  pages 
4,  4-A  and  4-B,  of  the  complaint — the  substance  of 
those  provisions  is  that  the  contractor  would  raise 
the  gravel  to  a  certain  elevation ;  it  varied,  depend- 
ing on  the  size  of  the  gravel;  the  gravel  would  be 
made  available  to  the  defendants  for  recovery  of 
the  gold  from  the  gravel  by  force  of  gravity.  In 
other  words,  any  lifting  of  that  gravel  that  was 
necessary  was  to  be  done  at  the  expense  of  the 
Government,  so  that  as  it  went  through  the  gold 
concentrating  devices,  or  gold  recovery  devices,  that 
it  would  be  carried  by  force  of  gravity,  without 
any  lifting  or  mechanical  means  on  the  part  of  the 
defendants.  In  addition  to  that  the  Government 
tentatively  agreed  to  furnish  water  in  an  amount 
not  to  exceed  2,100  gallons  per  minute,  and  power 
not  to  exceed  20  horsepower  connected  load. 

The  reason  behind  that,  your  Honor,  was  that 
to  recover  the  gold  in  connection  with  a  gravel 
process,  required  a  stationary  plant,  whereas  the 
defendants  contemplated  the  construction  and  use 
of  a  portable  plant.  The  stationary  plant  was  not 
usable  as  [36]  a  portable  plant,  nor  was  the  portable 
plant  usable  as  a  stationary  plant. 

So  it  was  tentatively  agreed  that  if  the  defend- 
ants constructed  this  portable — this  stationary  plant 
to  use  in  connection  with  the  gravel  recovery  and 
sizing  pi'ocess,  that  the  Government  would  pay  n 
cash  consideration,  would  elevate  the  materials  so 
they   could   be   carried   through  the   gold   recovery 
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devices  by  force  of  gravity,  furnish  water  up  to 
2,100  gallons  a  minute,  and  furnish  electricity  to 
the    extent    of   20   horsepower    of    connected    load, 
which    was    felt,    as    a   result   of   the    conferences, 
would  be  adequate  to  take  care  of  the  defendants' 
rights.     Then,  your  Honor,  before  the  final   con- 
firmation of  that  plan  by  Washington,  the  contract 
had  been  let  to  the   contractor  w^ho  started  work 
on  the  dam,  and  who  desired  immediate  possession, 
and    in    order    to    gain    immediate    possession    the 
defendants  insisted  upon  a  commitment  from  the 
Government   as   to   whether  this  proposition   that 
had  been  tentatively  agreed  would  be  acceptable, 
and   denied   the   contractor   permission   until   they 
had  some  definite  word  that  their  rights  would  be 
protected  along  the  lines  that  they  had  discussed. 
Consequently,  the  Government  filed  this  condem- 
nation suit  and  took  immediate  possession,  and  in 
its  attempt  to  safeguard  the  rights  of  the  defend- 
ants, set  forth  these  various  provisions  that  appear 
on  pages  4,  4-A  and  4-B,  of  the  complaint.     But 
fearing  that  the  defendants  might  not  avail  them- 
selves of  that  provision,  the  Government  also  con- 
demned,  in  the   alternative,   as   they  set   forth   in 
page  4-B  of  the  complaint,  starting  at  line  7,  your 
Honor   (reading)  : 

*^In  the  event  said  owners,  R.  J.  Miedel,  F.  A. 
O'Connor,  and  Stella  O'Connor,  shall  fail  or  refuse 
[37]  to  carry  out  the  requirements  as  above  set 
forth,  at  the  time  required  by  the  Chief  of  Engi- 
neers, United  States  Department  of  War,  then  and 
in  that  event  the  plaintiff  shall  have  the  option  to 
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either  take  the  said  concrete  aggregate  without 
recovery  of  gold  contents  thereof,  if  any  there  be, 
or  to  carry  out  the  requirements  so  failed  or  re- 
fused by  the  said  defendants." 

In  other  words,  your  Honor,  under  this  proceed- 
ing the  Government,  if  the  defendants  fail  to  do 
so,  had  the  right  either  to  perform  these  things 
themselves,  and  give  us  the  gold,  or  to  take  the 
whole  thing  without  recovering  the  gold,  and  turn 
the  whole  body  of  gravel  that  they  removed  over 
to  the  contractor  to  treat  as  he  saw  fit. 

Now^,  we  set  forth  in  our  answer,  your  Honor, 
that  these  provisions  which  are  set  forth  in  the 
complaint  are  inadequate  for  tlie  protection  of  the 
rights  of  the  defendant  for  the  reason,  your  Honor, 
that  starting  at  line  3%  on  page  4-B,  appears  this 
condition   (reading)  : 

'^The  owner  to  return  all  material,  after  the 
removal  of  gold  and  other  precious  minerals  there- 
from by  force  of  gravity,  at  the  same  rate  and  of 
the  same  consistency  as  delivered  to  the  gold  re- 
covery devices,  with  a  loss  of  not  more  than  five 
per  cent." 

There  is  nowhere  in  those  specifications  that  any 
limitation  is  i)laced  upon  the  plaintiff,  or  upon  the 
plaintiff's  contractor,  as  to  the  rate  at  which  the 
contractor  would  remove  gravel  from  the  bar. 

In  our  preliminary  negotiations  with  the  Govern- 
ment it  was  mentioned  that  approximately  100  cubic 
yards  of  gravel  an  hour  [38]  would  be  removed. 

It  then  developed,  after  the  suit  was  filed,  that 
the    contractor    was    going    to    bring    in    a    device 
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which  would  process  250  cubic  yards  of  aggregates 
per  hour,  which  meant  that  the  gold  recovery  de- 
v^ices  that  had  been  contemplated  by  the  defendants 
were  entirely  inadequate  and  could  not  cope  w^ith 
the  load  that  might  be  turned  upon  them,  and  they 
were  put  in  the  position  where  they  either  had  to 
anticipate  the  whim  and  will  of  the  contractor  who 
went  in  for  the  plaintiff,  and  be  ready  to  take  «are 
of  and  recover  their  gold  just  as  fast  as  it  was 
throw^n  to  them,  or  take  the  loss  themselves.  In 
other  words,  your  Honor,  if  it  became  necessary  to 
change  the  plant  to  2^/2  times  its  originally  con- 
templated size,  it  became  necessary  to  have  21/0 
times  the  water,  and  the  Government  was  only  obli- 
gated to  furnish  2,100  gallons  of  water  per  minute, 
and  if  it  was  necessary  to  change  the  plant  to  2i/> 
times  its  original  size,  the  electrical  energy  of  not 
to  exceed  20  horsepow^er  connected  load  would  no 
longer  be  adequate;  they  would  require  electrical 
energy  of  50  horsepower  of  connected  load. 

So  we  set  forth  in  our  answer,  your  Honor,  that 
these  provisions  did  not  protect  us,  and  that  it  was 
impossible  for  the  defendants  to  comply  with  these 
provisions. 

Now,  that  is  material  in  this  respect:  While 
there  is  no  doubt  that  no  gravel  was  ever  taken  by 
the  Government,  I  return  again  to  what  I  said 
before,  that  the  Government  did  not  condemn  any- 
thing tangible,  anything  specific.  They  did  not  take 
so  many  yards  of  gravel  from  a  certain  place.  They 
took  the  right  to  take  gravel,  which  is  an  incor- 
poreal right.     It  is  like  a  right-of-way.     It  gives 
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no  interest  in  the  property  itself;  merely  the  right 
to  use  that  })roperty.  They  didn't  limit  themselves 
as  to  the  amount  that  they  v;ould  take. 

Now,  I  have  drawn  this  diagram,  your  Honor, 
and  it  will  develop  that  approximately  30  acres  of 
that  40  acres  contains  gold-bearing  gravel,  and  that 
gravel  extends,  the  defendants  believe,  under  this 
bank  and  clear  to  the  east  edge  (indicating  on  map). 
The  defendants  know,  however,  your  Honor,  that 
this  cabin  is  156  feet  from  the  east  edge  of  the 
property,  and  they  know,  from  a  shaft  that  has 
been  sunk,  and  a  drift  that  has  been  run  under 
the  liill,  that  gravel  having  in  excess  of  $1.00  per 
cubic  yard  exists  for  a  distance  of  56  feet  under 
that  hill.  Whether  it  extends  the  final  hundred 
feet  or  not  no  one  knows,  because  no  one  has  been 
under  there.  But  the  indications  from  the  findings 
there  as  that  drift  was  run  were  that  that  gravel 
would  continue  of  the  same  general  consistency. 

Now,  if  the  Government  intended  to  limit  itself 
to  only  100,000  cubic  yards,  your  Honor,  it  is  the 
contention  of  the  defendants  that  thev  could  have 
limited  themselves  as  to  area  or  as  to  depth,  or 
made  some  provision  for  the  safeguard  of  the  min- 
ing rights  of  the  defendants. 

Out  of  this  30  acres,  your  Honor,  the  estimates 
A'ary  from  750,000  cubic  yards  of  gravel,  up  to 
1,400,000  cubic  yards  of  gravel.  But  taking  the 
lowest  figure,  750,000  cubic  yards  of  gravel  on  that 
property,  the  Government,  in  taking  100,000  cubic 
yards,  they  now  say,  from  this  bar,  Bar  1,  saw 
fit  by   their   condenmation   suit   to   take   not   only 
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100,000  cubic  yards  from  Bar  1,  but  to  tie  up 
Bar  2,  and  to  preclude  the  defendants  from  taking 
possession  of  any  part  of  the  whole  40  acres,  and 
reserving  unto  themselves  the  exclusive  right  of 
possession  and.  uninterrupted  occupancy  of  this 
property,  for  the  purpose  for  a  period  of  two  years 
of  taking  whatever  gravel  was  necessary  for  the 
construction  [40]  and  the  maintenance  of  this 
project. 

Now,  it  is  the  contention  of  the  defendants  that 
since  the  exact  amount  has  never  been  ascertained, 
since  the  Government  has  taken  the'  possession  of 
it  pursuant  to  that  Act  of  Congress — and  I  believe 
they  are  justified,  as  that  Act  reads — that  that  dam 
can  be  fixed  an3^where  that  is  suitable  to  the  Gov- 
ernment, providing  that  the  hydraulic  miners  can 
afford  to  store  their  tailings  behind  it;  that  since 
that  dam  can  be  moved  anywhere,  and  can  be  of 
any  size  or  dimensions,  as  the  engineers  may  design 
it,  that  the  amount  of  gravel  which  the  Engineering, 
or  the  War  Department,  the  United  States,  the 
plaintiff,  will  take  from  this  property,  has  never 
been  determined.  True,  your  Honor,  we  reach  the 
anamolous  situation  that  the  Government  has  con- 
demned an  incorporeal  right,  and  they  have  never 
enjoyed  it,  but  the  fact  remains  that  they  have 
condemned  a  right,  and  we  are  to  determine  not 
the  utility  of  that  right  to  the  Government  as  it 
eventually  materializes;  we  are  determining  in  this 
action  the  cash  value  of  that  right  at  the  time  it 
was  taken,  and  the  defendants  will  contend  that 
one  of  the  items  of  damage  in  this  case  is  the  cash 
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value  that  must  be  placed  on  the  day  that  the 
Government  took  possession  of  the  uninterrupted 
right  to  occupy  this  property  for  a  period  of  two 
years  for  the  i)urpose  of  taking  out  gravel  for  the 
construction  and  maintenance  of  the  dam. 

Now,  your  Honor,  even  though  we  might  con- 
cede that  the  Government  could,  by  then  plans — 
its  then  plans — limit  the  amount  of  gravel  that 
would  be  used  in  the  construction,  we  still  have 
that  element  of  maintenance,  and  just  what  gravel 
would  be  required  for  the  maintenance  of  that  dam 
I  have  no  way  of  anticipating,  nor  has  the  Govern- 
ment in  its  preliminary  showing  made  any  indica- 
tion of  what  might  be  contemplated  or  what  might 
be  [41]  considered  as  the  maintenance  of  that  dam. 
But  the  language  that  was  used,  as  your  Honor 
will  note  in  reading  the  complaint,  is  about  as  broad 
and  gives  the  Government  about  as  broad  rights 
in  this  property  as  it  is  conceivably  possible  for 
anyone  to  have,  and  it  is  the  defendants'  contention 
that  if  the  Government  sees  fit — even  though  they 
may  be  ill-advised  in  doing  so — if  they  see  fit  to 
condemn  more  than  they  need,  more  than  they  want, 
they  must  pay  for  the  right  which  they  condemned, 
notwithstanding  they  didn't  eventually  use  it,  and 
that  they  eventually  abandoned  it. 

Now  then,  in  addition,  your  Honor,  as  another 
element  of  damages  beyond  the  value  of  that  right, 
we  nuist  necessarily  concern  ourselves  with  the 
value  of  the  gold  that  is  in  that  bar.  And  there 
will  l)e  evidence  offered  to  show  the  recoverable 
gold  values  and  the  cost  of  recoverv  of  that  u:old. 
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It  is  the  defendants'  contention  that  they  are  en- 
titled to  show  what  their  profit  would  have  been 
from  the  mining  of  this  property  during  the  one 
year  and  eleven  months  which  the  Government  ex- 
cluded  them   from   possession,   and   that   they   are 
entitled  to — in  addition  to  the  cash  value  of  the 
right  which  the  Government  took  they  are  entitled 
to   the   interest   on   the   money  w^hich   they   would 
have  made  or  which  would  be  reasonably  expected 
to  have  made  had  they  been  permitted  to  continue 
with  their  mining  operations  and  not  been  excluded. 
And  while  I  realize,  your  Honor,  that  these  things 
do  not  turn  upon  the  hardships  of  the  case,  or  upon 
the  misfortune  of  any  of  the  parties,  we  must  bear 
in  mind  that  if  the  Government  was  going  to  take 
a  hundred  thousand   cubic   yards   of  gravel   from 
Bar  1,  there  is  no  conceivable  reason  in  the  world 
why  the  defendants  should  be  excluded  from  the 
mining    of    Bar    2,    nor    is   there    any    conceivable 
reason  why  the  defendants  should  be  [42]  entirely 
excluded   from   Bar   1,   because   the   evidence   will 
disclose  that  the  supply  of  gravel  in  that  property 
east  there,  right  out  on  the  surface,  available  for 
excavation,  was  far  in  excess  of  100,000  cubic  yards 
that  the  Government  estimated  that  they  needed, 
and  that  the  Government  knew  that  at  the  time 
they   condemned   this   property,    and   that   we   ex- 
pressly seeked  to  limit  it  for  the  purpose  of  enabling 
the  defendants  to  mine;  notwithstanding  the  fact 
that  all  those  matters  were  well-known  to  the  Gov- 
ernment, they  saw^  fit  to  take  the  entire  40  acres, 
and  they  must  have  done  it  for  some  reasons,  your 
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Honor;  tliey  must  have  contemplated  other  uses 
of  the  gravel  miglit  exceed  their  anticipated  uses, 
and  they  wanted  to  have  it  available  in  the  event 
that  they  did. 

Now,  the  defendant  will  also  contend,  your  Honor, 
that  since  it  was  impossil)le  for  them  to  comply 
with  these  conditions,  these  so-called  safeguards, 
that  were  supposedly  thrown  about  this  condem- 
nation proceeding  in  order  to  protect  the  defend- 
ants; that  since  it  was  impossible  for  them  to 
comply  with  those  conditions,  that  the  option  was 
left  open  to  the  Government  to  take  not  only  the 
gravel  for  concrete  aggregates,  but  to  take  it  with- 
out the  recovery  of  the  gold  content.  So  actually, 
the  way  this  condemnation  complaint  has  been 
drawn,  unless  the  defendant  shows  to  the  court  by 
satisfactory  and  convincing  evidence  that  there  is 
gold  of  the  recoverable  value  of  a  certain  amount 
in  these  bars,  and  that  there  is  gravel  to  a  certain 
extent  in  these  two  bars,  as  this  is  drawn  the 
Government  has  taken  the  right  to  remove  both 
gold  and  gravel,  and  to  use  both  gold  and  gravel 
for  the  construction  and  maintenance  of  this  dam, 
consequently  over  and  above  the  ordinary  gravel 
value  of  this  property  the  Government  has  taken 
the  gold  value— or  at  least  taken  the  [43]  right  to 
have  the  gold  value  on  this  property,  and  to  deprive 
the  defendants  of  the  gold  value  of  this  property— 
in  other  words,  if  your  Honor  can  put  yourself  i]i 
my  ])osition  in  advising  these  people:  The  Govern- 
ment comes  to  them  and  says,  ''We  want  to  take 
gravel  from  your  property.     Your  gravel  contains 
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gold.  We  are  not  the  least  bit  concerned  with  that 
gold.  If  yon  can  keep  np  with  our  contractor  on 
the  recovery  of  gold  you  are  welcome  to  keej)  it; 
if  you  can't  keep  up  with  our  contractor  on  the 
recovery  of  gold,  then  we  want  to  take  both  the 
gold  and  the  gravel,  and  not  even  bother  about 
your  gold,  and  put  it  into  our  dam." 

Now  then,  you  advise  your  clients  how  much  you 
will  charge  the  Government,  what  is  the  fair  market 
value  of  the  right  to  go  into  a  person's  property 
and  take  not  only  their  gravel,  but  their  gold,  and 
to  take  as  much  as  you  want  for  a  period  of  two 
years  for  a  particular  project;  the  exact,  or  even 
the  approximate  amount  of  gravel  which  will  be 
necessary  for  them  to  take  has  never  been  deter- 
mined, and  has  not  today  been  determined.  That 
is  the  question  which,  as  I  see  it,  your  Honor  has 
to  decide,  and  it  is  toward  the  proof  along  those 
lines  that  the  defendants'  testimony  will  be  offered. 
(Whereupon  a  recess  was  taken  until  2:00 

o'clock  p.  m.,  at  which  time  the  premises  in 

issue  were  to  be  viewed.)  [44] 


Tuesday,  November  16,  1943 
2:00  o'clock  p.  m. 

(By  prearrangement  the  Court,  the  Clerk,  the 
Court's  secretary,  counsel  for  the  respective  parties 
and  the  court  reporter,  assembled  at  the  Federal 
Building  and  were  transported  to  the  premises  in 
issue,  and  upon  arrival  thereat,  the  premises  were 
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viewed  by  the  parties  mentioned  and  the  following 
proceedings  took  place:) 

Mr.  Cornish:  Both  the  Government  snrvey  and 
ours  are  practically  the  same.  They  show  the 
southeast  corner  in  the  middle  of  that  open  space 
(indicating).  They  show  the  cabin  just  about  the 
same  spot,  and  measurements  show  that  the  line  is 
about  150  feet  in  from  the  cabin. 

Then  the  question  that  was  raised  on  the  board 
this  morning  was  over  the  west  line,  and  this  main 
channel  stavs  in  the  same  place  the  vear  around. 
There  is  a  middle  channel  that  leaves  the  main 
channel  and  makes  that  little  island   (indicating). 

As  the  Government  has  surveyed  it,  the  bar  will 
run  anywhere  from  25  or  50  feet  into  the  hill  from 
here  (indicating).  The  south  line  is  just  about 
where  that  green  tree  is.  There  is  a  single  green 
tree  (indicating),  and  the  south  line  is  just  about 
where  that  green  tree  is,  that  is  growing  out  of 
the  bank  there.  The  south  line  is  just  about  on  a 
line  with  that  single  tree.  There  is  a  dead  tree, 
and  there  is  another  tree  on  farther  down.  That 
is  about  the  south  line. 

The  north  line  is  beyond  that  abandoned  cabin 
that  you  see  there  (indicating). 

Tlie  bar  is  approximately  a  half-mile  in  length 
and  an  eighth  of  a  mile  in  width. 

The  question  was  raised  this  morning  as  to  the 
size  of  this  [45]  island.  In  most  of  the  surveys, 
they  surveyed  only  the  west  boundary  of  the  bar, 
and  that  is  approximately  corr(»ct,  but  this  island 
tliat  is  shown   is  supposed  to   be   this   little   place 
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here  (indicating),  with  a  high  water  channel  that 
cuts  through,  and  at  low  water  there  is  no  water 
in  there  at  all,  and  that  island  does  not  come  down 
nearly  as  far  as  the  cabin. 

The  river  right  along  at  the  cabin  is  not  nearly 
as  wide  as  is  shown  here  on  the  map  (indicating). 
If  you  look  down  the  river  you  will  see  that  instead 
of  cutting  off  at  this  angle,  as  shown  on  the  map 
(indicating),  the  river  makes  a  bend  off  this  way 
(indicating). 

It  is  the  defendants^  contention  that  the  only 
part  of  the  river  that  is  accurately  shown  is  that 
portion  that  bomids  the  bar  here  (indicating).  The 
rest  of  it  is  merely  estimated.  There  is  an  ap- 
proximately even  trough  all  the  way  down,  with 
gravel,  the  same  width  all  the  way.  The  west  bank 
of  the  stream  is  almost  straight — that  is,  the  west 
bank  of  the  channel  itself  is  almost  straight.  The 
w^ater,  of  course,  makes  this  cut  across;  the  whole 
course  of  the  river  all  along,  with  the  exception 
of  a  few  spots  where  a  reef  is  showing  through,  is 
running  over  a  pebble  debris  deposit.  At  high 
water,  at  flood  time,  the  water  comes  clear  up  to 
the  cabin.  In  fact,  the  tree  that  you  see  leaning 
over  there  (indicating),  has  been  partly  washed 
out.  That  brings  in  a  new  deposit  of  sand  each 
year. 

After  that  first  high  flood,  then  there  is  ordinary 
high  water,  and  the  ordinary  high  water  runs  along 
the  edge  of  this  bank  (indicating)  to  one  level,  and 
then  drops  down  to  the  second. 

Mr.  Foley,  are  you  going  to  put  on  any  evidence 
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of  the  location  of  this  test,  or  those  test  pits  to 
determine  the  gravel  [46]  content? 

Mr.  Foley:     We    will    probably    determine    that 
after  you  get  through  with  your  case. 

Mr.  Cornish:  Do  you  want  to  point  them  out 
here,  to  show  about  where  they  are  located? 

Mr.  Foley:     No. 

Mr.  Cornish :  There  will  be  some  testimony  that 
the  shaft  behind  the  cabin  there,  where  you  see  the 
little  sort  of  windlass  there, — that  shaft  is  caved  in 
now,  but  when  it  was  open,  it  was  22  feet  to  bedrock 
(indicating),  and  there  is  also  a  drift — there  will 
also  be  testimony  that  a  drift  runs  in  from  that  56 
feet  into  the  hill. 

As  I  mentioned  in  the  opening  statement,  as  to 
the  two  bars,  there  is  one  down  below,  which  almost 
all  rock,  and  this  one  up  above,  which  has  a  sand 
top  (indicating).  There  is  another  spot  about 
which  there  will  be  some  testimony,  and  that  is 
regarding  a  test  pit  that  w^as  put  down.  That  was 
at  the  north  end  of  the  bar.  If  you  want  to  walk 
up  that  way,  I  can  show  you  just  about  where  it 
was,  but  it  w^as  a  little  bit  beyond  that  large  tree, 
that  green  tree  that  you  see  standing  there  (indi- 
cating), and  out  possibly  75  feet  toward  the  stream. 

This  machinery  that  you  see  (indicating)  is  some 
equipment  that  is  immaterial  to  the  cause.  That 
machinery  was  installed  and  was  washed  out  long 
before  the  Government  became  interested  in  it. 

Mr.  Morrison:  Where  did  you  say  that  you 
claim  the  south  line  is? 
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Mr.  Foley:  The  south  line  is  about  where  that 
green  tree  is  there  (indicating). 

Mr.  Morrison:  No,  that  is  not  it  exactly.  It  is 
within  150  [47]  feet  of  that  pile  of  lumber  (indi- 
cating) below  the  green  tree.  It  is  a  little  farther 
dow^n  than  you  say. 

(Thereupon  the  viewing  of  the  premises  was 
concluded  and  the  party  was  returned  to  Sacra- 
mento, California,  arriving  at  6:30  o'clock 
p.  m.,  whereupon  an  adjournment  was  taken 
until  Wednesday,  November  17,  1943,  at  10:00 
o'clock  a.  m.)  [47a] 


Wednesday,  November  17,  1943 
10:00  O'clock  A.  M. 

The  Clerk:  United  States  versus  40.34  acres  of 
land. 

Mr.  McMillan:     Ready. 

Mr.  Cornish:     Ready. 

The  Court :    You  may  proceed,  gentlemen. 

Mr.  McMillan:  May  it  please  your  Honor,  it 
was  understood  yesterday  that  after  your  Honor 
had  returned  from  viewing  the  premises  and  court 
had  resumed  its  session  that  the  Government  would 
make  its  opening  statement.  I  therefore,  at  this 
time,  on  behalf  of  the  Government,  make  this  open- 
ing statement: 

Opening  Statement  on  Behalf  of  the  Government 

Mr.   McMillan:     The   Rivers   and   Harbors   Act, 
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with  which  your  Honor  is  familiar,  was  of  Au- 
gust 30,  1935,  and  that  Act  authorized  the  construc- 
tion of  the  Ruck-a-Chucky  Dam,  the  dam  here  under 
consideration,  and  that  authorization  was  in  pur- 
suance of  and  adoption  of  the  report  of  the  Com- 
mittee on  Rivers  and  Harbors  of  the  House  of 
Representatives  of  the  United  States,  known  as 
Document  No.  50.  That  Act  authorized  the  con- 
struction of  the  Ruck-a-Chucky  Dam. 

Afterwards  the  Secretary  of  War  authorized  the 
filing  of  this  action  for  the  purpose  of  taking  the 
property  here  involved  and  described  in  the  com- 
plaint, and  directed  the  Attorney  General  to  bring 
the  appropriate  action. 

On  October  10,  1939,  this  action  was  commenced, 
and  on  that  dat^  summons  was  issued.  It  was  com- 
menced under  the  provisions  of  this  Act,  and  also 
under  the  provisions  of  Section  591,  Title  33,  of  the 
United  States  Codes,  and  an  order  of  possession 
was  made  that  date  under  the  provisions  of  Title 
33,  Section  594,  of  the  United  States  Codes.  [48] 

It  appears  that  on  or  about  October  17th  posses- 
sion was  taken  of  the  property  through  the  con- 
tractor of  the  United  States — that  is,  one  George 
Pollock — and  the  possession  was  due  to  the  extent 
which  has  already  been  indicated  to  the  Court  and 
contended  by  the  Government  of  constructing  a 
power  line  across  the  i)roperty,  and  in  that  con- 
nection setti]ig  up  four  i)oles,  and  for  that  reason 
it  has  been  contended  by  the  defendants  that  the 
Government  took  possession  at  that  time  and  re- 
mained  in   possession    from   the   beginning   of   this 
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action  until  we  gave  notice  of  abandonment  on  or 
about  September  13,  1941. 

Now,  as  has  already  been  pointed  out  to  your 
Honor,  the  complaint  in  this  action  sought  to  take 
an  easement  of  two  years  over  this  property  for 
uses  in  connection  with  the  construction  of  the 
Ruck-a-Chucky  Dam,  and  also  to  take  concrete 
aggregates,  that  is,  sand  and  gravel,  necessary 
for  the  construction  of  that  dam  or  incidental 
thereto. 

It  has  already  b-een  pointed  out  and  shown  in 
the  evidence  that  the  construction  engineers,  in  es- 
timating the  cost  of  this  dam,  had  estimated  that 
the  amount  of  concrete  aggregates  would  not  exceed 
75,000  cubic  yards  of  gravel  and  sand. 

Sometime  before  this  suit  was  filed,  as  appears 
already  by  the  statement  made  to  your  Honor  by 
Mr.  Cornish,  negotiations  were  under  way  between 
the  Government  and  Mr.  Cornish's  clients,  the  de- 
fendants appearing  before  this  Court.  The  plan 
was  that  the  Government  was  to  take  the  75,000 
cubic  yards  of  concrete  aggregates  and  was  to  have 
the  use  of  the  premises  for  two  years  under  an 
easement,  and  that  the  Government  would  pay  a 
cash  sum  to  the  defendants  to  enable  them  to  set 
up  machinery  there  for  the  purpose  of  recovering 
the  gold  contents  of  the  gravel  that  was  taken.  In 
short,  the  Government  would  feed  the  [49]  gravel 
to  the  machinery  set  up,  the  defendants  would  then 
extract  the  gold  from  the  gravel,  and  the  tailings 
were  to  be  returned  to  the  Government. 

Now,  that  was  to  be  done  by  them,  and  if  they 
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didn't  do  it,  the  Government  could  do  it,  and  if 
neither  the  Government  nor  the  defendants  did 
it,  tlie  Government  would  take  the  concrete  aggre- 
gates with  the  gold. 

I  call  your  Honor's  attention,  in  connection  w^ith 
the  delay,  to  some  significant  matters:  Necessarily, 
the  answer  not  having  been  filed  in  this  case  until 
March  25,  1941 — the  complaint  was  filed  in  this 
action  October  10,  1939 — it  is  significant  in  this  rec- 
ord that  the  parties  must  have  continued  to  negoti- 
ate until  that  answer  was  filed,  and  I  think  that  the 
complaint  itself,  on  is  face — in  fact,  I  am  sure 
of  it — shows  that  numerous  defendants  were  joined 
in  this  action,  and  it  is  obvious  that  there  was  much 
title  clearance. 

The  testimony  in  this  case  will  show  that  the  De- 
fendants R.  J.  Miedel  and  F.  M.  O'Connor  and 
Stella  O'Connor  did  not  make  an  application  for  a 
patent  to  the  property  until  on  or  about  August  4, 
1938,  and  not  until  after  this  suit  was  filed,  that  is, 
on  October  30,  1939,  did  they  pay  the  money  re- 
quired in  order  to  obtain  the  patent.  And  still  later 
— long  latei*,  may  it  please  your  Honor — on  August 
28,  1940,  the  patent  was  issued,  and  not  until  that 
time  did  they  actually  have  a  patent  or  a  title  under 
patent  to  this  land.  This  land,  as  a  matter  of  fact, 
had  been  withdrawn  from  entry  on  or  about  Janu- 
ary 11,  1928,  and  was  not  restored  by  the  Govern- 
ment for  mining  locations  until  August  28,  1934. 

Now,  may  it  please  your  Honor,  evidence  has 
already  been  admitted,  and  there  will  be  additional 
evidence,  to  show  that    [50]   the  construction  was 
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not  undertaken,  for  the  reason  that  a  landslide  oc- 
curred up  there  on  the  river  near  the  dam  on  Feb- 
ruary 28,  1940,  and  after  this  landslide  took  place 
considerable  time  elapsed  to  determine  whether  or 
not  the  debris  could  be  cleared,  and  that  it  would  be 
practicable,  feasible,  and  economical,  to  go  ahead 
with  the  construction  of  the  dam  at  that  place. 

It  w^as  finally  determined  that  that  could  not  be 
done,  and  arrangements  were  made  between  the 
Government  and  the  contractor  satisfactorily  for 
his  release  from  the  contract  for  the  construction  of 
the  dam  at  that  point. 

Later  on,  as  already  indicated  by  the  testimony, 
the  Government  set  about  to  find  another  site  on 
the  Middle  Fork  of  the  American  River  and,  as  has 
already  been  shown  by  the  evidence,  too,  about  two 
miles  below  this  property,  or  in  that  vicinity,  they 
gave  consideration  for  a  considerable  time  to  a  pro- 
posed site  there.  After  exploring  that  it  was  finally 
decided  it  was  not  practicable,  feasible,  or  eco- 
nomical, to  select  a  site  at  that  point,  and  later  on, 
as  the  evidence  has  already  shown,  a  site  was  se- 
lected further  up  the  river,  about  four  miles  above 
the  original  site  selected,  and  in  the  selection  of  that 
site  it  was  determined  that  different  material  would 
be  required  than  the  gravel  concrete,  and  there- 
fore it  became  manifest  that  the  gravel  which  was 
sought  to  be  taken  by  this  action  would  no  longer 
be  required.  Steps  were  then  taken  to  go  ahead 
and  abandon  the  originally  proposed  site,  and  the 
War  Department  did  notify  the  Attorney  General 
that  this  site  was  no  longer  necessary  or  practicable 
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for  use  for  the  reasons  which  I  have  indicated,  and 
instructed  the  Attorney  General  to  bring  appropri- 
ate proceedings  for  the  dismissal  of  the  condemna- 
tion proceeding. 

Accordingly,  on  September  13,  1941 — it  will  be  re- 
membered [51]  by  your  Honor  that  the  answer  of 
the  defendants  in  this  case  was  not  filed  until  March 
25,  1941 — the  Government  filed  notice  of  dismissal 
and  notice  of  abandonment  of  the  proceedings.  That 
is  on  September  13,  1941. 

The  defendants  contend,  of  course,  that  the  Gov- 
ernment was  in  occupation  of  the  premises  until 
the  notice  of  abandonment  was  filed.  This  notice 
of  abandonment  was  given  under  the  provisions  of 
Section  1255(a)  of  the  Code  of  Civil  Procedure  of 
the  State  of  California  (reading)  : 

'^Plaintiff  may  abandon  the  proceedings  at  any 
time  after  filing  the  complaint  and  before  the  ex- 
piration of  30  days  after  final  judgment,  by  serv- 
ing on  defendants  and  filing  in  court  a  written  no- 
tice of  such  abandonment;  and  failure  to  comply 
with  such  Section  1251  of  this  Code  shall  consti- 
tute an  implied  abandonment  of  the  proceeding. 
Upon  such  abandonment,  expi'ess  or  implied,  on  mo- 
tion of  any  party,  a  judgment  shall  be  entered  dis- 
missing the  proceedings  and  awarding  the  defend- 
ants their  costs  and  disbursements,  which  shall  in- 
clude all  necessary  expenses  incurred  in  preparing 
for  trial  and  reasonable  attorneys'  fees.  These  costs 
and  disbursements,  including  expenses  and  attor- 
neys' fees,  may  be  claimed  in  and  by  a  cost  bill,  to 
be  prepared,  served,  filed,  and  taxed,  as  in  civil  ac- 
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tions;  provided,  however,  that  upon  judgment  of 
dismissal  on  motion  of  plaintiff,  defendants,  and 
each  of  them,  may  file  a  cost  bill  within  30  days 
after  notice  of  entry  of  such  judgment;  that  said 
costs  and  disbursements  shall  not  include  expenses 
incurred  in  preparing  for  trial  where  [52]  the  said 
action  is  dismissed  40  days  prior  to  the  time  set 
for  the  trial  of  the  said  action." 

A  motion  was  made  in  pursuance  of  that  section 
for  the  entry  of  a  judgment  of  dismissal  and  aban- 
donment. It  w^as  opi)osed  by  the  defendants  on  the 
ground  that  we  had  gone  into  possession  of  the 
property  and  had  remained  in  possession  of  the 
projjerty  for  one  year  and  eleven  months,  and  that 
it  would  be  inequitable  to  permit  the  abandonment, 
because  of  the  possession  which  we  had  taken. 

They  further  showed  in  that  regard,  or  under- 
took to  show,  that  it  would  be  inequitable  to  force 
them  into  a  court  of  claims  when  the  matter  could 
be  heard  before  this  Court,  as  to  the  compensation 
they  w^ere  entitled  to  for  the  Government's  use  and 
occupancy  of  that  property  for  that  period  of  time. 

The  matter  came  on  for  hearing  before  His 
Honor,  the  Honorable  Michael  J.  Roche,  and  it  was 
continued  from  time  to  time.  Finally,  on  May  6, 
1942,  the  Court  denied  our  motion  to  abandon  on 
the  ground  that  we  had  taken  possession,  and  that 
it  appeared  to  the  Court  inequitable  for  us  to  aban- 
don the  proceeding. 

After  that  time,  may  it  please  your  Honor,  a 
motion  was  made  before  your  Honor  for  leave  to 
go  upon  the  premises  to  test  the  gravel  to  deter- 
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mine  their  recoverable  gold  contents.  That  motion 
was  opposed  by  the  defendants.  The  hearing  was 
had  before  your  Honor,  and  your  Honor  made  the 
order. 

Since  that  time  representatives  of  the  Govern- 
ment, experts  employed  by  the  Government,  have 
gone  on  the  premises  and  have  made  t-ests  of  the 
gravel  there  to  determine,  and  have  determined, 
the  recoverable  gold  contents.  And  in  that  connec- 
tion a  survey  was  made,  and  the  proof  will  show 
that,  and  a  proper  survey  by  [53]  experts,  showing 
that  the  cubic  yardage  of  the  gravel  on  the  premises 
from  which  gold  may  be  recovered  is  not  1,400,000 
cubic  yards,  or  even  750,000  cubic  yards,  as  con- 
tended by  counsel  for  the  defendants,  but  527,- 
000  cubic  yards  of  gravel,  and  covering  an  exposed 
acreage  area  of  18.1  acres,  and  not  30  acres,  as  con- 
tended by  counsel. 

Now,  may  it  please  your  Honor,  the  Govern- 
ment will  produce  here  as  witnesses,  and  testi- 
mony will  be  given  to  show  that  the  fair  market 
value  at  the  time  of  the  taking  of  this  property, 
or  at  the  time  when  it  was  sought  to  be  taken,  on 
October  10,  1939,  taking  into  consideration  all  the 
uses  to  which  it  can  be  put,  and  conceding  that 
the  most  profitable  and  highest  use  to  which  the 
property  can  be  put  is  that  of  gold  mining,  and 
these  witnesses  being  familiar  with  the  tests  made 
by  the  Government  as  to  the  quantity  of  recoverable 
gold,  and  some  of  these  witnesses  having  taken  part 
in  making  these  tests,  will  testify  that  the  reason- 
able  market  value   of  that   property   at   the   time 
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of  taking,  taking  into  consideration  these  tests,  the 
yardage  which  I  have  referred  to,  did  not  exceed, 
several  of  the  witnesses,  the  sum  of  $15,000.  That 
is  for  the  entire  property,  with  all  the  gravel 
and  with  all  the  sand  and  all  the  alleged  gold  that 
may  be  recovered  from  there.  That  is  for  the  entire 
patent,  the  mining  claim. 

It  will  be  remembered  in  this  case  that  we  took 
an  easement  for  two  years,  with  the  right  to  re- 
cover gravel  and  sand,  take  gravel  and  sand  to 
the  extent  I  have  already  pointed  out, — that  is, 
75,000  cubic  yards  of  concrete  aggregates. 

Now,  these  witnesses  are  eminently  qualified  wit- 
nesses. One  of  the  witnesses,  Mr.  R.  D.  Smith,  a 
mining  engineer  for  many  years,  connected  with  the 
Natomas  Company,  as  I  stated,  it  [54]  vvill  be 
shown  that  his  qualifications  as  a  mining  engi- 
neer are  eminent;  his  experience  has  been  wide; 
he  is  familiar  with  mining  properties  and  mining 
operations  throughout  this  entire  district,  and  he 
is  familiar  with  this  particular  piece  of  property; 
he  has  studied  that  property,  made  examinations  of 
that  property;  he  has  gone  over  surveys;  he  is  fa- 
miliar with  the  quantity  of  yardage  there  of  gravel ; 
it  has  been  brought  to  his  attention  as  a  factor  in 
making  his  estimate,  the  tests  made  by  the  Gov- 
ernment; and  other  information  he  had,  and  stud- 
ies. And  it  will  be  his  testimony  that  the  fair  mar- 
ket value  of  that  entire  piece  of  property  at  the 
time  of  taking  will  not  exceed  $12,000. 

We  will  call  Mr.  A.  F.  Bishop,  another  gentle- 
man of  eminent  qualifications,  a  member  of  the  firm 
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of  Lord  &  Bishop,  knowing  dredgers  and  dredging 
operations,  having  been  engaged  in  the  dredging 
business  many  years,  and  familiar  with  this  entire 
raining  district,  familiar  with  this  property,  having 
studied  and  examined  the  property,  and  being  one 
of  the  experts  employed  by  the  Government  to  make 
the  tests  on  the  property;  taking  into  consideration 
all  the  matters  which  I  have  already  indicated  to 
your  Honor,  his  testimony  will  be  that  the  property, 
on  August  1,  1939,  the  fair  market  value  in  cash 
would  not  exceed  the  sum  of  $12,000. 

The  Government  will  also  call,  and  he  will  tes- 
tify here  in  this  proceeding,  Mr.  A.  F.  Giddings. 
He  is  vice-president  and,  in  fact,  he  is  a  third  owner, 
of  the  General  Dredging  Company,  which  is  oper- 
ating a  dredging  business  and  mining  business  here, 
and  has  been  operating  a  dredging  business  and 
mining  business  for  many  years.  In  fact,  it  will 
be  shown  his  company  is  the  owner  of  five  dredgers, 
what  are  called  *^ doodle-bug  dredgers,"  with  their 
equipment.  And  his  testimony,  being  familiar  with 
[55]  all  the  matters,  and  having  made  the  examina- 
tions and  studies  which  I  have  already  indicated, 
will  be  that  the  property,  the  fair  market  value 
at  the  time  of  taking,  was  not  in  excess  of  $12,000. 

We  will  call  other  witnesses,  notably  Mr.  G.  A. 
Bigelow,  an  eminent  mining  engineer  connected 
with  the  Yuba  Consolidated  Mining  Company, 
which  is  the  successor  of  Hammond  Mining  Com- 
])any.  This  gentleman  is  familiar  with  mining  op- 
erations; he  is  familiar  with  mining  properties;  he 
is  familiar  with  the  best  methods  of  mining';  ho  is 
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familiar  with  tiiis  particular  property,  has  made 
a  study  and  examination  of  it,  and  he  is  familiar 
with  the  gold  tests  that  have  been  made  there;  and 
likewise  his  testimony  will  be  that  the  fair  market 
value  of  that  property  at  that  time,  taking  into 
consideration  all  these  matters  I  have  indicated, 
did  not  exceed  the  sum  of  $12,000. 

We  will  call  other  witnesses  with  similar  famili- 
arity and  qualifications.  Their  testimony  will  be 
not  to  exceed  that  figure. 

We  w^ill  call  as  a  witness  in  this  case  a  gentleman 
who  has  had  wide  experience  in  prospecting  and 
in  mining;  who  owns  several  mining  claims  right 
in  that  vicinity,  one  above  and  one  below;  who  is 
peculiarly  familiar  with  this  property,  having  been 
once  upon  it,  being  interested  in  the  very  property 
here  under  consideration,  and  he  has  made  a  very 
careful  study  and  examination  of  that  property; 
he,  too,  is  familiar  with  the  tests  which  have  been 
made  showing  the  quantity  of  gold  in  this  gravel, 
and  he  will  testify  that  in  his  opinion  the  property, 
the  entire  property,  mining  claim,  at  the  time  of 
the  taking  by  the  Government  in  this  case,  did  not 
exceed  the  fair  market  value  of  $10,000.  [56] 

It  will  be  shown  and  it  will  be  contended  by  the 
Government  in  this  case,  may  it  please  your  Honor, 
that  there  never  was  factually  or  legally  a  taking  of 
property  here. 

I  call  the  Court's  attention  to  the  fact  that  this 
case  is  different  from  so  many  condemnation  suits 
which  have  been  tried  before  your  Honor  and  which 
have  been  filed  in  this   Court.    Most   of  the   con- 
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demnation  cases  filed,  at  the  time  of  filing  the  com- 
plaint, there  is  filed  with  it  a  declaration  of  taking, 
and  with  that  declaration  of  taking  there  is  a  de- 
posit with  the  registry  of  the  Court  of  the  estimated 
just  compensation  for  the  taking  of  the  property. 

Now,  upon  the  filing  of  the  declaration  of  tak- 
ing, the  title  vests  in  the  United  States.  The  prop- 
erty then  becomes  the  property  of  the  United  States, 
and  there  is  just  one  issue  to  be  determined, — that 
is,  the  just  compensation  for  the  taking  of  the 
property,  and  the  persons  who  are  entitled  to  re- 
ceive that  compensation. 

This  is  not  such  a  case.  No  title  ever  vested  in 
the  United  States  upon  the  filing  of  this  complaint. 
This  complaint  was  filed  under  the  provisions  of 
the  Rivers  and  Harbors  A|ct  I  called  your  Honor's 
attention  to,  and  the  provisions  of  Section  591, 
Title  33,  of  United  States  Codes,  and  the  character 
of  complaint  that  is  filed  therein  is  similar  to  the 
character  of  complaint  filed  in  a  condemnation  pro- 
ceeding brought  under  the  laws  of  the  State  of 
California. 

As  your  Honor  is  well  aw^are,  upon  the  filing  of 
the  complaint  in  condemnation  in  Califoinia,  no 
title  vests,  and  no  title  vests  until  the  judgment  has 
been  rendered  in  the  case  and  the  award  has  been 
finally  paid,  because  even  after  the  judgment  has 
been  rendered,  the  ])laintiff  has  30  days'  time  within 
which  to  abandon  [57]  the  ])roceeding.  And  that  is 
also  the  law  of  the  United  States. 

In  this  proceeding,  upon  an  affidavit  showing  the 
necessity  foi*  the  property,  and  also  that  there  are 
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funds  available  to  pay  any  award  which  may  be 
made  in  the  case,  also  the  necessity  of  taking  im- 
mediate possession,  and  estimating,  as  in  this  case, 
the  compensation  for  the  taking,  $5,000,  the  order 
is  made  x:>utting  the  plaintiffs  in  possession. 

Now,  in  a  proceeding  of  that  character,  similar 
to  a  i^roceeding  under  the  law  of  California,  no  title 
vests.  In  California  it  is  often  contended  that  if 
the  case  does  not  come  to  trial  for  more  than  a  year 
after  the  issuance  of  summons,  as  is  the  case  here, 
the  time  of  fixing  the  compensation,  the  market 
value  of  the  property,  is  not  at  the  time  of  the 
issuance  of  summons,  but  at  the  time  of  trial. 

Now,  w^ere  that  so  in  this  particular  case,  may  it 
please  your  Honor,  at  the  time  of  the  trial  of  this 
case  there  would  be  no  taking,  because  the  evidence 
will  show  in  this  case  that  we  took  no  gravel,  that 
we  took  no  sand,  that  we  took  no  gold.  We  didn't 
take  anything.  We  contend  that  in  this  case  the 
proper  measure  of  compensation  is  to  determine 
the  market  value  of  the  property  at  the  time  of 
the  taking,  and  in  accordance  with  the  testimony 
which  will  be  given  by  these  experts  who  are  fa- 
miliar with  the  value  of  the  property  at  the  time 
of  the  taking,  if  the  Court  is  satisfied  that  their  tes- 
timony is  correct,  that  the  value  of  the  entire  prop- 
erty is  $15,000,  and  we,  only  having  the  use  and  oc- 
cupancy of  the  premises  for  one  year  and  eleven 
months,  they  would  then  be  entitled  to  the  proper 
rental  value  on  that  valuation  of  the  market  value 
for  the  easement  for  two  years,  a  fair  rental  value 
based  upon  the  valuation  of  the  entire  property  at 
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$15,000,  would  be,  at  seven  per  cent  interest,  not  to 
[58]  exceed  seven  per  cent  interest  for  one  year  and 
eleven  months,  plus  interest  on  that  amount  of  in- 
terest, figured  upon  the  original  valuation  of  the 
property.   That  is  our  contention. 

It  is  our  contention,  and  the  authorities,  we  will 
contend,  agree  with  us,  that  there  is  in  this  case  no 
j)ossible  way  of  fixing  it  otherwise,  because  it  is 
unique — we  took  nothing.  We  kept  these  people 
out  of  possession  of  the  property;  we  were  in  use 
and  occupation  of  it.  They  are  entitled,  we  con- 
cede, to  receive  the  proper  rental  value  of  that  pro])- 
erty  for  that  time,  and  nothing  else.  They  have  the 
gravel,  they  have  the  gold,  and  it  is  not  a  case,  may 
it  please  your  Honor,  where  the  (Government 
stepped  in  and  there  was  an  enterprise  in  operation. 
There  was  no  mining  enterprise  in  operation.  Coun- 
sel contends  that  they  should  be  compensated  be- 
cause they  were  not  allowed  to  continue  their  min- 
ing operations.  Well,  there  was  none. 

The  testimonv  in  this  case  will  show  that  there 
were  no  mining  operations  at  the  time  the  Gov- 
ernment went  in  and  took  possession  of  that 
property. 

Now,  whether  or  not,  if  the  Government  had  not 
taken  possession  and  kept  them  out  of  possession, 
they  would  have  started  mining  operations,  we  con- 
tend, is  too  conjectural,  and  too  remote  to  be  taken 
into  consideration  in  fixing  the  just  compensation 
in  this  matter,  and,  may  it  please  your  Honor,  we 
are  uphekl  in  that  contention  bv  a  loni2'  line  of  Su- 
l)reme  Court  dcnnsions.    1  think  the  latest  expres- 
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sion  on  that  of  our  Supreme  Court  is  the  Powel- 
son  case,  the  Tennessee  Valley  Authority  matter, 
that  compensation  is  not  to  be  paid  for  just  a  pro- 
posed project;  compensation  is  not  to  be  paid  for 
frustration  of  any  proposed  project. 

I  emphasize,  there  is  no  mining  enterprise  in  op- 
eration here.  [59]  There  is  now  on  that  property 
no  mine  set  up. 

I  think  I  can  explain  it  and  set  it  forth  in  clearer 
words  by  reading  just  a  few  sentences  from  that 
decision  itself.  That  decision  to  which  I  have  re- 
ferred is  United  States  versus  Powelson,  which  was 
decided  May  17,  1943,  and  I  have  it  here  as  reported 
in  63  Supreme  Court  Reporter,  at  page  1047.  It 
will  be  contended  that  this  language,  this  ruling, 
is  wholly  applicable  to  this  particular  situation 
(reading) : 

^^  There  are  numerous  business  losses  which  re- 
sult from  condemnation  of  properties  but  which 
are  not  compensable  under  the  5th  Amendment. 
The  point  is  well  illustrated  by  two  other  lines  of 
cases  in  this  field.  It  is  a  well  settled  rule  that  while 
it  is  the  owner's  loss,  not  the  taker's  gain,  which 
is  the  measure  of  compensation  for  the  property 
taken, ' ' 

citing  United  States  versus  Miller,  a  case  which 
was  tried  before  your  Honor,  and  other  cases  (con- 
tinuing reading) 

'^not  all  losses  suffered  bv  the  owner  are  com- 


pensable under  the  5th  Amendment.    In  absence  of 
a  statutory  mandate," 
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again  citing  United  States  versus  Miller  (continu- 
ing reading) 

^'the  sovereign  must  pay  only   for  what  it 


takes,  not  for  opportunities  which  the  owner  may 
lose.  On  the  one  hand  are  such  cases  as  Monanga- 
hela  Navigation  Company  versus  United  States, 
where  it  was  held  that  the  United  States  had  ap- 
propriated a  growing  enterprise  to  its  own  ends 
and  must  make  compensation  accordingly.  But  it  is 
well  settled  in  this  court  that,  ^Frustration  and  ap- 
l^ropriation  are  essentially  different  things.'  " 


citing  many  cases  (continuing  reading) 


'^Thus  in  Mitchell  versus  the  United  States 

the  owner  was  denied  compensation  for  the  destruc- 
tion of  his  business  which  resulted  from  the  taking 
of  his  land  for  a  public  project,  even  though  the 
business  could  not  be  reestablished  elsew^here," 

and  so  forth. 

I  have  pointed  out  that  this  is  a  case  in  which, 
under  their  contention,  there  was  a  disappointment 
in  a  project  that  they  may  have  had  in  mind,  that 
they  may  have  intended ;  there  was  a  frustration  of 
some  project  that  they  may  have  had  in  mind,  just 
like  in  this  Powelson  case,  where  there  were  mil- 
lions of  dollars  involved,  and  where  the  Supreme 
Court  of  the  United  States  overruled  the  Circuit 
Court  of  Ap])eals,  and  a  judgment  amounting  to 
around  a   million  dollars  which  had  alreadv  been 

ft- 

reduced  by  the  Circuit  Court  of  Appeals  was  fur- 
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tlier  reduced  down  io  aroimd  a  hundred  thousand 
dollars,  as  I  remember. 

There  could  not  be  any  other  measure,  may  it 
please  your  Honor.  If  the  valuation  were  to  be 
based  upon  the  amount  of  recoverable  gold,  all 
sorts  of  speculative  elements  would  enter  into  it, 
as  the  Court  has  said  in  other  cases,  especially  in 
timber  cases.  A  suit  is  brought  to  condemn,  we  will 
say,  a  lumbering  district.  It  has  been  held  time 
and  time  again — the  leading  case,  I  think,  is  Mor- 
ton versus  United  States — you  cannot  set  up  a 
business  there  and  contend  that  if  vou  cut  down 
the  trees,  and  that  you  manufacture  lumber,  and 
all  that,  and  value  them  separately,  that  that  is  an 
item  to  be  taken  into  consideration  separately  from 
the  value  of  the  land.  These  all  enter  into  the  ele- 
ments of  value  of  the  land  itself,  tlie  highest  mar- 
ket value.   [61] 

In  reference  to  minerals,  I  have  a  brief  state- 
ment here  w^hich  is  supported  by  authorities  in 
California,  supported  by  Supreme  Court  decisions, 
and  supported  by  a  very  well  known  Pennsylvania 
case  involving  an  entry  which  is  similar  to  this 
(reading) : 

^' Where  the  land  taken  contains  minerals  the 
measure  of  compensation  is  the  market  value  of 
the  land  with  the  minerals  in  it,  and  the  value  of 
the  minerals  cannot  be  showTi  separately." 

I  am  reading  now  from  29  Corpus  Juris 
Secundum,  page  1043,  and  I  cite  your  Honor  to 
the  several  cases  cited  there,  and  additional  cases 
cited  under  Section  246,  page  749,  20  Corpus  Juris! 
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To  proceed  and  fix  value  upon  that  theory,  may 
it  please  your  Honor,  would  mean  this:  Counsel 
contending  that  he  lost  the  opportimity  to  mine 
this  propery,  to  set  up  a  project  and  go  ahead,  and 
therefore  he  could  have  taken  out  millions  of 
dollars,  and  that  he  is  entitled  to  interest  on  that, 
would  be  a  case  of  not  only  after  receiving  an 
award  of  that  character,  but  that  he  could  go  ahead 
the  next  day  and  sell  the  very  property  itself,  be- 
cause nothing  had  been  taken.  It  w^ould  be  a  case 
in  which  afterwards,  after  the  war,  for  example, 
that  the  price  for  gold  may  be  higher  and  the  cost 
of  equipment  may  be  less. 

The  witnesses  to  whom  I  referred,  may  it  please 
your  Horlor,  in  fixing  the  market  value  of  the 
property,  will  testify  with  reference  to  the  mining 
of  that  property  up  there,  the  best  methods  of  min- 
ing, the  most  feasible  methods  of  mining,  and  in 
that  c(mnection  they  will  testify  that  this  is  a 
difficult  piece  of  property  to  mine.  It  is  suggested 
the  best  method  would  be  the  doodle-bug  with  its 
equipment,  but  in  that  connection  they  say  that  the 
property  is  not  easily  accessible,  and  that  there  [62] 
is  bedrock  there  which  is  hard  to  work  in,  and  that 
the  main  portion  of  recoverable  gold  is  in  the  few 
feet  of  gravel  just  above  the  bedrock,  and  they  have 
taken  into  consideration  this  factor :  that  to  oper- 
ate that  singly  is  speculative;  it  might  not  prove 
very  profitable.  That  if  they  were  united  with 
other  mining  claims  aroTmd  there  it  would  be  in 
a  better  situation,  but  to  go  in  there  and  mine  this 
alone   is   an   altogether   different   situation.      They 
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will  testify  that  it  is  dangerous  and  unsafe  to  take 
equipment  in  there  at  certain  seasons  of  the  year; 
that  the  time  to  go  in  there  and  mine  on  that  prop- 
erty and  take  a  dredging  outfit  in  there  would  be 
from  the  month  of  May  through  the  month  of  No- 
vember.   During  the  other  months  of  the  year,  the 
winter  time,  the  water  is  high,  and  there  are  storms, 
and  taking  machinery  in  there  might  result,  as  has 
taken  place  now  and  then  in  dredging  operations, 
that  the  entire  equipment  is  lost.     But  in  going  in 
there  and  dredging  gravel  of  this  small  quantity, 
it  would  not  be  practicable,  it  would  not  be  e<30- 
nomical  to  go  in  there  for  a  few  months  of  the  year 
and  leave  your  equipment  there  and  come  back  the 
next  year,  but  you  should  come  in  with  equipment 
large  enough,  with  a  doodle-bug  large  enough;  you 
have  to  go  in  there  with  a  doodle-bug,  and  with  the 
equipment,  we  will  say,  of  two  yards'  capacity,  and 
be  able  to  go  ahead  and  dredge  at  least  100,000 
yards  a  month,  and  during  that  period,  we  will  say 
from  May  to  November,  this  entire  yardage  would 
be  dredged.    But  to  go  in  there  with  one  of  smaller 
capacity,  you  couldn't  complete  the  work  season- 
ably.    An   outfit   of   that   size   would   cost    in    the 
neighborhood  of  from  ninety  to  one  hundred  thou- 
sand dollars. 

It  will  be  contended  in  this  case,  may  it  please 
your  Honor,  that  obviously,  if  you  take  an  ease- 
ment to  a  piece  of  property,  [63]  to  one  piece  of 
property,  a  property  that  is  not  a  part  of  a  larger 
parcel  to  which  severance  damages  could  come,  an 
I  easement   of  two   years'   time,   certainly   wouldn't 
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have  a  greater  value  than  the  fee  of  the  property. 
Necessarily  so.  In  this  case,  to  give  to  the  de- 
fendants in  this  case  a  valuation  higher  for  this 
easement  of  two  years,  this  occupancy  of  two  years, 
we  not  having  taken  anything,  would  be  a  case  in 
which  the  tail  wags  the  dog,  and,  as  I  pointed  out 
before,  having  been  allowed  that  valuation  and 
compensation  of  that  character,  they,  still  having 
the  gold,  the  sand,  the  gravel,  and  the  property, 
could  turn  around  and  resell  it  for  the  full  market 
value. 

I  think  this  valuation  on  the  measure  of  dam- 
ages we  contend  for  is  the  correct  one,  and  it  is  the 
only  one  under  the  circumstances  of  this  case  that 
may  be  adopted. 

In  this  case  I  have  called  your  Honor's  attention 
to  enough  facts  and  testimony  that  will  be  intro- 
duced in  this  case  to  indicate  that  it  is  unique  in 
character.  We  haven't  taken  anything  from  the 
property.  The  jDroblem  is  the  valuation  of  the  iise 
and  occupancy  of  that  projjerty  for  a  period  of  one 
year  and  eleven  months,  and  we  contend  that  that 
is  what  they  are  entitled  to,  and  nothing  more. 

May  it  please  your  Honor,  I  submit  that  the 
claims  made  by  counsel  in  this  case,  and  the  valua- 
tions that  he  is  contending  for,  are,  relatively 
speaking,  as  fantastic  and  as  exaggerated  and 
speculative  as  those  made  by  one  of  the  defendants 
in  this  case,  Mr.  W.  H.  Morrison,  when  he  filed  an 
affidavit  resisting  our  motion  to  go  in  and  make 
tests  on  tliat  property,  in  wiiich  affidavit  he  stated 
that  (readhig)  : 
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''In  addition  to  said  free  gold,  11/2  percent  of  the 
total  deposit  of  gravel  and  sand  on  said  real  [64] 
property  is  what  is  commonly  called  black  sand; 
that  said  black  sand  contains  platinum,  irridium, 
and  other  valuable  mineral  elements  of  the  plati- 
num group;  that  approximately  45,000,000  pounds 
of  said  black  sand  is  in  said  deposit,  and  said  black 
sand  is  of  the  reasonable  value  of  $1.00  per  pound 
or  more." 

In  other  words,  in  an  affidavit  filed  in  this  pro- 
ceeding one  of  the  defendants  in  this  case  is  making 
the  statement  that  there  is  $45,000,000  worth  of 
black  sand  in  that  property  which  your  Honor 
viewed  yesterday. 

Mr.  Cornish:  May  it  please  your  Honor,  Mr. 
McMillan,  in  his  opening  statement,  has  proceeded 
upon  the  theory  that  the  most  that  the  Government 
can  be  required  to  pay  is  the  value  of  this  property 
as  it  was — 

Mr.  McMillan:  May  it  please  your  Honor, 
counsel  has  made  his  opening  statement  and  we 
have  made  our  opening  statement. 

The  Court:  Yes.  I  think  you  should  defer  that 
to  your  argument. 

Mr.  Cornish:  There  are  just  one  or  two  points 
I  would  like  to  call  your  Honor's  attention  to 
before  we  put  on  testimony.  I  believe  it  will  be 
helpful  to  your  Honor  in  listening  to  the  witnesses. 
But  if  Mr.  McMillan  prefers  I  don't  do  so— 

Mr.  McMillan:  I  respectively  submit,  may  it 
please  your  Honor,  that  the  orderly  process  will 
be  that  as  testimony  is  offered  the  parties  make 
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their  objections  and  motions  to  strike,  and  if  there 
are  any  arguments  to  be  made,  they  may  be  appro- 
priately made  at  that  time. 

The  Court:     Yes. 

Mr.  Cornish:  Does  your  Honor  intend  to  take 
a  recess  this  morning?  [65] 

The  Court:  Yes.  We  will  recess  for  ten 
minutes. 

(Recess.) 

The  Court:     You  may  proceed,  gentlemen. 

Mr.  Cornish:  May  it  please  your  Honor, 
attached  to  the  complaint  as  Exhibit  A  is  a  copy 
of  a  map  which  shows  the  meets  and  bounds 
description  of  a  survey  of  this  property  made  by 
the  War  Department  Engineers.  I  have  just 
spoken  to  Mr.  M<^Millan,  and  I  would  like  to  obtain 
from  him,  if  he  has  it  available,  for  the  purposes 
of  the  record,  the  meets  and  bounds  description  of 
the  gravel  bar  on  the  inside  of  the  bend,  as  sur- 
veyed by  the  War  Department  Engineers,  which 
was  placed  on  a  map  similar  to  this. 

Your  Honor  will  note  on  the  exhibit  the  points 
are  shown  as  survey  points.  On  that  portion  of 
the  river,  on  the  land  lying  immediately  to  the  east, 
the  Southern  Pacific  Land  Company,  your  Honor 
will  note  a  series  of  lines  and  dots  indicating  sur- 
vey points,  and  the  survey  at  that  time  continued 
on  down  the  river,  and  there  is  a  survey  in  the 
possession  of  the  engineers  showing  the  meets  and 
bounds  of  that  gravel  bar,  and  if  those  figures  are 
available  1  would  like  to  introduce  them  in  evi- 
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dence,  or  if  not  available  at  this  time,  maybe  after 
lunch 

Mr.  McMillan:  May  it  please  your  Honor,  I 
have  neither  the  figures  nor  the  map  referred  to 
here.  I  will  cast  about  and  check  it  up  at  lunch 
time,  and  see  if  I  can  get  them. 

The   Court:     You  may  do  that. 

Mr.   Cornish:     Very  well. 

I  will  call  Mr.  Morrison. 


WILLIAM  HARLAN  MORRISON, 
Called  for  the  Defendants;  sworn.  [66] 

Direct  Examination 

Mr.  Cornish:  Q.  Mr.  Morrison,  you  are  the 
W.  H.  Morrison  named  as  one  of  the  defendants 
in  this  case?  A.     Correct. 

Q.     And  where  do  you  live,  Mr.  Morrison? 

A.  At  the  present  time,  in  Walnut  Creek,  on 
the  Pacheco  Highway. 

Q.     And  you  are  engaged  in  business,  are  you? 

A.     I  am. 

Q.     And  what  is  your  business? 

A.     Jewelry  business. 

Q.  And  how  long  have  you  been  engaged  in  the 
jewelry  business. 

A.     At  various  times,  40  years. 

Q.  Have  you,  during  that  time,  been  engaged 
in  any  other  business? 

A.     I  have;  mining. 
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Q.  Alining.  And  in  what  districts  or  localities 
have  you  been  engaged  in  mining? 

A.  Alaska;  various  sections  in  Alaska.  In  San 
Luis  Obispo  County,  California;  and  in  Calaveras 
County,  Amador  County,  now  in  El  Dorado 
County. 

Q.  In  your  operations  in  Alaska  you  were  con- 
cerned with  the  mining  of  what  commodities? 

A.     Gold. 

Q.     And  in  Calaveras  and  Amador  Counties? 

A.     Also  gold. 

Q.     And  in  El  Dorado  County? 

A.  El  Dorado  County,  gold  and  associated  ele- 
ments, whatever  happens  to  be  there. 

Q.     And  in  San  Luis  Obispo  County? 

A.     Manganese,  chrome,  and  molybdenite. 

Q.  During  what  years  were  you  engaged  in  the 
mining  of  gold  in  Alaska,  Mr.  Morrison?  i 

A.  1901  to  1904 — no,  three  years;  I  left  there 
in  1903. 

Q.  And  during  what  years  were  you  engaged 
in  the  mining  of  gold  in  Calaveras  and  Amador 
Counties?  A.     1907  to  about  1909. 

Q.  During  what  years  were  you  engaged  in  the 
mining  of  chromium  in  San  Luis  Obispo  County? 

A.     From  1914  to  the  close  of  the  war,  1918.  [67] 

Q.  In  your  mining  operations  in  El  Dorado 
County,  during  what  period  were  you  engaged  in 
those  ? 

A.     I    first    became    interested    in    El    Dorado 
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County  in  1932.     No  serious  work  was  done  until 
1934. 

Q.  And  that  has  continued — your  connections, 
although  not  active  at  all  times,  in  mining,  have 
continued  to  date?  A.     To  date. 

Q.  In  your  jewelry  business,  Mr.  Morrison,  are 
you  concerned  with  the  retail  sales  of  jewelry  only, 
or  with  other  lines'? 

A.     Manufacturing  as  well. 

Q.  And  has  your  time  in  the  jewelry  business 
been  devoted  primarily  to  retailing,  or  manufac- 
turing? A.     I  would  say  about  half  and  half. 

Q.  And  in  the  course  of  your  business  of  a 
manufacturing  jeweler,  what  has  been  the  extent 
of  the  work  you  have  done  and  the  knowledge  you 
have  acquired  of  gold  and  other  precious  elements 
used  in  the  jewelry  line? 

A.  Refining,  assaying,  determining  the  qualities 
and  quantities  of  different  elements. 

Q.  In  this  project  on  the  Middle  Fork  of  the 
American  River,  Mr.  Morrison,  have  you  had  any 
associates  in  business  with  vou? 

A.     Yes,  I  have. 

Q.     And  who  are  those  associates? 

A.  R.  J.  Miedel,  R.  B.  Somerby,  a  man  by  the 
name  of  Fisher,  who  is  now  deceased,  and,  of 
course,  the  original  o\\Tiers. 

Q.     Mr.   and  Mrs.   O'Connor? 

A.     The   O'Connors. 

Q.  And  in  the  course  of  your  operations  in  El 
Dorado  County  in  association  with  Mr.  Miedel  and 
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Mr.    Somerby,    what    duties    have    you    each    per- 
formed *? 

A.  Mine  has  been  the  management;  I  have  had 
charge  of  the  property. 

Mr.  McMillan:  May  it  please  your  Honor,  I 
didn't  hear  that  [68]  answer.    May  it  be  read? 

The  Court:  Yes;  the  reporter  will  read  the 
answer. 

(Answer  read  by  the  reporter.) 

Mr.  Cornish:  Q.  Now,  at  the  time  you  and 
your  associates  first  became  interested  in  this 
property  in  1934,  were  you  at  that  time  operating 
it?  A.     We  were  in  1934. 

Q.  Were  you  actively  managing  it  at  that  time, 
or  was  someone  else  managing  it? 

A.  We  started  the  plant  under  my  supervision, 
but  under  the  management  of  Tex  Crone  and  Frank 
Crone. 

Q.  During  the  time  that  the  property  was  under 
your  su|)ervision  and  under  the  management  of  the 
two  Crones  was  any  mining  machinery  installed? 

A.  Yes,  there  was  a  complete  plant  put  in  there, 
a  stationary  })lant,  at  the  upper  end  of  the  claim. 

Q.     That  was  at  the  north  end? 

A.     North  end. 

Q.     And  was  any  mining  done? 

A.  Considerable^  mining  was  done,  yes;  a  cut 
perhaps  300  feet  long.  However,  I  didn't  measure 
it  exactly. 

Q.     You  say  a  cut  was  about  300  feet  long? 

A.     About  300  feet  long. 
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Q.  You  made  no  accurate  measurement  of  it, 
however'?  A.     No,  not  at  all. 

Q.     How  deep  was  that  cut,  and  how  wide? 

A.  Approximately  10  feet  deep,  and  the  width 
varied,  because  the  plant  was  stationary  and  the 
line  fanned  out 

Q.     How  wide  w^ould  you  say  it  was? 

A.  The  width  varied.  Perhaps  40  feet  wide  at 
the  south  end. 

Q.  Forty  feet  wide  at  the  south  end,  tapering, 
I  take  it,  to  a  point  at  the  north? 

A.  Tapering  to  the  width  of  the  bucket  at  the 
north,  which  was  4^  feet. 

Q.  And  was  the  actual  recovery  of  that  gold 
under  your  personal  [69]  supervision,  or  under  the 
supervision  of  Mr.  Crone? 

A.     It  w^as  under  my  personal  supervision. 

Q.  And  did  you  have  access  to  the  sluice  box — 
were  you  the  only  one  who  had  access  to  the  sluice 
box,  or  did  others  have?  A.     Others  had. 

Q.  And  was  any  gold  shipped  to  the  United 
States  Mint? 

A.  Yes;  there  was  three  cleanups,  three  differ- 
ent shipments. 

Q.  And  w^as  the  shipment  to  the  United  States 
Mint  and  the  recovery  under  your  personal  super- 
vision, or  was  that  handled  by  one  of  your 
associates  ? 

A.  Well,  I  could  explain  it.  I  sent  it  down 
there  to  the  plant,  and  it  was  taken  over  to  the 
Mint  by  Mr.  Somerby. 
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Q.  Now,  at  the  time  that  the  Government  be- 
came interested  in  this  property  for  the  purpose  of 
obtaining  gravel,  was  that  plant  still  in  operation? 

A.  No;  we  had  shut  it  down  to  make  some 
changes. 

Q.  And  what  had  become  of  that  plant  at,  let 
us  say,  in  1939? 

A.  1939?  Floods  took  it  out  and  distributed  it 
all  over  the  river. 

Q.  It  wasn't  then  in  working  order  at  the  time 
when  the  Government  became  interested  in  this 
from  the  gravel  standpoint? 

A.     That  is  correct. 

Q.  Now,  when  this  cut  you  have  described  was 
opened,  did  you,  yourself,  make  any  examination 
of  the  gravel  in  the  vicinity  of  that  cut  for  the 
purpose  of  determining  its  gold  content? 

A.  Many  pan  tests  were  made.  We  weren't 
getting  from  the  plant  what  the  tests  indicated  we 
should  get.  In  other  words,  it  was  very  bad  man- 
agement. And  to  prove  it,  I  put  a  test  pit  in  the 
center  of  that  cut  down  to  bedrock. 

Q.  How  deep  did  that  pit  go  from  the  bottom 
of  the  cut  to  bedrock?  [70] 

A.  I  haven't  the  log  here.  I  will  have  to  do 
some  figuring.    (Referring  to  memorandum  book.) 

Q.  Let  me  withdraw  that  question.  Did  you 
pre])are  a  log  on  that  hole  as  you  went  in? 

A.     r  did. 

Q.     What  were  the  dimensions  of  that  hole? 
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A.  The  working  dimensions  were  four  by  four 
feet. 

Q.  Is  this  document  which  I  hand  you,  Mr.  Mor- 
rison, the  log  to  which  you  referred  (exhibiting 
document  to  the  witness)  ?  A.     This  is. 

Q.  Now.  can  you  step  to  the  blackboard,  Mr. 
Morrison,  and  place  an  ^'X"  on  that  board  that 
would  approximate  the  position  where  that  test 
pit  was  sunk? 

A.  (Witness  marks  on  blackboard.)  About  in 
that  position,  possibly  a  little  closer  to  this  channel, 
but  it  has  changed — the  flood  w^aters  racing  through 
there  has  changed  it.  I  would  say  that  is  about 
right. 

Q.  Now,  we  will  mark  that  cross  ^^M-1,"  desig- 
nating the  position  of  the  test  pit  (marking  on 
blackboard).  Now,  will  you  describe  just  what  you 
did  in  the  Avav  of  making  tests  of  the  gravel  re- 
moved  from  this  pit,  as  you  sunk  the  pit  from 
the  bottom  of  the  cut  to  the  bedrock? 

A.  Well,  in  the  beginning  we  selected  2^^ — I 
will  take  that  back — 4%  cubic  foot  samples.  The 
size  of  the  bucket  was  measured,  and  our  samples 
ran  41/4  cubic  feet,  and  the  computations  were 
based  upon  that  figure. 

Q.  And  what,  if  anything,  did  you  do  with  the 
gold  that  was  recovered  from  that  test? 

A.     Preserved  it  in  bottles. 

Q.     Do  you  know  where  those  bottles  are  now? 

A.     I  wish  I  did.     They  w^ere  presented  in  evi- 
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dence  in  court  in  Auburn  and  lost  by  the  Property 

Custodian  there. 

Q.  You  haven't  seen  them  since  they  were 
offered  in  evidence  in  [71]  Auburn? 

A.  I  haven't  seen  them  since  they  were  offered 
in  evidence  in  Auburn. 

Q.  Now,  this  ijroceeding  in  Auburn  at  which 
they  were  offered  in  evidence  was  the  trial  of  the 
case  of  American  River  Gold  Mining  Company 
against  O'Connor  and  others? 

A.     That  is  correct. 

Q.  And  that  was  in  the  Superior  Court  of 
Placer  County? 

A.     Superior  Court  of  Placer  County. 

Q.  Now,  can  you,  Mr.  Morrison,  from  that  log, 
and  from  any  other  records  which  you  made  at 
the  time,  testify  as  to  what  gold  content  you  found 
in  the  gravel  that  was  removed  from  that  pit  ? 

A.     Yes. 

Mr.  McMillan:  Well,  may  it  please  your  Honor, 
I  object  to  that  ui)on  the  ground  that  the  proper 
foundation  has  not  been  laid.  The  manner  of 
making  this  test,  and  the  integrity  thereof,  and  its 
competency,  have  not  been  shown — his  competency 
has  not  been  completely  established — or  may  I  state 
this:  Should  I  reserve  that  objection  for  a  motion 
to  strike  at  the  conclusion  of  his  testimony  and  my 
cross  examination  of  the  witness? 

Mr.  Cornish :  I  will  withdraw  the  question,  your 
Honor. 
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Q.  Mr.  Morrison,  what  experience  have  you  had 
in  testing  gravels? 

A.  Well,  I  should  say  a  great  deal.  It  is  a 
little  difficult  to  describe  to  those  unfamiliar  with 
the  process,  but  I  used  a  cleanup  table  of  my  own 
design,  which  recovers,  I  think,  all,  or  nearly  all, 
of  the  values;  sufficiently  accurately  to  bet  you 
money  on  the  mining  operation. 

Q.  Under  this  process  was  there  anything  in 
this  process  that  you  used  that  would  add  gold  that 
w^asn't  there  before? 

A.  Not  unless  one  wants  to  fool  himself.  I 
don't  believe  I  ever  did  that. 

Mr.  McMillan:     May  I  have  that  answer?  [72] 

The  Court:     Yes. 

The  Witness:  I  say,  not  unless  one  wants  to 
fool  himself.  You  don't  add  gold  to  the  test  if 
you  are  testing  with  the  idea  of  investing  your 
ow^n  money.     That  is  what  I  meant  to  answer. 

Mr.  Cornish:  Q.  What  was  the  purpose  of 
making  this  test,  Mr.  Morrison? 

A.  With  a  view  of  putting  a  dredger  in  there 
of  the  proper  capacity,  and  working  the  property 
as  it  should  be  done. 

Q.     For  whose  information  w^as  this  test  made? 

A.     Myself  and  my  partners'. 

Q.     When  did  you  make  this  test? 

A.  The  test  was  completed  September  10th.  We 
had  a  great  deal  of  trouble  with  water 

Q.     September  10th  of  what  year? 

A.     September  10,  1934. 
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Q.  And  at  that  time,  at  the  time  you  made  this 
test,  had  the  Government  made  any  overtures  to 
you  to  obtain  gravel  from  this  property? 

A.     None  whatever  at  that  time. 

Q.  And  did  you  have  any  litigation  in  mind  at 
the  time  this  test  was  made? 

A.  None  whatever.  Merely  a  question  of  in- 
vesting our  money. 

Q.  Now  then,  will  you  describe  to  the  Court  the 
process  that  you  used  for  taking  out  this  gravel, 
measuring  it,  and  recovering  the  gold  from  the 
measured  samples? 

A.  Well,  we  first  provided  the  timbers  and  the 
lagging — we  had  to  lag  it  very  tight,  because  the 
ground  is  loose;  it  is  in  a  constant  state  of  flex, 
wdth  gravel  below  the  water  line.  And  we  lagged 
it  as  tightly  as  we  could,  driving  the  lagging 
ahead 

The  Court:     Speak  a  little  louder,  please. 

A.  (continuing)  We  lagged  it  as  tightly  as  pos- 
sible in  there  to  help  control  the  water,  put  two 
by  six  and  two  by  eight  laggings,  whatever  was  on 
the  job  at  the  time — we  had  a  great  deal  of  [73] 
lum})er  and  used  whatever  was  convenient — and 
drove  the  lagging  ahead  in  order  to  keep  the  water 
out  as  nnich  as  possible;  took  all  the  material  out, 
and  at  different  levels  took  measured  samples, 
which  was  })ut  over  this  cleanup  table  I  referred 
to,  the  gold  was  recovered  bv  mercurv — that  is,  the 
small  fxn-tions  from  the  black  sand  which  was  im- 
j)ossil>le  to  pan  out  closely  enough— we  took  it  out 
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by  mercury,  cleaned  it,  measured  the  samples,  and 

made  our  records. 

Mr.  Cornish:  Q.  Now,  will  you  describe,  Mr. 
Morrison,  the  position  in  this  test  pit  from  which 
you  took  each  sample,  and  what  your  sample  estab- 
lished was  the  gold  content  per  yard  of  that  gravel  *? 

A.     The  first  sample  was  taken  at  the  top 

Mr.  McMillan:     May  it  please  your  Honor, 

A.     (continuing)     from  4%  cubic  feet 

Mr.  Cornish:     Just  a  moment. 

Mr.  McMillan:  That  is  all  right.  I  will  reserve 
my  objection  for  a  motion  to  strike. 

Mr.  Cornish:     Q.     Go  ahead,  Mr.  Morrison. 

A.  The  first  sample  was  taken  at  the  top;  from 
4^^  cubic  feet  of  material,  we  recovered  62/100  of 
a  pennyweight  of  gold.  We  made  our  estimates  on 
the  basis  of  $31.00  an  ounce,  or  $1.55  per  penny- 
weight. 

Q.     And  that  showed  vrhat  gold  content? 

A.  40/100  of  a  pennyweight,  and  a  value  of  62 
cents. 

Q.     62  cents  per  cubic  yard? 

A.     Cubic  yard. 

Q.  Going  from  the  top  of  that  hole,  Mr.  Mor- 
rison, dowm  to  the  second  test  you  made,  what  did 
that  indicate? 

A.  My  log  was  prepared  on  this  basis:  The  dis- 
tances from  the  bedrock.  No.  2  sample,  five  feet 
off  the  bedrock  produced  80/100  of  a  pennyweight. 

Q.     That  would  be  how  much  per  cubic  yard? 

A.     Value,  $1.24  per  cubic  yard. 
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Q.     And  the  third  sample,  Mr.  Morrison? 

A.  No.  3  sample,  four  feet  off  the  bedrock, 
93/100  of  a  pennyweight,  value  $1.44  per  cubic 
yard. 

Q.     And  the  fourth  sample,  Mr.  Morrison? 

A.  No.  4  sample,  one  foot  off  the  bedrock,  2.40 
pennyweights  of  gold,  value  $3.72  per  pennyweight 
— per  ton — not  ton — cubic  yard. 

Q.     Cubic  yard? 

A.     Cubic  yard.     I  will  take  that  back. 

Q.     Your  fifth  sample,  Mr.  Morrison? 

A.  The  fifth  sample  was  cleaned  up  from  the 
bedrock,  a  measured  sample  off  the  bedrock  pro- 
duced 3.37  pennyweights  of  gold,  a  value  of  $5.22 
per  cubic  yard. 

Q.  And  what  did  you  say  again,  Mr.  Morrison, 
was  the  value  per  cubic  yard  of  the  third  sample? 

A.     Third  sample,  93/100. 

Q.     And  that  was  how  much  per  cubic  yard? 

A.     Per  cubic  yard,  $1.44. 

Q.  On  the  log  here,  Mr.  Morrison,  is  the  figure, 
*'One  pennyweight;  value  $1.55." 

A.  I  realize  that.  I  took  that  from  memory, 
because  my  notes  weren't  the  same  as  the  log.  You 
can  throw  that  one  out  if  you  like. 

Mr.  Cornish:  We  offer  this  log  in  evidence,  if 
the  Court  please,  and  ask  that  it  be  marked  de- 
fendants' exhibit. 

Tlie  Court:     Admitted. 

(The  log  referred  to  was  received  in  evidence 
and  marked  Defendants'  Exhibit  A.) 
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Mr.  Cornish:  Q.  Now,  Mr.  Morrison,  tiirnin^^ 
your  attention  to  a  shaft  to  the  east  of  the  cabin 
that  is  on  the  property,  did  you  make  any  examina- 
tion of  the  gold  content  of  the  gravel  in  and  about 
that  shaft?  A.     I  did.  [75] 

Q.  And  at  what  time  was  that  examination 
made,  Mr.  Morrison? 

A.  That  shaft  was  completely  caved,  and  I  re- 
opened it  in  the  summer  of  1937. 

Q.  And  what  work  did  you  do  after  reopening 
that  shaft? 

A.  We  timbered  it  up  about  six  by  six  inside 
measurement,  six  feet  by  six  feet.  We  made  no 
attempt  to  test  that  gravel  until  we  reached  the 
bedrock  ? 

Sample  No.  1,  

Q.  Now,  before  you  testify  to  the  samples,  Mr. 
Morrison,  after  you  got  the  pit  opened,  did  you  do 
any  other  work  on  the  bedrock  or  underground? 

A.  Yes ;  we  cut  a  sump  2%  feet  into  the  bedrock 
to  let  water  accumulate  while  we  worked. 

Q.     Did  you  have  any  other  operations 

A.     Started  a  cross-cut  or  drift  to  the  east. 

Q.     How  far  did  you  run  that  drift? 

A.     56  feet. 

Q.     That  56  feet  would  be  under  the  bank? 

A.     Under  the  bank. 

Q.  Did  you  drift  in  any  other  direction,  other 
than  the  east? 

A.     In  1939  I  ran  a  10-foot— or  about  12-foot, 
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I  should  say,  drift  to  the  north  from  the  bottom 

of  the  same  shaft. 

Q.  Now,  you  made  some  tests  of  the  gold  con- 
tents of  the  gravel  that  you  found  in  the  bottom 
of  this  pit  and  in  the  two  drifts?  A.     We  did. 

Q.  And  at  the  time  that  those  tests  were  made 
had  any  overtures  been  made  by  the  United  States 
for  the  acquisition  of  that  gravel? 

A.  1939—1937—1  think  we  were  talking  in  the 
office  about  erecting  the  plant  and  doing  such  things 
as  that  at  various  times,  but  no  overtures  had  really 
been  made. 

Q.  Well,  at  the  time  that  you  made  any  tests 
of  the  gold  content  of  that  gravel  had  a  condemna- 
tion proceeding  been  started?  In  [76]  other  words, 
did  you  make  your  test,  Mr.  Morrison,  before  or 
after  October,  1939? 

A.  Yes.  This  test  was  made  in  the  summer; 
perhaps  August. 

Q.     August  of  1939*?  A.     1937. 

Q.  And  that  would  be  two  years  before  the 
condemnation  proceeding  ? 

A.  Oh,  yes,  two  years  before  the  condemnation 
proceeding. 

Q.  And  what  was  your  purpose  in  making  those 
tests? 

A.  A  combination  of  assessment  work,  and  to 
satisfy  myself  how  far  the  values  were  under  the 
bank. 

Q.  And  what  did  you  find  in  reference  to  the 
continuation  of  values  under  the  bank? 
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A.     The  entire  56  feet  carries  values. 

Q.  And  how  does  it  compare  in  composition  as 
to  sand  and  rock  and  the  general  geological  forma- 
tion, as  compared  with  the  rest  of  the  bar? 

A.     Precisely  the  same  as  the  bar. 

Q.     The  same  material? 

A.     Precisely  the  same. 

Q.  Now,  what  samples,  if  any,  Mr.  Morrison, 
did  you  make  in  that  tunnel,  in  that  shaft,  and  in 
that  drift,  and  what  values,  if  any,  did  you  recover  ? 

A.  Four  samples  w^ere  taken  in  the  drift,  one 
in  the  north  drift,  and  I  have  a  sixth,  sample  in 
the  combination,  which  was  cleaned  up  in  the  bed- 
rock— crevicing  around. 

Q.  Now,  what  did  you  do,  Mr.  Morrison,  with 
the  gold  which  you  recovered  from  those  samples'? 

A.  Preserved  in  bottles,  and  later  estimated  its 
value. 

Q.     And  do  you  still  have  those  bottles? 

A.  Yes,  I  brought  them  wdth  me  this  morning. 
I  believe  you  have  them  there. 

Q.  Now,  this  gold  which  is  in  these  bottles,  Mr. 
Morrison,  did  any  portion  of  that  come  from  any 
course  other  than  in  this  shaft  [77]  and  these 
drifts?  A.     None  whatever. 

Q.  Nothing  was  added  to  your  samples  in  ascer- 
taining the  gold  content? 

A.  None  whatever.  I  may  add  that  some  of 
those  samples  are  not  complete  now,  because  they 
have  been  shown  a  great  many  times,  and  some  of 
the  weights  may  not  come  up  to  the  original  weight. 
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Q.  I  will  show  you  a  small  bottle  marked  No. 
1,  ''2V->'^ ?  A.     Pennyweights. 

Q.     (continuing)     ^^pennyweights,"    and    ask 

you  if  you  can  identify  this  sample  ? 

A.  That  is  the  measured  sample,  a  yard  of  ma- 
terial, from  the  tunnel,  right  after  the  first  timbers 
were  set,  at  the  start  of  the  tmmel. 

Q.     That  would  be  how^  far? 

Mr.  McMillan:  May  I  inquire  of  counsel,  is  he 
contending  that  the  Government  was  going  to  take 
gravel  under  this  hill? 

Mr.  Cornish:  I  don't  know  what  the  Govern- 
ment was  going  to  take,  Mr.  McMillan.  The  Gov- 
ernment has  never  limited  itself.  All  I  know  is 
the  Government  had  40  acres 

Mr.   McMillan :     Your    contention    is    that    the  ^ 
Government  was  intending  to  take  this  gravel  and 
material  from  under  the  hill  ? 

Mr.  Cornish:  I  don't  know^,  Mr.  McMillan.  I 
tried  a  long  time  to  find  out  where  the  Govern- 
ment was  going  to  take  it,  and  they  never  told  me. 

Q.  That  was  taken,  Mr.  Morrison,  how^  far  from 
the  shaft? 

A.  Well  just  imder  the  bank,  where  the  first 
timbers  were  set. 

Q.     That  would  be  at  the  face? 

A.  At  the  face  of  the  tunnel,  or  edge  of  the 
shaft.  I 

Q.     And  wliat  did  a  measured  yard  of  that  ma-' 
terial  show  as  to  gold  contents? 
A.     21/0  pennyweights  of  gold.  [78] 
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Q.  And  the  contents  of  this  bottle  is  the  gold 
to  which  you  refer'?  A.     Precisely. 

Mr.  Coi'nish:     We  offer  this  in  evidence,  if  the 
Court  please,  and  ask  that  it  be  marked  Defend- 
ants' Exhibits  next  in  order. 
The  Court:     Admitted. 

(The  gold  sample  referred  to  was  received 
in  evidence  and  marked  Defendants'  Exhibit 
B.) 

Mr.  Cornish:  Q.  Now,  I  show  you  another 
bottle,  Mr.  Morrison,  marked  No.  2  drift,  1.40  d. 

A.     That  is  pennyweight. 

Q.     And  ask  you  if  you  can  identify  this? 

A.  That  was  taken  two  feet  into  the  tunnel. 
1.40  penny^veights,  a  value  of  $2.17  per  cubic  yard. 

Q.  And  that  was  taken  from  a  measured  yard, 
was  it?  A.     Measured  yard  of  material. 

Q.  I  notice,  Mr.  Morrison,  that  the  bulk  of  this 
sample  is  flaked,  with  the  exception  of  one  nugget. 

A.  That  is  correct.  One  nugget  was  in  a  little 
crevice,  where  it  had  not  had  the  bouncing  of  the 
gravels  washing  over  it. 

'  Mr.  Cornish:  We  offer  this  in  evidence  and  ask 
that  it  be  marked  Defendants'  Exhibit  next  in 
order. 

The  Court:     Admitted. 

(The  gold  sample  referred  to  was  received 
in  evidence  and  marked  Defendants'  Exhibit 
C.) 

Mr.  Cornish:  Q.  I  will  show  you  a  third  bottle, 
Mr.  Morrison,  marked  ^'No.  3  drift,  2.60  d.,  10"—? 
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A.     Ten  feet  in  the  drift. 

Q.     (continuing)    ^^10  feet  in  the  drift,"  and 

ask  you  if  you  can  identify  that  sample? 

A.     Yes,  indeed. 

Q.     And  what  is  that,  Mr.  Morrison? 

A.     That  is  gold,  70/100  [79]  of  a  pennyweight. 

Q.  Now,  Mr.  Morrison,  I  call  your  attention  to 
the  diiference  in  the  appearance  of  the  gold  in 
Sample  No.  2  and  Sample  No.  3,  and  ask  you  if 
you  can  explain  the  difference  in  the  color? 

A.  That  is  the  natural  color,  this  dark  color. 
When  it  comes  out  of  the  ground  it  has  that  color. 
The  other  sample  we  cleaned  with  nitric  acid  to 
remove  every  trace  of  mercury  before  weighing. 

Q.     And  this  Sample  No.  3  has  not  been  cleaned? 

A.     Has  not  been  cleaned,  that  is  correct. 

Mr.  Cornish:     We  offer,  vour  Honor,  this  Sam- 

7        %J  7 

pie  No.  3  in  evidence,  and  ask  that  it  be  marked 
Defendants'  Exhibit  D. 
The  Court:     Admitted. 

(The  gold  sample  referred  to  w^as  received 
in  evidence  and  marked  Defendants'  Exhibit 
D.) 

Mr.  Cornish:  Q.  Now,  Mr.  Morrison,  would 
you  testify  again  to  the  number  of  pennyweights 
of  this  sample.  No.  3? 

A.     No,  3,  2.60,  a  value  of  $4.03  per  cubic  yard. 

Q.  You  testified  a  moment  ago  7/10  of  a  penny- 
weight.    Was  that  correct?  A.     No;  2.60. 

Q.     2.60?  A.    Yes. 
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Q.  I  will  show  you  a  bottle  marked  No.  4,  15 
feet  in,  70/100. 

A.     70/100.    That  would  be  7/10. 

Mr.  McMillan:  Mr.  Cornish,  may  I  inquire,  are 
we  still  under  the  hill  now"? 

Mr.  Cornish:     Yes. 

The  Witness:  Not  really  under  a  hill;  just  a 
bank,  where  the  cabin  is. 

Mr.  Cornish:  Q.  This  is  taken  at  a  point  15 
feet  east  of  the  shaft?  A.     15  feet. 

Q.     Behind  the  cabin? 

A.     Where  the  shaft  goes  down.  [80] 

Q.     And  what  did  that  sample  show^  as  to  value? 

A.  70/100  pennyw^eight,  7/10,  a  value  of  $1.08 
per  cubic  yard. 

Q.     How  much? 

A.  $1.08,  plus  or  minus.  I  didn't  carry  out  these 
fractions. 

Mr.  Cornish:  We  offer  this  sample.  No.  4,  in 
evidence,  and  ask  that  it  be  marked  Defendants' 
Exhibit  E. 

The  Court:     Admitted. 

(The  gold  sample  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhibit  E.) 

Mr.  Cornish:  Q.  Now  I  show  you,  Mr.  Mor- 
rison, a  fifth  bottle,  marked  ''No.  5,  1.20  d.,"  and 
ask  you  if  you  can  identify  that  sample? 

A.  That  is  No.  5;  came  from  the  north  drift, 
where  we  did  our  assessment  work. 

Q.     And  when  was  that  removed? 

A.     Just  one  moment.     That  was  the  summer  of 
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1938,  I  believe,  the  assessment  work  in  the  summer 

of  1938. 

Q.  And  that  showed  what  content  per  cubic 
yard,  Mr.  Morrison? 

A.     1.20  penm^veights,  value  $1.86. 

Mr.  Cornish:  I  offer  that  in  evidence,  if  the 
Court  please,  and  ask  it  be  marked  Defendants' 
Exhibit  F. 

The  Court:     Admitted. 

(The  gold  sample  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhibit  F.) 

The  Witness:  I  find  a  note  here  that  was  1939, 
instead  of  1938. 

Mr.  Cornish:     Q.     In  1939? 

A.     1939. 

Q.  I  show  you  another  bottle,  marked  ^'No.  6," 
marked  '' Assessment,  June,  1939,  No.  6,  2.20  penny- 
weights. ' ' 

A.  That  is  correct.  This  was  cleaned  off  the 
bedrock  from  that  point  [81]  forward.  We  had 
never  cleaned  up  the  bedrock,  and  this  was  the 
result  of  it. 

Q.  That  was  in  the  north  drift,  or  in  the  east 
drift?  A.     In  the  east  drift. 

Q.  And  Sample  No.  6  was  cleaned  up  in  1939 
off  the  bedrock  in  the  east  drift  ? 

A.     That  is  correct. 

Q.     And  that  represented  what  volume  of  gravel? 

A.  That  was  never  measured.  It  was  just 
cleaned  up  and  panned. 
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Q.     Was  it  more  or  less  than  a  cubic  yard? 

A.     Very  much  less. 

Q.     Less  than  a  cubic  yard? 

A.     Less  than  a  cubic  yard,  yes. 

Q.  From  the  bedrock  in  that  drift  of  a  volume 
ess  than  a  cubic  yard  you  recovered  2.2  penny- 
veig'hts?  A.     That  is  correct. 

Q.  And  that  would  be,  Mr.  Morrison,  out  of  a 
^ubic  yard — that  is,  assuming  this  had  come  from 
I  cubic  yard  of  material — would  be  what  value  per 
aibic  yard? 

A.  I  think  I  figured  that — I  am  not  sure — 2.2 
pennyweights — $1.55.  If  His  Honor  will  bear  with 
ne  a  moment,  I  can  give  it  to  you.  (Computing 
m  paper)  $3.2514- 

Mr.  McMillan:     Q.     What  was  that  figure? 

A.     $3,251/2,  if  it  were  a  yard. 

Mr.  Cornish:  We  offer  this  in  evidence,  if  the 
Court  please,  and  ask  that  it  be  marked  Defendants' 
Exhibit  G. 

The  Court:     xVdmitted. 

(The  gold  sample  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhibit  G.) 

Mr.  Cornish:  Q.  Now,  Mr.  Morrison,  in  the 
examinations  that  you  have  made  on  that  property, 
did  you  find  that  the  gold  is  all  of  the  flake  variety 
:hat  is  in  these  bottles,  or  did  vou  find 

A.  No;  there  are  some  quite  heavy  pieces  of 
^old.  There  is  one  [82]  in  the  box  there,  wrapped 
^^ith  a  piece  of  newspaper. 
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Q.  I  show  you  a  piece  of  what  ap])ears  to  be 
yellow  metal.  A.     That  is  gold. 

Q.     And  ask  you  if  you  can  identify  that? 

A.  Very  nice  gold,  I  should  say.  I  saw  it  taken 
from  the  l^edrock  on  the  claim  at  the  lower  end. 

Q.  This  was  taken  from  the  40  acres  that  is  in 
question  in  this  proceeding? 

A.     That  is  correct. 

Q.  And  from  the  bedrock  in  what  locality,  Mr. 
Morrison  ? 

A.  Where  the  line  starts  into  the  river,  right 
on  the  bend,  the  bedrock 

Q.  Tliat  would  be,  then,  down  approximately  at 
this  point,  where  the  river  crosses  the  property 
(indicating)  ? 

A.     That  is  correct,  right  at  that  point. 

Q.  At  the  extreme  south  end  of  the  gravel  bar 
on  the  inside  of  the  bend  of  the  river. 

Mr.  Cornish:  We  offer  this  in  evidence,  if  the 
Court  please,  and  ask  that  it  be  marked  Defend- 
ants' Exhibit  H. 

The  Court:     Admitted. 

(The  newspaper-wrapped  gold  nugget  re- 
ferred to  was  received  in  evidence  and  marked 
Defendants'  Exhibit  H.) 

Mr.  Cornish :  I  can  give  vou  the  box  and  vou 
can  put  it  in  the  box. 

The  Clerk:     It  is  easilv  lost.     Thank  vou. 

Mr.  Cornish:  Q.  Mr.  Morrison,  you  and  Mr. 
Miedel  and  Mi*.  Somerby  a])plied  for  a  patent  on 
this  ground?  A.     That  is  correct. 
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Q.  And  prior  to  the  application  for  the  patent 
it  is  true,  is  it  not,  that  you  and  Mr.  Somerby  and 
Mr.  Fisher  assigned  your  interest  in  the  property 
to  Mr.  Miedel?  [83]  A.     That  is  correct. 

Q.  And  the  application  for  the  patent  then  was 
made  in  the  names  of  Fred  O'Connor,  Stella  O'Con- 
nor, his  wife,  and  Mr.  MiedeH 

A.     That  is  correct. 

Q.  Now,  did  you  examine  the  papers,  the  appli- 
cation for  the  patent  and  the  other  papers  in  con- 
nection with  the  patent? 

A.     Not  certainly,  no. 

Q.  Did  you  know  from  what  source  the  infor- 
mation as  to  the  gold  content  in  that  bar  to  justify 
the  application  for  a  patent  was  derived? 

A.     That  came 

Mr.  McMillan:  May  it  please  your  Honor,  that 
is  incompetent;  and  the  proper  foundation  has  not 
been  laid;  and  it  is  self-serving;  and  it  calls  for 
hearsay  evidence. 

The  Court:     The  objection  is  sustained. 

Mr.  Cornish:  May  I  state  to  the  Court  the  pur- 
pose of  my  question?  It  is  necessary,  in  filing 
for  a  mineral  patent,  to  show  that  you  have  made 
a  substantial  recovery  of  gold,  and  I  wish,  by  this 
line  of  questioning,  to  establish  that  these  figures 
to  which  the  witness  has  just  testified,  were  the 
figures  that  were  put  into  the  application  for  the 
patent,  which  a^Dplication  was  subsequently  granted. 
Now,  if  counsel  objects  to  that 

Mr.  McMillan:     May  it  please  the   Court,   it  is 
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entirely  irrelevant.  A  person  may  file  for  a  patent 
and  make  these  claims,  and  then  afterwards  an 
investigation  is  made  by  the  Dejjartmnet— even 
after  the  patent  is  issued;  even  after  that  the  Gov- 
ernment mav  seek  to  bring  an  action  for  the  can- 
cellation  of  the  patent.  The  information  you  wish 
to  call  His  Honor's  attention  to  is  within  His 
Honor's  knowledge.  It  is  the  requirement  in  order 
to  obtain  a  patent.  I  object  on  the  ground  it  is 
[84]  irrelevant  and  incompetent. 

The  Court:     T.et  the  ruling  stand.     Proceed. 

Mr.  Cornish:  Q.  Ho  you  recall,  Mr.  Morrison, 
during  the  spi'ing,  or  the  late  winter  of — between 
1939  and  1940,  rej^resentatives  of  Contractor  Pol- 
lock coming  down  onto  this  property? 

A.     Yes,  I  do. 

Q.     And  with  wiiom  did  you  deal  ? 

Mr.  McMillan:  I  object  to  that  question,  may 
it  y)lease  your  Honor, — a  representative  of  Mr. 
Pollock — upon  the  ground  that  it  assumes  a  fact 
not  yet  established.  It  is  a  loaded  question,  con- 
taining an  assumption  not  yet  established. 

The  Court:     The  objection  is  sustained. 

Mr.  Cornish :  Q.  Did  you  have  a  conversation, 
Mr.  Morrison,  in  the  early  part  of  the  year  1940, 
with  a  :^lr.  Hoops?  A.     I  did. 

Q.  And  at  that  time  where  was  that  conversa- 
tion held,  Mr.  Morrison? 

A.     On  the  property. 

Q.     Did  ]\rr.  Hoops  at  that  time  exhibit  to  vou  a 
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document  purporting  to  be  a  copy  of  an  order  of 
this  Court 'F  A.     That  is  right;  he  did. 

Q.  And  what  conversation  ensued,  Mr.  Mor- 
rison, concerning  that  document? 

Mr.  McMillan:  I  object  to  that,  may  it  please 
your  Honor,  upon  the  ground  the  proper  founda- 
tion has  not  been  laid;  not  in  any  way  binding  on 
the  Government;  it  is  res  inter  alios  acta,  transac- 
tions had,  so  far  as  we  are  concerned,  with  a 
stranger.    We  don't  know  who  the  person  is, 

The  Court:     The  objection  is  sustained. 

Mr.  McMillan  (continuing)  :  what  his  ca- 
pacity was,  or  how  he  could  bind  the  Grovernment. 

Mr.  Cornish:  Q.  At  that  time,  Mr.  Morrison, 
what,  if  any,  claim  did  Mr.  Hoops  make  as  to  the 
right  to  go   onto  the  property? 

Mr.  McMillan:  That  is  objected  to,  may  it 
please  your  Honor,  upon  similar  grounds. 

The  Court:     The  same  ruling. 

Mr.  Cornish:  If  the  Court  please,  there  is  on 
file  in  this  proceeding  an  original  order  made  by 
this  Court  granting  the  Government  possession  of 
this  property,  and  it  is  the  purpose  of  this  question 
to  show — Mr.  McMillan  has  stated,  in  his  opening 
statement,  that  Mr.  Pollock  is  the  contractor  who 
took  over  the  contract  on  this  land,  and  it  was 
abandoned  because  of  the  landslide — and  the  pur- 
pose of  the  questioning  is  to  show,  your  Honor, 
that  Mr.  Pollock  came  onto  this  property,  and 
claimed  under  this  order  to  have  possession.     It  is 
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not   to   ])ind   the    Government    on    anything,    other 

than  to  show  their  contractor  claimed  possession. 

Mr.  McMillan:  Then,  in  that  respect,  may  it 
please  yonr  Honor,  he  hasn't  laid  the  foundation 
as  to  who  this  person  was.  I  repeat  that  up  to  this 
moment  it  is  inter  alios  acta,  any  conversation  had 
with  other  persons.  He  should  first  establish  who 
these  persons  were,  and  their  authority. 

Mr.  Cornish :  Q.  Who  was  this  Mr.  Hoops,  Mr. 
Morrison  ? 

A.  He  represented  himself  as  Mr.  Pollock's 
superintendent  on  the  job. 

Mr.  McMillan:  Now,  I  object  to  that,  may  it 
1)1  ease  your  Honor,  and  ask  that  it  be  stricken  out. 

The  Court:     Sustained. 

Mr.  Cornish:  Q.  Did  you  see  this  man  Hoops 
on  any  other  occasions?  A.     Many  times. 

Q.  And  what  was  he  doing  when  you  saw  him 
on  other  oc<:;asions?  [86] 

A.     Directing  the  work  of  the  contractors. 

Mr.  McMillan:     Mav  I  have  that  answer? 

The  Court:     Yes. 

(Record  read  by  the  reporter.) 

The  Witness:  Directing  the  work  of  the  con- 
tractors, the  Pollock  Company. 

Mr.  Cornish:  Q.  As  a  matter  of  fact,  you 
know  he  was  one  of  Mr.  Pollock's  foremen  on  the 
job? 

A.  T  siiu'c  h'arned  that  he  was,  after  I  had  seen 
him  there. 

Mr.    McMillan:     I    ask    that    his    testimony    be 
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stricken  out,  because  it  is  obvious  now  he  didn't 
learn  until  afterwards  he  was  connected  with  Mr. 
Pollock,  who  was  the  contractor. 

The  Court:     Yes.     The  motion  is  granted. 

Mr.  Cornish:  Q.  When  did  you  first  learn  Mr. 
Hoops  was  Mr.  Pollock's  foreman? 

A.  When  he  displayed  this  document  and  told 
me — 

Mr.  McMillan:  Now,  may  it  please  your  Honor, 
counsel  is  not  only  asking  leading  questions,  but 
he  is  asking  loaded  questions.  He  assumes,  in  his 
questions,  some  facts,  some  testimony  that  must  be 
first  established.  '^When  did  you  first  learn"  he 
was  his  foreman?  He  hasn't  yet  established,  in 
that  connection,  that  Mr.  Pollock  at  this  particular 
time  was  the  contractor  for  the  Government. 

Mr.  Cornish:  Mr.  McMillan,  do  you  contend 
that  Mr.  Pollock  w^asn't  the  contractor  for  the 
Government  ? 

Mr.  McMillan:  If  you  will  give  me  the  date  I 
will  tell  you  whether  or  not  he  was,  at  that  time, 
contractor   for  the   Government. 

Mr.  Cornish:     In  January,  1940. 

Mr.  McMillan:     He  was.  [87] 

Mr.  Cornish:     He  was  the  contractor? 

Mr.  McMillan:  He  was  the  contractor  in  so  far 
as  the  construction  of  this  Ruck-a-Chucky  Dam  is 
concerned. 

Mr.  Cornish:     And  in  October,  1939? 

Mr.  McMillan:     Yes. 

Mr.  Cornish:     He  was  the  contractor? 
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Mr.  McMillan:     Yes. 

The    Court:     The    Court    will    recess    mitil    two 
o'clock  this  afternoon. 

(Whereupon  a  recess  was  taken  until  2:00 
o'clock  p.  m.)  [88] 


Wednesday,  November  17,  1943 
2:00  o'clock  p.  m. 

The  Clerk:  United  States  versus  40.34  acres  of 
land. 

The  Court:     Proceed,  gentlemen. 

WILLIAM  HARLAN  MORRISON, 

Recalled  for  the  Defendants;  previously  sworn. 

Direct  Examination   (resumed) 

Mr.  Cornish:  Q.  Mr.  Morrison,  at  the  tune 
that  you  had  this  conversation  with  Mr.  Hoops  on 
the  property  involved,  and  he  showed  you  a  copy 
of  the  Court  order,  did  you,  in  that  conversation, 
discuss  anything  other  than  the  Court  order? 

A.  Oh,  y(^s.  I  asked  him  why  they  w^ere  tear- 
ing the  place  up. 

Q.  Did  you  at  that  time  discuss  arrangements 
to  be  made  between  yourself  and  Mr..  Pollock  for 
both  of  3^ou  having  access  to  the  property? 

Mr.  McMillan:  May  it  ])lease  the  Court,  may  I 
ask  counsel  to  fix  the  time,  the  place,  the  persons 
present,  and  the  circumstances? 
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The  Court:     Yes. 

Mr.  Cornish:  Q.  What  is  the  closest  you  can 
fix  the  date  of  this  first  conversation  when  Mr. 
Hoops  showed  you  this  Court  order,  with  reference 
to  the  time  that  the  suit  was  filed? 

A.     It  was  immediately  after  the  suit  was  filed. 

Q.  That  would  be  in  the  latter  part  of  October, 
then,   of  1939? 

A.  I  presume  so,  although  my  memory  is  faulty 
on  that.  But  it  was  immediately  after  the  suit  was 
filed. 

Q.  At  that  time — at  the  time  that  you  talked  to 
Mr.  Hoops,  had  the  contractor  already  been  on  the 
property?  A.    Absolutely. 

Q.  Had  the  contractor  at  that  time  done  any- 
thing to  the  property,  [89]  or  made  any  change  in 
the  property. 

A.  Yes.  He  cut  a  path  up,  and  was  erecting  a 
power  line,  and  he  stripped  branches  off  of  trees, 
and  cut  other  trees  down,  and  had  poles  for  power 
and  wire. 

Q.  At  or  about  the  time  you  had  this  conversa- 
tion with  Mr.  Hoops,  did  you  take  some  photo- 
graphs of  the  property?  A,     I  did. 

(Whereupon    Mr.    Cornish    handed    several 
photographs   to   Mr.   McMillan.) 

Mr.  McMillan:  May  it  please  the  Court,  may 
I  ask  counsel  if  this  is  intended  to  show  the  extent 
of  the  possession  that  the  Government  had  taken 
at  that  time? 

Mr.    Cornish:     It   is  not   intended   to   show   the 


198  F,  M,  O'Coyinor,  et  al.,  vs, 

(Testimony  of  William  Harlan  Morrison.) 
extent.  It  is  to  show  that  the  Government's  <?on- 
tractor  had  come  on  the  property.  The  photographs 
do  not  show  the  full  extent  to  which  the  contractor 
came  on  the  property,  but  they  do  show  that  the 
contractor  was  on  the  property  at  that  time. 

The   Court:     You  may  proceed. 

Mr.  Cornish:  Q.  I  will  refer  to  this  photo- 
graph as  Defendants'  Exhibit  I  for  identification, 
and  I  will  ask  you  if  you  can  identify  that  photo- 
graph  (handing  photograph  to  the  witness)  ? 

A.  Yes.  This  is  one  of  the  jDhotographs  I  took 
at  the  time. 

Q.  I  call  your  attention,  in  that  photograph,  to 
what  appear  to  be  oil  drums  at  the  left-hand  side 
of  the  picture,  right  behind  the  automobile.  Do 
you  know  who  put  them  there?  I  will  withdraw 
that.     Do  you  know  who  owned  them? 

A.  I  don't  know  precisely  who  owned  them.  I 
presume  the  oil  company  owned  them.  But  they 
were  brought  on  there  by  the  contractor. 

Mr.  McMillan:  I  move  to  strike  the  answer 
upon  the  ground  that  it  is  not  responsive.  [90] 

The  Court:     The  answer  will  be  stricken. 

Mr.  Cornish:  Q.  Do  you  know  who  brought 
those  oil  drums  on  the  property? 

A.  They  were  brought  there  by  Mr.  Pollock. 
They  were  brought  there  by  the  contractor  under 
Mr.    Hoop's    supervision. 

Q.  In  the  background  of  that  picture,  I  will 
call  your  attention  to  some  lumber,  and  I  will  ask 
you  if  you  know  who  brought  that  lumber  on  the 
property  ? 
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A.  I  do  not  know  who  brought  this  pile  of 
lumber  (indicating  on  photograph),  but  this  (in- 
dicating) is  scrap  lumber  that  was  on  the  property. 

Q.  The  lumber  on  the  right-hand  side  of  the 
picture  is  scrap  lumber  which  was  on  the  property  ? 

A.     Yes,  sir. 

Q.     That  was  on  the  property? 

A.     Yes,  sir. 

Q.  The  lumber  on  the  left-hand  side  of  the 
l)roperty  you  did  not  bring  on  the  property? 

A.  No,  sir.  My  reason  for  asking  him  the  ques- 
tion about  why  they  were  tearing  the  property  up, 
is  that  I  had  that  tree  posted — 

Q.  I  call  your  attention  also,  Mr.  Morrison,  to 
a  tree  that  is  on  the  right  center  of  the  picture, 
on  which  there  is  a  sign.  Can  you  read  that  sign 
that  appears  in  the  photograph  (handing  photo- 
graph to  the  v/itness)  ? 

A.  It  would  be  a  little  difficult  to  read  it,  but  I 
know  what  that  sign  said. 

Q.     What  did  that   sign   say? 

A.  It  said,  ''No  Trespassing,''  and  gave  my 
name  and  address. 

Q.  At  the  time  you  were  on  the  property 
immediately  prior  to,  or  immediately  before  this 
picture  was  taken,  what  was  the  appearance  of  that 
tree  with  referen<^e  to  the  way  that  it  appears  in 
this  photograph    (indicating  on  photograph)  ? 

A.     It  was  a  leafed  tree  in  front  of  my  cabin. 

Q.     Was  there  foliage  on  it? 

A.     There  was  foliage  on  it.  [91] 
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Q.  Did  that  tree,  at  the  time  you  took  that  pic- 
ture, appear  as  it  does  in  the  photograph? 

A.     Yes,  sir. 

Q.     Do  you  know  who  cut  that  tree  that  way? 

A.     One  of  the  employees  of  the  contractor. 

Q.     That  is,  one  of  Mr.  Pollock's  men? 

A.     Yes,    sir. 

Q.  At  the  time  you  took  this  photograph  were 
there  any  wires  connected  to  that  pole  line  (in- 
dicating) ? 

A.  The  cross-arms  were  there,  and  there  was 
wire   on  the   property. 

Q.  Was  a  wire  connected  up  to  that  cross-arm 
on  the  tree? 

A.     There  were  two  lines  on  it,  yes. 

Q.     Was  it  afterwards  connected  up? 

A.     Yes,  sir. 

Q.     By  whom  was  it  connected? 

A.     By  the  contractor. 

Mr.  Cornish:  We  ask  that  this  photograph, 
which  has  been  marked  Defendants'  Exhibit  I  for 
identification,  be  received  in  evidence. 

The    Court :     Admitted. 

The  Clerk:     Defendants'  Exhibit  I. 

(The  photograph  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhil)it  I.) 

Mr.  Cornish:  Q.  Now,  I  show  you  another 
photograph,  Mr.  Morrison,  and  ask  you  if  you  can 
testify  as  to  the  time  when  that  photograph  was 
taken  (handing  photograph  to  the  witness),  whieh 
you  are  now  holding? 
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A.     It  was  taken  the  same  day. 

Q.  On  what  portion  of  the  property  was  that 
taken  ? 

A.  This  (indicating  on  photograph)  is  north. 
Perhaps  jnst  about  opposite  the  original  pit  which 
I  testified  to. 

Q.  That  would  be  at  the  northern  end  of  the 
bar,  near  the  point  marked  ^^M-l"  on  the  black- 
board, or  marked  ^^M"  on  the  blackboard? 

A.  Not  quite  that  far.  Halfway  between  the 
^^X''  and  the  bank. 

Q.  Calling  your  attention  to  what  was  appar- 
ently another  tree,  [92]  with  short  branches  stick- 
ing out  on  it,  and  beneath  which  appears  to  be  a 
pole  (indicating).     Can  you  identify  that  object? 

A.  That  was  a  tree  that  had  been  in  full  bloom 
and  was  denuded  to  make  a  pow^r  pole. 

Q.     By  whom  w^as  it  denuded? 

A.     Also  by  the  contractor. 

Q.  And  also  the  tree  on  the  left  side  of  the 
photograph?  A.     That  had  been  cut  down. 

Q.     That  had  been  cut  down  by  whom? 

A.     By  the  contractor. 

Mr.  Cornish:  The  photograph  to  which  the  wit- 
ness has  just  been  testifying,  has  been  marked  or 
referred  to  as  Defendants'  Exhibit  J.  I  now  offer 
in  evidence  this  photograph  marked  Defendants' 
Exhibit  J  for  identification,  concerning  which  the 
wdtness  has  just  testified. 

The   Court:     Admitted. 

The  Clerk:     Defendants'  Exhibit  J. 

(The   photograph   referred   to   was  received 
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in    evidence    and    marked     Defendants'     Ex- 
hibit J.) 

Mr.  Cornish:  Q.  I  will  show  you  another 
photograph,  Mr.  Morrison,  and  I  will  ask  you  if 
you  €an  testify  at  what  time  that  photograph  was 
taken,  and  what  it  represents  (handing  photograph 
to  the  witness)  % 

A.  That  })hotograph  was  taken  on  the  same  day. 
It  shows  a  view  of  the  cabin,  and  also  shows  the 
first  pole  made  out  of  a  tree,  to  which  I  testified, 
this  photograph  showing  the  cross-arm  on  it. 

Q.  That  would  be  taken  from  what  point  on 
the  bar,  and  looking  in  what  direction? 

A.  Looking  south  through  the  avenue  that  had 
been  stripped  of  trees  to  make  room  for  the  power 
line. 

Q.  That  would  be  in  about  what  position  on 
the  blackboard. 

A.  Standing  just  opposite  the  arrow  where 
^^Bank''  is  marked  there,  and  looking  south.  [93] 

Q.  I  call  your  attention  to  an  object  that  looks 
like  a  pole  with  a  cross-arm  on  it,  and  I  will  ask 
you  if  you  can  identify  that  object  (indicating  on 
photograph)  *? 

A.  I'hat  is  the  cross-arm  on  the  tree.  That  is 
not  visible  in  one  of  the  other  pictures. 

Mr.  Cornish :  We  now  offer  in  evidence  this 
picture  which  has  })een  marked  Defendants^  Ex- 
hibit K  for  identification,  and  concerning  which 
the  witness  has  testified. 

The  Court:     Admitted. 
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The  Clerk:     Defendants'  Exhibit  K. 

(The  photograph  referred  to  was  received 
in  evidence  and  marked  Defendants'  Ex- 
hibit  K.) 

Mr.  Cornish:  Q.  Now  I  show  you  another 
photograph,  Mr.  Morrison  (handing  photograph 
to  the  witness),  and  ask  you  if  you  can  testify  when 
that  photograph  was  taken? 

A.  At  the  same  time.  It  is  looking  across  the 
river. 

Q.  That  would  be  taken  in  approximately 
about  what  position  that  is  shown  on  the  black- 
board ? 

A.  Standing  about  where  ^'X"  is  marked  there, 
and  running  diagonally  across  the  river,  looking 
generally  towards  the  northwest. 

Q.  There  is  an  object  which  appears  there 
rather  faintly  and  indistinctly  on  the  right-hand 
side  of  the  photograph.     Can  you  identify  that? 

A.  That  is  a  tree  that  had  been  denuded  to 
carry  the  powder  line. 

Q.  And  that  had  been  denuded  by  the  contrac- 
tor? A.     Yes,   sir. 

Q.  I  call  your  attention  also  to  a  cross-arm  at 
the  top  of  that  tree  (indicating  on  photograph). 

A.  Yes,  sir.  That  w^as  placed  there  by  the 
contractor. 

Q.  In  this  photograph,  I  call  your  attention  to 
a  small  white  object  in  the  lower  right  center  of 
that  photograph,  and  I  will  ask  you  if  you  can 
identify  that  (indicating  on  photograph)  ?  [94] 
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A.  That  is  a  post  or  marker  at  one  of  the  pits 
which  tested  the  gravel. 

Q.     That  was  one  of  how  many  pits? 

A.     Five,  If  I  rememher  correctly. 

Q.  Do  you  know  by  whom  those  pits  had  been 
dug? 

A.  The  United  States  Engineers,  I  was  informed 
when  they  were  being  dug.  That  was  done  there 
prior  to  the  denuding  of  the  trees. 

Mr.  McMillan:  May  it  please  the  Court,  may  I 
ask  how  much  prior? 

Mr.  Cornish :  I  will  stipulate  that  that  was  done 
before  the  condemnation  suit  was  started. 

We  offer  in  evidence  this  photograph,  concerning 
which  the  witness  has  testified,  and  ask  that  it  be 
marked  Defendants'  Exhibit  L. 

The  Court:     Admitted. 

The  Clerk:     Defendants'  Exhibit  L. 

(The  photograph  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhibit  L.) 

Mr.  Cornish :  Q.  Now,  Mr.  Morrison,  after  you 
talked  to  Mr.  Hoops,  and  he  showed  you  the  Court 
order,  did  you  and  Mr.  Hoops  discuss  the  matter 
of  the  two  of  you  having  access  to  the  property? 

Mr.  McMillan:  1  object  to  that,  may  it  please 
the  Court,  until  the  proper  foundation  has  been 
laid.  There  is  no  testimony  yet  which  indicates 
who  Mr.  Hoops  is,  and  how  he  would  bind  the 
Government.  It  is  a  conversation  between  strana'ei*s. 

The  Court:     Objection   sustained. 

Mr.  CorTiish:     The  testimonv  has  shown  that  Mr. 
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Hoops  was  foreman  for  Mr.   Pollock.     That  was 
testified  to  before  lunch. 

Mr.  McMillan:  Suppose  he  was  the  foreman  for 
Mr.  Pollock,  your  Honor  ^  Still  he  could  in  no  way 
bind  the  Government  in  this  [95]  matter. 

Mr.  Cornish :  May  it  please  the  Court,  the  Gov- 
ernment condemned  this  property  for  the  purpose 
of  permitting  the  contractor,  as  the  Government's 
agent,  to  go  in  there  and  use  the  property.  It 
seems  to  me  that  if  the  Government  turned  this 
property  over  to  the  contractor  pursuant  to  the 
performance  of  the  contract,  for  the  construction 
of  this  dam,  that  whatever  arrangements  the  con- 
tractor made  with  Mr.  Morrison  are  certainly  bind- 
ing upon  the  property,  because,  after  all,  it  was 
anticipated  from  the  very  beginning,  not  that  the 
Government  would  take  this  gravel,  but  the  con- 
tractor would  take  this  gravel  and  use  it — use  the 
aggregates  in  building  the  dam. 

The  Court:  The  Court  will  withdraw  its  ruling. 
The  objection  is  overruled. 

Mr.  Cornish:  Q.  Will  you  relate  the  conversa- 
tion you  had  with  Mr.  Hoops  regarding  the  two  of 
you  having  access  to  that  property "? 

The  Witness :  May  I  use  the  language  that  was 
used  at  that  time  ? 

The  Court:  I  don't  know  what  kind  of  language 
was  used. 

The  Witness:  It  was  not  profane.  It  was  a 
little  heated,  though,  in  fact. 

A.     I  asked  him  by  what  strange  notion  he  came 
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on  there  to  tear  up  our  property,  and  he  patted  his 
coat  pocket  and  said,  if  I  remember  correctly — and 
I  think  I  do — ''I  represent  your  Uncle  Samuel." 
That  was  his  language.  '^I  have  here  an  order 
which  permits  me  to  do  it,  and  to  do  these  things." 

And  I  asked  when  he  had  received  it,  and  he 
said  he  had  received  it  the  day  before. 

**Well,^'  I  said,  ^*I  have  no  desire  to  stand  in 
your  way.  What  [96]  can  I  do  to  cooperate?  I 
have  brought  my  family  up  here.  We  have  a  house, 
or  a  cabin,  that  we  live  in  from  time  to  time,  and" 
I  said,  ^'do  you  have  any  objection  to  that?" 

And  he  said,  ''No,  not  at  all,  except  that  we  feel 
that  we  must  lock  the  gate  on  the  road.  We  are 
storing  powder  in  kegs  in  the  tunnel." 

So  we  agreed  at  that  time  that  we  would  keep 
the  gate  locked,  and  he  was  to  have  a  key,  and  I 
was  to  have  one,  and  he  was  to  be  very  careful 
who  he  presented  that  key  to. 

Mr.  Cornish:  Q.  And  from  that  time  you  and 
Mr.  Hoops  had  the  key  to  that  gate  ? 

A.     That  is  right. 

Q.  And  except  for  Mr.  Hoops  and  yourself,  no 
one  else  had  access  to  that  property? 

A.     That  is  true. 

Q.  At  that  time  was  anything  said  about  the 
removal  of  the  cabin? 

A.  Yes.  He  told  me  he  wanted  to  put  the  plant 
right  where  my  cabin  stood.  There  was  some  ques- 
tion of  moving  it,  and  he  thought  the  easiest  way 
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would  be  to  set  fire  to  it.     That  was  a  joke,   of 

course. 

Q.  Mr.  Morrison,  over  how  long  a  period  prior 
to  the  commencement  of  this  matter  did  negotia- 
tions with  the  United  States  Engineers  concerning 
this  property  continue'? 

A.     More  than  a  year,  I  should  say. 

Q.  And  who  represented  your  interests  and  Mr. 
MiedePs  interests,  and  Mr.  Somerby's  interests,  and 
Mr.  O'Connor's  interests'?  In  other  words,  who 
took  your  part  in  those  negotiations'? 

A.     Yourself. 

Q.  Anyone  else?  Were  you  present  at  some  of 
them"? 

A.     I  w^as  present  at  nearly  all  conferences,  yes. 

Q.     How  about  Mr.  MiedeH 

A.     Mr.  Miedel  came  to  most  of  them,  too.  [97] 

Q.  Where  were  these  conferences  held,  Mr.  Mor- 
rison *?  A.     In  Judge  Hjelm's  office. 

Q.     Were  they  all  held  in  Judge  Hjelm's  office'? 

A.  Except  visits  which  I  made  to  the  United 
States  Engineers'  Office  several  months  prior  to 
the  conferences. 

Q.  You  had  made  some  previous  visits  to  the 
United  States  Engineers'  Office'? 

A.     That  is  true. 

Q.  And  later  conferences  were  held  in  Mr. 
Hjelm's  office'?  A.     That  is  correct. 

Q.  And  who,  besides  Mr.  Hjelm,  was  present, 
representing  the  United  States? 
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A.  Major— my  goodness,  I  can't  think  of  his 
name  now ! 

Q.     Was  Mr.  Stanley  present? 

A.  Mr.  Stanley  was  present  at  most  of  the  con- 
ferences. 

Q.     How  about  Colonel  Chambers? 

A.     Colonel  Chambers  was  also  present. 

Q.  In  these  conferences,  was  anything  said  by 
you,  or  anyone  representing  your  interests,  about 
the  gold  values  that  you  claimed  to  be  on  this 
property  ? 

A.  Yes.  There  was  a  good  deal  of  discussion 
on  the  matter. 

Q.  What  was  said  in  those  conferences  concern- 
ing your  contention  as  to  the  gold  values,  and  the 
location  of  the  gold  on  the  property  that  is  involved 
in  this  suit? 

A.  Mv  contention  was  that  it  should  be  limited 
in  depth  in  order  to  protect  our  interests,  and  Mr. 
Stanley's  reply  was  that  he  had  no  desire  to  limit 
the  contractor  on  the  depth  or  area,  either,  if  I 
remember  rightly,  and  I  think  1  do. 

Q.  Do  you  recall  what  was  said  about  the  im- 
portance of  the  limitation  of  the  contractor  in  the 
depth  to  which  he  would  go? 

Mr.  McMillan:     May  it  please  the  Court,  I  ask 
that  the  time  [98]  be  fixed. 
The  Court:     Yes. 

Mr.  Cornish:  Q.  Can  you  fix  the  time  of  these 
conferences,  Mr.  Morrison? 
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A.  Yes.  Some  of  them  were  nearly  a  year  be- 
fore the  condemnation  proceedings. 

Q.  Throughout  the  various  conferences  discus- 
sing the  matter  of  the  conditions  under  \Yhich  this 
gravel  would  be  taken,  was  substantially  the  same 
contention  made  at  each  conference? 

A.     Yes,  sir;  that  is  correct. 

Q.  What  was  said  by  you,  or  by  someone  repre- 
senting you,  in  your  presence,  and  in  the  presence 
of  Mr.  Hjelm  and  Mr.  Stanley,  concerning  the  im- 
portance and  the  reason  why  you  desired  the  con- 
tractor to  be  limited  as  to  the  depth  he  would 
excavate  on  this  bar? 

A.  We  always  thought  and  said  at  every  ap- 
pearance that  the  materials 

Mr.  McMillan:  We  object  to  that,  because  we 
think  it  is  conceded  that  there  was  no  excavation 
of  any  gravel  in  this  case. 

Mr.  Cornish:  May  I  state,  if  it  please  your 
Honor,  that  the  purpose  of  asking  these  questions 
is  that  counsel  stated  in  his  opening  statement  that 
he  intends  to  show  that  the  Government  intended 
to  upset  only  100,000  yards  of  gravel  on  the  prop- 
erty, and  that  the  gravel  which  the  contractor  would 
take  was  not  the  gravel  under  the  hill;  it  was  not 
the  gravel  on  the  west  side  of  the  river;  but  was 
the  gravel  in  this  bar,  and  the  surface  gravels 
that  were  more  accessible  than  the  heavier  gravels 
and  the  richer  gravels  dowai  below.  My  object  in 
this  examination,  your  Honor,  is  to  prove  that 
prior  to  the  filing  of  this   condemnation   suit  the 
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defendants  made  every  effort  to  acquaint  the  Gov- 
ernment with  their  contentions  that  the  substantial 
values  lay  in  the  lower  portion  of  this  bar;  that 
there  were  two  bars,  one  of  which [99] 

Mr.  McMillan:  I  will  withdraw  the  objection  at 
this  time,  your  Honor. 

Mr.  Cornish :  Q.  Will  you  state,  Mr.  Morrison, 
what  was  said  by  you  and  your  representatives 
concerning  the  importance  of  limiting  the  contrac- 
tor as  to  the  lengths  he  would  go? 

A.  Well,  we  at  every  opportunity  stressed  the 
fact  that  we  did  not  want,  if  it  wasn't  necessary, 
the  gravels  in  the  lower  levels  taken,  and  the  reply 
was — I  think  Mr.  Stanley's  words  were  that  at 
no  time  would  he  agree  that  the  contractor  should 
be  limited. 

Q.  In  these  conferences  what  was  said  by  you 
and  by  those  representing  your  interests, — and  b}^ 
''your  interests"  I  mean  those  of  yourself,  and  Mr. 
Somerby,  and  Mr.  Miedel — concerning  the  mining 
of  one  bar,  and  permitting  the  Government  to 
operate  on  the  other  bar? 

A.  We  asked  permission  on  several  occasions 
to  be  allowed  to  work,  because  we  had  negotiations 
under  way  for  an  operation. 

Q.  And  what  was  the  reply  of  Mr.  Hjelms  and 
Mr.  Stanley? 

A.  We  w^ere  told  that  they  didn't  want  us  in 
the  way. 

Q.  What,  if  anything,  was  said  by  yourself  and 
those  representing  you,  as  to  limiting  the  contractor 
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over  that  40  acres,  upon  which  he  might   remove 

his  gravel? 

A.  Nothing  but  a  refusal  to  do  so.  I  don't 
remember  the  exact  language,  but  they  just  would 
not  limit  the  contractor. 

Q.  Was  any  request  made  to  limit  the  contrac- 
tor? A.     Yes,  sir. 

Q.  What  was  said  in  that  regard,  Mr.  Mor- 
rison, if  you  can  remember? 

A.  '^We  don't  intend  to  limit  the  contractor." 
I  think  they  were  the  exact  words. 

Q.  What  w^as  said  by  those  who  represented 
you,  to  Mr.  Stanley  and  Mr.  Hjelm  in  that  regard? 

A.  As  a  matter  of  fact,  there  is  [100]  corre- 
spondence filed  on  the  subject. 

Q.     Do  you  recall  the  conversations? 

A.  Yes.  Many  times,  when  the  request  was 
made,  the  answer  was,  '^No,  we  don't  want  you 
in  the  way."       That  is  as  near  as  I  can  tell  now. 

Q.  In  those  conversations  was  the  volume  of 
available  gravel  discussed? 

A.  Only  in  a  general  way.  I  believe  one  of  the 
engineers  said,  ^'We  find  there  is  sufficient  gravel 
for  our  purposes,"  but  I  don't  believe  the  quantity 
was  discussed. 

Q.  Was  the  necessity  for  the  contractor  having 
the  whole  40  acres  in  order  to  have  that  amount 
of  gravel  discussed?  A.     Yes,  sir,  it  was. 

Q.     What  was  said  in  that  regard? 

A.     They  said  they  didn't  want  us  in  the  way; 
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that    we    would    be    obstructing    them.     That    was 

always  the  answer. 

Q.  State  just  what  you  and  those  representing 
you  said  to  the  Government  in  that  regard,  as  to 
the  quantity  of  gravel  actually  available,  as  com- 
pared to  the  amoimt  that  Mr.  Stanley  said  he 
believed  the  contractor  would  require. 

A.  Well,  I  know  in  one  conference  in  Judge 
Hjelm's  office  I  asked  why  in  the  world,  gentle- 
men, we  could  not  proceed  with  our  plans,  and 
agree  to  keep  out  of  the  way,  and  they  said  no, 
it  could  not  be  done;  it  just  could  not  be  done.  I 
do  remember  one  conversation  where  the  conten- 
tion was  made  that  it  was  necessarv  to  change 
the  roads  around,  and  we  would  be  in  the  w^av 
of  the  coming  and  going  of  trucks  and  equipment. 

Q.  At  or  about  the  time  that  the  Government 
filed  this  suit,  Mr.  Morrison,  in  October  of  1939, 
was  there  any  marketability  for  the  sale  of  this 
property,  by  yourself  and  your  associates? 

A.  Yes.  We  had  five  different  firms  asking 
permission  to  lease  it  or  buy  it,  and  one,  a  local 
resident.  [101] 

Q.  And  there  were  those  five  different  concerns 
that  were  attempting  to  negotiate  a  lease  or  a  sale 
at  or  about  the  time  that  this  condemnation  pro- 
ceeding was  started? 

A.     Yes;  l)oth  before  and  after. 

Q.     That  was  both  before  and  after? 

A.     That  is  right. 

Q.     And  what,  if  any,  attem})t  was  made  by  you 
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or  your  associates  to  accept  any  offers  that  were 

made  for  the  sale  or  lease  of  the  property? 

A.  None  after  the  condemnation  was  started.  I 
distinctly  remember  writing  a  letter  to  a  Sacra- 
mento concern,  stating  that  they  were  negotiating 
for  that  gravel,  and  we  were  not  in  a  position  to 
consider  anv  kind  of  an  offer  at  the  time. 

Q.  Besides  turning  down  the  offers  you  had  for 
the  sale  of  the  property? 

A.     No,  not  for  the  sale  of  the  property. 

Q.     How  about  the  leasing  of  the  property? 

A.     We  had  a  number  of  opportunities  for  those. 

Q.  Did  you  discuss  those  with  any  of  the  pro- 
posed lessees? 

A.  We  talked  about  the  gravel,  but  we  always 
came  back  to  the  point  that  we  were  negotiating 
with  the  Government,  and  that  we  were  unable  to 
do  anything  because  we  didn't  have  the  property 
to  dispose  of. 

Q.  Mr.  Morrison,  what  experience  have  you  had 
in  testing  gravels  under  water,  or  in  a  state  of 
flux  as  a  result  of  the  ])ermeation  of  water? 

A.  Only  on  this  property,  except  one  other 
case,  and  that  was  on  the  Tanana  in  Alaska.  That 
was  in  a  state  of  flux. 

Q.  Have  j^ou,  in  your  experience  in  testing  in 
gravels,  had  an  opportunity  to  compare  the  results 
obtained  by  tests  with  churn  drills  and  testing  with 
pits?  A.     Yes,  sir;  positively. 

Q.  Will  you  explain  to  the  Court  the  difference 
you  obtained,  and  the  result,  and  why  that  result 
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Avas  different  in  the  case  of  a   [102]   chnrn   drill 

test,  than  when  you  sink  a  pit? 

A.  When  you  sink  a  pit,  and  timber  it,  you 
take  out  every  ounce  of  the  material,  and  make  a 
thorough  and  reliable  test.  And  when  you  narrow 
it  down  to  a  churn  drill,  you  run  the  drill  up  and 
down,  and  the  gold  is  precipitated,  and  it  goes  down 
on  the  bedrock,  and  the  water  that  is  flowing  over 
it  carries  it  off,  and  it  is  never  gotten  in  the  drilling 
test. 

Q.  As  to  the  gold  content  that  would  be  dis- 
closed by  sinking  a  pit,  and  the  gold  content  that 
would  be  disclosed  bv  churn  drilling;,  what  would 
be  the  difference? 

A.  I  should  sav  vou  wouldn't  get  more  than 
10  or  15  per  cent  of  the  gold  close  to  the  water 
any  place.  If  you  get  back  in  the  bank,  where 
there  is  no  great  amount  of  water,  perhaps  the 
test  could  be  relied  u])on,  but  not  where  the  test 
is  made  in  the  bar  itself. 

Q.  What  is  the  physical  reaction  that  takes 
place  in  the  ordinary  process  of  panning  or  separa- 
tion of  gold  from  the  other  materials  in  placer? 

A.  Well,  in  my  language,  you  keep  it  in  a  state 
of  agitation,  and  the  difference  in  the  specific 
gravity  of  the  different  materials  causes  it  to  align 
itself  in  the  pan,  and  the  lighter  material  comes 
to  the  top  and  washes  off. 

Q.  That  is  what  takes  place  in  the  ordinary 
23rocess  ?  A.     Yes. 

Q.     Does  that  same  physical  change  in  the  prop- 
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erty  take  place  with  the  operation  of  a  chum  di  ill, 

whei'e  it  is  agitated  in  th^'  flux? 

A.     Very  much  so. 

Q.  In  your  opinion,  Mr.  Morri-on.  wonld  a 
chum  drill  test  show  tlie  presence  of  any  gold  over 
an  area  of  any  size? 

A.     Not  in  my  opinion.    I  have  been  told 

Mr.  McMillan:  I  object  to  that  upon  the  ground 
that  it  is  [10.'>]  hearsay  and  incompetent. 

The  Witness:     I  won't  say  it.     T  realizr-  that. 

A.  (continuing)  In  my  opinion,  it  is  impossible 
to  make  an  adequate  test  of  that  property  with 
drill  holes. 

Mr.  Cornish:  Q.  You  are  familiar  with  the 
specifications  pertaining  to  the  taking  of  gravel, 
as  they  apyjeared  in  the  contract  between  Mr.  Pol- 
lock and  the  United  States  Government  ? 

A.  I  should  say  I  am  quite  familiar  with  it, 
yes.    I  purchased  that  prospectus  at  that  time. 

Q.  As  a  matter  of  fact,  you  examined  those 
specifications  and  went  over  them  with  a  view  to 
constructing  a  yjlant  to  work  in  conjunr-tion  with 
the  contractor's  gravel  plant? 

A.     That  is  true. 

Q.  And  those  provisions,  Mr.  Morrison,  are 
substantially  the  same  as  the  provisions  that  are 
set  forth  in  the  complaint,  on  pages  4,  4-A,  and 
4-B,  with  reference  to  the  recovery  of  the  gold  by 
the  owners? 

A.     Yes,  with  one  or  two  im7)ortant  exceptions. 

Q.     Now,   I   call  your  attention,   Mr.   Morrison, 
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first,   particularly   to   some   of   those   specifications 
as  they  appear  on  page  4 — and  I  will   read   now 
from  the  single-spaced  portion   of  page  4   of  the 
complaint    (reading)  : 

''The  sand  and  gravel  plant  to  be  constructed 
by  the  United  States  of  America  so  as  to  permit 
the  installation  of  gold  recovery  devices  requiring 
a  vertical  drop  of  not  more  than  20  feet  for  ma- 
terials which  will  pass  a  standard  one-quarter  inch 
screen,  and  a  vertical  drop  of  not  more  than  eight 
feet  for  material  which  is  retained  on  a  standard 
one-quartei'  inch  screen  but  passes  a  standard  one- 
inch  screen,  said  gold  recovery  devices  to  be  fur- 
nished, installed,  and  operated  by  the  [104]  owner 
and,  except  as  specifically  indicated  below,  without 
cost  to  the  United  States  of  America." 

I  call  your  attention,  Mr.  Morrison,  to  that  para- 
graph. Was  the  matter  of  the  elevation  of  that 
material  and  the  vertical  drop  discussed  in  these 
conferences  between  yourself  and  the  interests  that 
you  represented,  and  the  United  States? 

A.     Absolutely. 

Q.  And  what,  if  anything,  was  said  in  those 
conferences  concerning  the  20-foot  drop  for  ma- 
terial which  would  pass  a  standard  one-quarter  inch 
screen?  A.     I  didn't  get  the  ([uestion. 

Q.  What,  if  any  thing,  was  said  in  those  con- 
ferences concerning  tlu^  vertical  drop  of  20  feet 
for  material  which  would  pass  a  standard  one- 
quarter  inch  screen? 
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A.  A  great  deal  was  said.  Incidentally,  the 
process  was  reversed 

Mr.  McMillan:  I  move  to  strike  the  answer  as 
not  responsive. 

The  Court:     The  answer  will  b^  stricken. 

Mr.  Cornish:  Q.  Was  the  matter  of  the  eleva- 
tion of  that  material  and  the  vertical  drop  dis- 
cussed in  these  conferences  between  yourself  and 
the  interests  that  you  represented,  and  the  United 
States, — calling  your  attention  particularly  to  that 
provision  of  the  specifications  which  I  read  (read- 
ing) : 

*'The  sand  and  gravel  plant  to  be  constructed 
by  the  United  States  of  America  so  as  to  permit 
the  installation  of  gold  recovery  devices  requiring 
a  vertical  drop  of  not  more  than  20  feet  for  ma- 
terials which  will  pass  a  standard  one-quarter  inch 
screen,  and  a  vertical  drop  of  not  more  than  eight 
feet  for  material  which  is  retained  on  a  standards 
one-quarter  inch  screen  but  passes  a  standard  one- 
inch  screen,'' 

-  A.  Yes,  it  was.  I  said  it  was,  absolutely.  [105] 
i  Q.  And  what  was  said  in  those  conferences  con- 
cerning the  20-foot  drop  for  material  which  would 
pass  a  standard  one-quarter  inch  screen,  and  a 
vertical  drop  of  not  more  than  20  feet  for  material 
which  is  retained  on  a  standard  one-quarter  inch 
screen  but  passes  a  standard  one-inch  screen? 

A.  That  is  what  I  was  trying  to  tell  you.  That 
language  is  wrong  there.  The  modus  operandi  is 
reversed;  it  is  just  the  other  way  around. 
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:Mr.  McMillan:  I  move  that  the  witness'  answer 
be  stricken  upon  the  ground  that  it  is  not  respon- 
sive. 

The  Court :     The  answer  is  stricken. 

Mr.  Cornish:  Q.  Was  that  subject  discussed, 
that  question  of  the  vertical  drop  discussed? 

A.     Absolutely. 

Q.     What  was  said  by  you? 

A.  I  contended  that  we  needed  that  in  order  to 
pass  the  material  over  those  devices  by  gravity.        I 

Mr.  McMillan :  I  move  that  that  answer  be 
stricken  upon  the  ground  that  it  is  not  responsive. 

The  Court:     Stricken. 

Mr.  Cornish:  Q.  The  question  is,  Mr.  Mor- 
rison: What  did  you  tell  them? 

A.  I  told  them  what  I  wanted.  I  told  them  I 
wanted  20  feet  of  drop  for  material  which  goes 
over  that  fineness,  and  eight  feet  Avould  be  sufficient 
for  the  quarter-inch.  They  garbled  it.  It  w^as  just 
reversed  the  wav  thev  made  it. 

Q.  In  other  words,  what  you  mean  is  that  in 
the  conference  what  was  discussed  was  just  the 
reverse  of  what  they  put  in  the  specifications? 

A.     Absolutelv. 

Q.  What  is  the  reason  for  those  drops  that  are 
specified? 

A.  In  order  to  make  the  materials  pass  through 
your  ])lant  by  gravity,  so  that  you  will  not  have 
to  use  power  to  elevate. 

Q.     Calling  your  attention   to  Paragraph  A,  at 
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the  top  of  page  4-A  of  the  complaint,  I  read  the 

following-  (reading)  :  [106] 

''All  material  which  will  pass  a  standard  one- 
inch  screen  to  be  segregated  by  the  United  States 
of  America  into  two  sizes,  and  delivered  to  the  gold 
recovery  devices  by  force  of  gravity  from  screen 
or  trommel  in  such  a  manner  that  no  material 
amount  of  gold  is  lost  before  delivery.  Separate 
sizes  to  be  delivered  to  the  top  of  the  gold  recovery 
devices  are  to  be  as  follows: 

''(a)  All  material  which  will  i}ass  a  standard 
one-quarter  inch  screen; 

''(b)  All  material  which  is  retained  on  a  stand- 
ard one-quarter  inch  screen  but  passes  a  standard 
one-inch  screen." 

Was  the  matter  of  the  separation  of  those  two 
sizes  of  gravel  discussed  in  the  conferences  between 
yourself  and  the  United  States  representatives  ? 

A.  Yes.  I  was  asked  why  that  was  necessary 
and  my  reply  w^as  that  the  method  of  treatment 
for  the  fine  was  in  jigs  and  Ainley  bowls,  which 
the  larger  stuff  would  go  over  the  riffles. 

Q.  And  w^hat,  if  anything,  was  said  by  the 
United  States,  or  those  representing  the  United 
States,  concerning  the  separation? 

A.  I  think  they  agreed  with  me  at  that  time 
that  the 

Mr.  McMillan:     Just  one  moment. 

May  it  please  the  Court,  I  move  that  that  be 
stricken. 

The  Court:     Stricken. 
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Mr.  Cornish :  Q.  Just  state  what  they  said  con- 
cerning those  requirements? 

A.     They  agreed  to  do  so. 

Q.     They  said  they  would  do  so? 

A.     Yes,  indeed. 

Q.  Now,  reading  the  next  paragraph  of  those 
specifications,  Mr.  Morrison,  being  paragraph  (b), 
at  line  9,  on  page  4-A  (reading:)  : 

'^Sufficient  water  to  be  delivered  by  the  United 
[107]  States  of  America  to  the  top  of  the  gold 
recovery  devices  for  their  efficient  operations,  such 
amount  not  to  exceed  2,100  gallons  per  minute." 

Was  that  discussed? 

A.     That  was  discussed. 

Q.  What,  if  anything,  was  said  by  you  in  those 
conferences  concerning  the  requirement  of  2,100 
gallons  of  water  per  minute? 

A.  There  was  considerable  conversation  about  it. 
In  the  beginning,  the  size  of  the  plant  that  was  to 
separate  the  gravel  was  too 

Mr.  McMillan:  May  I  ask  that  the  answer  go 
out  as  not  responsive,  may  it  please  the  Court? 

The  Court:     Yes;  it  will  go  out. 

The  Witness:  I  scarcely  know  how  to  answer 
the  question  any  other  way. 

Mr.  Cornish  :  Q.  Let  me  ask  you  this  question : 
In  connection  with  the  uallonage  of  water  per  min- 
ute, was  the  rate  of  the  removal  of  the  gravel  from 
the  bar  discussed?  A.     Positively. 

Q.  What  was  said  at  those  conferences  concern- 
ing the  relation  of  the  amount  of  gravel  that  would 
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be  removed  from  the  bar,  or  the  rate  of  removal  of 
gravel  from  the  bar,  as  compared  to  the  gallonage 
of  water? 

A.  My  request  for  the  quantity  of  material  to 
be  handled  per  hour  brought  a  response  of  100 
yards  an  hour,  and  I  discussed  the  quantity  of 
water  at  that  time,  and  that  was  agreed  to. 

Q.  In  other  words,  this  figure  of  2,100  gallons 
of  water  per  minute  was  based  upon  the  removal 
of  100  yards  of  gravel  per  hour? 

A.     That  is  correct. 

Q.     Now,  reading  paragraph  (c)    (reading)  : 

^^  Sufficient  electrical  energy  to  be  delivered  by 
the  United  States  of  America  to  the  gold  recovery 
[108]  devices  for  their  efficient  operation,  such 
amount  not  to  exceed  20  horsepower  of  connected 
load." 

What,  if  anything,  was  said  at  those  conferences 
concerning  the  relation  of  the  horsepower  to  oper- 
ate the  gold  recovery  devices,  as  compared  with 
the  rate  at  which  the  gravel  would  be  removed  from 
the  bar? 

A.  The  discussion  was  based  upon  100  yards 
per  hour,  and  that  20  horsepower  would  be  more 
than  adequate.    We  agreed  on  that. 

Q.  Now,  calling  your  attention  to  paragraph 
(P),  as  it  appears  on  page  4-A  of  the  complaint, 
between  lines  24  and  25  (reading)  : 

^'The  owner  to  operate  the  gold  recovery  devices 
in  such  manner  and  at  a  rate  that  the  prime  pur- 
pose of  the  sand  and  gravel  plant,  i.  e.,  the  pro- 
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duetion   of  cleaned,   well  graded  sand  and  gravel, 
will  not  be  retarded." 

What,  if  anything,  was  said  at  those  conferences 
regarding  that  matter  mentioned  in  the  paragraph 
which  I  have  just  read,  as  compared  to  the  rate 
of  the  removal  of  the  gravel  from  the  bar? 

A.  At  that  time  there  was  much  discussion  on 
the  amount  and  the  quantity,  and  the  quality  of 
material  to  be  brought  to  us.  It  was  our  contention 
that  our  plant  must  be  adequate.  In  other  w^ords, 
I  felt  that  the  contractor  and  I  had  to  w^ork  very 
carefully  together,  and  I  believe  at  that  time  the 
United  States  Engineers  agreed  with  me  that  that 
was  the  proper  thing.  The  exact  w^ords  used 
escape  me  now.     It  has  been  a  long  time  ago. 

Q.  Mr.  Morrison,  would  a  plant  that  operated 
with  2,100  gallons  of  water  per  minute,  with  nn 
electrical  energy  of  20  horsepower  of  connected 
load,  handle  gravel  in  such  a  manner  that  the  prime 
7)urpose  of  recovery  of  sand  and  gravel  would  not 
be  impeded  in  the  operation  at  a  rate  in  excess  of 
100  yards  per  hour  removal  [109]  from  the  plant? 

A.     Positively  not.     It  would  bury  it  hopelessly. 

Q.  Was  there  anything  said,  Mr.  Morrison,  in 
these  conferences  between  yourself  and  the  engi- 
neers, concerning  the  limitation  of  the  contractor 
as  to  the  amount  or  rate  at  which  he  would  dig 
the  gravel  from  the  bar  for  refining?  A.     Yes. 

Q.     What  was  said? 

A.  T  think  Mr.  Stanley  made  the  assertion  thnt 
the  contractor  wouUl  be  more  or  less  under  their 
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supervision,  and  would  be  required  to  limit  his  pro- 
duction to  that  point. 

Q.  Now,  Mr.  Morrison,  for  a  stationary  plant 
what,  in  your  opinion,  is  the  value  to  a  miner  of 
the  digging  of  the  gravel,  the  elevating  of  the  gravel 
to  the  heights  that  I  have  just  read,  and  the  fur- 
nishing of  the  amount  of  water  that  I  have  just 
read,  and  the  amount  of  electrical  energy  that  I 
have  just  read, — what  is  the  value  of  that  service 
per  cubic  yard  of  gravel  recovered? 

A.  A  very  minimum  of  10  cents  per  cubic  yard. 
The  plant  would  have  to  be  very  efficient. 

Q.  Would  that  vary  to  any  extent,  Mr.  Mor- 
rison, where  a  portable  plant  was  used? 

A.  Yes,  it  would  vary.  Your  costs  w^ould  come 
down  from  three  to  live  cents. 

Q.  Then  it  would  have  a  value  of  five  to  seven 
cents  per  cubic  yard?  A.     That  is  correct. 

Q.     To  have  that  work  done  for  you,  and  that 
water  furnished,  on  a  portable  plant  ? 
A.     That  is  correct. 

Q.  Now,  is  it  possible,  Mr.  Morrison,  to  operate 
a  portable  plant  in  connection  with  a  sand  and 
gravel  plant,  the  primary  purpose  of  which  was 
the  recovery  of  clean  sand  and  gravel,  suitable  for 
concrete  aggregates'? 

A.  It  would  be  entirely  possible,  yes.  If  a 
plant  were  designed  to  work  in  conjunction  with  it. 
The  contractor  already  had  a  plant  with  a  capacity 
of  250  yards  [110]  per  hour,  and  that  was  the 
thing  that  got  us  into  trouble,  because  he  insisted 
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that  was  the  plant  he  was  going  to  install  there. 

Q.  In  the  recovery  of  the  gold,  or  in  carrying 
out  the  provisions  of  the  contract  that  you  and  the 
engineers  had  discussed,  was  it  possible  for  you  to 
recover  a  substantial  portion  of  the  gold  with  the 
gallons  of  water  per  minute  and  the  electrical 
energy  per  minute,  or  sufficient  electrical  energy 
to  be  delivered  for  efiScient  operation,  and  the 
vertical  drop  provided  in  conjunction  with  the 
handling  of  the  gravel,  with  a  plant  of  250  yards 
capacity  per  hour? 

A.  Positively  not,  because  the  limitations  were 
left  out  of  the  specifications. 

Q.  Then  the  limitations  that  you  testified  was 
discussed  of  100  yards  per  hour  was  not  placed  in 
this  contract?  A.     That  is  correct. 

Mr.  McMillan:  Are  you  contending  that  there 
was  a  contract  reduced  to  writing? 

Mr.  Cornish :     No. 

Mr.  McMillan:  You  are  simply  now  attempting 
to  show  the  negotiations  betw^een  the  parties? 

Mr.  Cornish:  To  show  that  there  were  nesrotia- 
tions;  that  certain  materials  and  matters  were  dis- 
cussed; and  that  because  of  the  turn  of  events  it 
was  impossible  for  the  defendant  to  meet  these 
conditions,  because  the  contractor  was  not  limited 
by  the  Government  as  to  the  rate  at  which  he  could 
take  sand  and  gravel  and,  consequently,  it  was 
impossible  for  the  defendants  to  recover  the  gold 
and  comply  with  the  specifications,  namely,  that 
they  should  not  impede  the  sul)stantial  recovery  of 
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this  plant.  That  at  the  time  it  was  understood  the 
parties  contemplated  the  taking  of  100  yards  per 
hour,  and  it  developed,  after  the  contract  was  let, 
and  after  the  suit  was  filed,  that  the  contractor 
[111]  intended  to  use  a  plant  that  produced  250 
yards  per  hour,  as  distinguished  from  one  that 
produced  100  yards  per  hour. 

Mr.  McMillan:  But  no  plant  was  ever  set  up, 
was  it  ? 

Mr.  Cornish:     No,  no  plant  was  ever  set  up. 

Q.  You  and  your  associates  have  been  connected 
with  this  property  how  long,  Mr.  Morrison? 

A.     Ten  years. 

Q.  And  you  are  familiar  with  the  location  and 
the  boundaries  and  the  controls  of  the  property? 

A.     Very  much  so. 

Q.  AVhat  acreage  of  the  entire  40.34  acres,  Mr. 
Morrison,  is  gold-bearing  gravel? 

A.     Approximately  30  acres  in  both  bars. 

Q.     Thirty  acres?  A.     Yes. 

Q.     Is  all  of  that  30  acres  exposed  gravel? 

A.  Oh,  no;  no.  The  channel  of  the  river  is 
gravel. 

Q.  That  30  acres  includes  the  bed  over  which 
the  water  of  the  river  flow^s  ?  A.     Yes. 

Q.  That  is  gravel,  as  well  as  the  portion  above 
the  water?  A.     Yes. 

Q.  And  that  30  acres  includes  that  portion  of 
the  bar  up  above,  which  is  under  the  hill  ? 

A.     That  is  not  taken  into  consideration  at  all. 

Q.     In  other  words,  that  portion  on  which  you 
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ran  this  drift  of  56  feet  in  length  is  not  included 

in  that  30  acres?  A.     Not  at  all. 

Q.  What  portion  of  your  30  acres,  Mr.  Mor- 
rison, is  on  the  inside  of  the  bend,  and  what  portion 
is  on  the  outside,  or  on  the  south  end  of  the  prop- 
erty? 

A.  I  can  only  approximate,  but  I  would  say 
20  to  21  acres  in  the  large,  or  the  east  bar,  and 
nine  or  ten  acres  on  the  west  side. 

Q.  In  your  judgment,  Mr.  Morrison,  was  it 
possible  to  mine  the  bar  on  the  south  end  of  the 
property  at  the  same  time  that  gravel  [112]  opera- 
tions were  taking  place  on  the  inside  of  the  bend? 

A.  With  ease.  It  would  be  the  proper  place 
to  work,  in  fact. 

Q.  Would  such  an  operation  have  in  any  way 
interfered  with  the  removal  of  concrete  aggregates 
from  the  bar  on  the  inside  of  the  bend? 

A.     I  don't  think  it  could  possibly  interfere. 

Mr.  Cornish:     You  may  cross  examine. 

Cross  Examination 

Mr.  McMillan:  Q.  Mr.  Morrison,  during  these 
negotiations,  the  quantity  of  gravel  that  it  would 
be  necessary  to  take  in  order  to  get  the  concrete 
for  use  in  construction  of  the  dam,  what  quantity 
was  discussed? 

A.  From  70,000  to  100,000  yards,  if  I  remember 
correctly. 

Q.     But  never  above  that  at  any  time? 

A.     Oh,  yes,  it  was.    Indefinite. 
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Q.  Do  I  miderstand  your  testim.ony  to  be  that 
there  was  never  any  discussion  of  a  definite  nature 
as  to  the  required  amount  of  concrete  aggrer^ates 
that  would  be  required  in  the  construction  of  the 
Ruck-a-Chucky  Dam? 

A.     Did  you  understand  that? 

Q.     What  was  your  answer? 

A.     It  was  my  understanding  that  it  should. 

Q.  What  was  your  understanding  during  these 
negotiations  ? 

A.  During  these  negotiations,  the  damsite  was 
discussed,  and  the  requirements  were  estimated 
roughly  at  70,000  to  100,000  yards  of  concrete  ag- 
gregates, and  after  that  time  the  damsite  was 
moved;  I  was  not  able  to  get  anyone  to  give  me 
an  estimate 

Mr.  McMillan:  I  move  that  that  be  stricken  as 
not  responsive. 

The  Court;     It  will  be  stricken. 

Mr.  McMillan:  Q.  Now,  Mr.  Morrison,  I  un- 
derstood from  you  that  after  your  application  had 
been  made  for  a  patent  in  this  case,  you  transferred 
your  interest. 

A.     That  is  correct.  [113] 

Q.  Did  you  transfer  your  interest  after  you 
had  made  the  test  with  reference  to  the  quantity 
of  gold  in  that  gravel? 

A.  No.  That  transfer  was  for  the  purpose  of 
convenience  in  obtaining  a  patent  and  protecting 
the  original  locator. 

Am  I  correct  in  answering  the  question  in  that 
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way?  I  have  always  had  the  management,  but  the 
legal  part  of  it  was  transferred  to  Mr.  Miedel  and 
Mr.  and  Mrs.  O'Connor  for  the  purpose  of  obtain- 
ing the  patent.  Miedel  and  Associates  are  partners, 
who  have  the  title  to  the  property. 

Q.     Haven't  you  an  interest  in  the  property? 

A.  A  lease  only.  The  title  stands  in  the  name 
of  R.  J.  Miedel  and  Mr.  and  Mrs.  O'Connor. 

Q.  What  is  the  duration  of  your  lease  on  the 
property  ? 

A.  For  the  duration  of  the  war,  I  suppose ;  it  is 
indefinite. 

Q.     That  lease  was  entered  into  when? 

A.  Long  before  the  discussions  with  the  engi- 
neers' office.  I  would  have  to  go  back  to  my  notes 
to  give  you  an  accurate  answer. 

Q.     Have  you  a  written  lease? 

A.     Yes,  sir;  there  is  a  written  lease. 

Q.     For  what  term,  please? 

A.     A  five-year  term. 

Q.     Beginning  when? 

A.     I  should  say  sometime  in  1935. 

Q.     That  has  expired,  has  it  not — the  term? 

A.  No,  it  has  not.  It  has  been  extended  by 
agreement. 

Q.     By  written  agreement? 

A.  I  think  counsel  will  bear  me  out  on  that.  I 
think  that  has  all  been  taken  care  of. 

Q.     Do  you  know  whether  it  has  or  not? 

A.     Not  positively. 
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Mr.  Cornish:  Mr.  McMillan,  the  leases  are  all 
attached  to  the 

Mr.  McMillan:     I  have  the  witness  in  hand  now. 

Mr.  Cornish:  I  object  to  the  question  upon  the 
ground  that  [113a]  the  written  lease  is  the  best 
evidence. 

Mr.  McMillan:  I  am  trying  to  find  out  from 
this  witness, — and  not  from  Mr.  Cornish — not  only 
his  interest  in  the  property,  but  also  his  interest 
as  a  witness. 

The  Court:     Overruled. 

Mr.  McMillan :  Q.  You  say  you  have  a  written 
lease,  w^hich  Avas  extended.  It  was  extended  from 
what  time?  A.     I  don't  remember. 

Q.     You  said  you  thought  it  had  not  expired. 

A.     It  has  not  expired. 

Q.  And  you  know  the  consideration  for  the 
lease.  A.     Yes,   I   do. 

The  Court:     Q.     Is  it  on  file? 

A.     It  is  attached  to  these  papers,  somewhere. 

Mr.    McMillan:     Q.     What    papers? 

A.     A  copy  of  it  is  attached  to  our  answer. 

Mr.  Cornish :  All  the  lease  defining  the  rights 
of  the  parties  are  attached  to  the  answer  and 
marked  as  exhibits. 

Mr.  McMillan:  Q.  When  did  you  first  become 
interested  in  this  property,  Mr.  Morrison? 

A.  In  1932,  before  the  road,  or  the  bridge,  was 
built. 

Q.  When  did  you  first  hear  of  the  Ruck-a- 
Chucky  project? 
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A.  About  a  year  prior  to  the  conferences  with 
the  engineers. 

Q.     That  would  be  about  w^hat  time'? 

A.     The  Act  was  passed  in  1935. 

Q.  You  had  never  been  advised  of  U.  S.  Rivers 
&  Harbors  Committee  Document  No.  50  prior  to 
that  time? 

A.  I  think  not;  I  think  not.  I  mav  have  known 
it  sometime  in  May  or  June  of  that  year,  because 
there  was  some  question  about  title  at  that  time. 

Q.     Some  question  about  what  title? 

A.     Our  title. 

Q.     In  what  regard? 

A.     Oh,  a  little  matter  of  claim-jumping.  [113b] 

Q.     Sir? 

A.  A  little  matter  of  claim-jumping.  There 
was  an  adverse  title  suit  along  about  that  time. 

Q.     Claim-jumping    when?  A.     In    1934. 

Q.  That  property  up  there  had  been  withdrawn 
from  entry  in  1928,  had  it  not? 

A.     Technically,  yes. 

Q.  And  it  was  reopened  w^hen,  for  the  location 
of  mining  claims? 

A.  I  would  say  it  was  reopened  sometime  in  the 
early  part  of  1934,  or  maybe  in  the  latter  part  of 
1938. 

Q.     Was  it  not  in  August,  1938? 

A.     Possibly. 

Q.  What  interest  did  you  have  in  that  property 
at  the  time  it  was  reopened  for  entry? 
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A.  I  had  machinery  on  the  ground  and  was 
working. 

Q.  You  didn't  expect  at  that  time,  as  the  situa- 
tion stood,  to  be  able  to  make  an  application  for 
a  patent,  did  you,  before  it  had  been  reopened? 

A.     No. 

Q.     Who  was  interest  with  you  in  the  property? 

A.  At  that  time  one  of  the  very  men  who  are 
today  interested,  and  the  Crone  brothers  were, 
whom  we  later  bought  out. 

Q.  When  did  you  first  set  up  some  machinery 
there  for  the  purpose  of  mining  that  property? 

A.     Just  prior  to  its  restoration. 

Q.     What  is  that? 

A.  Just  prior  to  restoration  to  the  public 
domain. 

The  Court :  Mr.  McMillan,  it  is  now  recess  time. 
(Recess.)  [113c] 

The  Court:     You  may  proceed,  gentlemen. 

Mr.  McMillan:  Q.  Now,  Mr.  Morrison,  are 
you  prepared  to  state  that  you  didn't  know  of  the 
contemplated  construction  of  the  Ruck-a-Chucky 
Dam  prior  to  the  Act  of  Congress  of  1935,  that 
there  were  discussions,  and  that  there  were  public 
documents  and  surveys  made  by  the  State  and  the 
California  Debris  Commission,  and  House  docu- 
ments of  Congress  recommending  that  sites  be  put 
up  there  on  the  Upper  Narrows  and  other  places  in 
California,  in  furtherance  of  hydraulic  mining? 

The  Witness:     May  I  have  the  question  again? 

The  Court :  The  reporter  will  read  the  question. 
(Question  read  by  the   reporter.) 
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A.     No. 

Mr.  McMillan:  Q.  Never  heard  of  any  such 
thing?  A.     No. 

Q.     No  one  ever  told  you  anything  about  it? 

A.  No.  May  I  clarify  it?  I  think  you  mis- 
understood ni}^  answer.  I  said  I  am  not  prepared 
to  state  I  knew  these  things  were  going  on,  but — 

Q.  Did  you  have  any  definite  information  in 
respect  to  it? 

A.  Only  that  which  appeared  in  the  news- 
papers. I  presume  I  did  know  what  was  going  on 
in  the  newspapers. 

Q.     Yes.      And    it    was    thought    that    the    dam 
would  be  put  on  the  Middle  Fork  of  the  American  \ 
Eiver,  the  Ruek-a-Chucky  Dam,  is  that  correct? 

A.  Yes.  I  can  tell  you  when  I  learned  about 
it.  When  they  started  construction  on  the  North 
Fork  Dam.  Now,  if  someone  knows  the  date  of 
that,  that  is  when  I  learned  about  it. 

Q.  And  the  time  you  became  interested  in  that 
property  was  in  1932? 

A.     1932;  that  is  correct. 

Q.  Then  you  jDursued  that  interest  until  1934, 
w^hen  mining  machinery  [114]  came  in  there? 

A.     That  is  right. 

Q.  Did  you  purchase  the  machinery,  or  who 
purchased  the  machinery  that  went  in  there  in 
1934?  A.     My  associates  and  I. 

Q.     What? 

A.     M}^  associates   and  I,   a   partnership.     May 
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I  explain,  your  Honor?     May  I  explain  how  we 

got  in  there? 

The  Court:     Just  answer  the  question. 

Mr.  McMillan:  Q.  That  machinery  cost  you 
how  much? 

A.  The  original  installation,  perhaps  eight  or 
ten  thousand  dollars.  I  am  not  prepared  to  say 
now. 

Q.  Was  the  full  extent  of  the  use  of  that 
machinery,  your  mining,  just  what  you  testified  to 
here  today? 

A.  I  don't  know  what  you  are  referring  to.  I 
testified  to 

Q.     What  use  did  you  make  of  the  machinery? 

A.     Set  up  a  dragline. 

Q.     That  is  the  only  one  you  set  up? 

A.     At  that  time. 

Q.     Or  any  other  time,  with  that  machinery? 

A.  Yes,  we  put  in  other  work  from  time  to 
time.  ' 

Q.     What  other  work? 

A.     We  have  spent  a  great  deal  of  money  there — 

Q.  Did  you  do  anything  besides  spending 
oaonev  ? 

A.  Yes,  indeed;  a  great  deal.  We  did  our 
assessment  work.    Yes,  indeed. 

Q.  Did  you  make  any  tests  on  the  property 
Deyond  the  three  tests  you  have  testified  to  this 
Horning?  A.     Yes,  sir. 

Q.     With  reference  to  time,  when? 

A.     Each  summer  I  spent  time  there. 
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Q.  That  was  for  the  purpose  of  doing  location 
work,  wasn't  it? 

A.  Not  always,  no;  assessment  work.  Assess- 
ment work  requires  10  feet  of  tunnel,  10  feet  of 
shaft,  or  an  equal  amount  of  surface  work.  [115] 

Q.  Other  than  that  drifting  and  shafting,  the 
work  that  was  done  in  furtherance  of  doing  the 
assessment  work,  did  you  do  any  other  work? 

A.     Oh,  yes,  indeed. 

Q.     What? 

A.  The  north  drift,  the  56-foot  tunnel,  was  an 
exploration  tunnel  to  learn  what  happened  to  the 
bedrock,  to  see  if  it  remained  the  same ;  we  thought 
it  might  dip  down  and  reveal  a  -channel. 

Q.  And  you  aided  in  the  preparation  of  the 
application  for  a  i^atent  in  1938,  did  you  not? 

A.     I  don't  understand. 

Q.  The  application  was  made  in  1938  for  a 
patent,  I  think  it  was,  for  this  mining  claim.  Did 
you  assist  in  the  preparation  of  that  application? 

A.     I  don't  recall  for  certain. 

Q.     You  don't  recall  definitely? 

A.     I  think  I  was  asked  some  question. 

Q.  At  that  time  you  were  interested  in  this 
claim?  A.     That  is  right. 

Q.  But  you  assigned  your  interest  in  it  after- 
wards, is  that  true? 

A.  No — I  am  not  prepared  to  tell  you  the  date 
of  the  assignment,  because,  as  I  say,  it  was  a 
matter  of  convenience 

Q.     Did  you  assign  youi*  interest  in  this  patent, 
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or  your  claim  to  this  mining  property,  prior  to  the 
payment  of  the  money  to  the  Government  on  the 
application  for  the  patent? 

A.     I  am  not  sure.    I  don't  really  know  that 

Q.     Did  you  pay  any  portion  of  that  money? 

A.  I  don't  really  know  when  that  money  was 
paid. 

Q.  Well,  that  money  was  $2.50  an  acre,  wasn't 
it  ?  A.     Yes. 

Q.  And  do  you  remember  when  the  patent  was 
issued  ? 

A.     No.    It  was  after  the  condemnation  suit. 

Q.  Yes.  Now,  during  the  course  of  these  nego- 
tiations that  started,  [116]  we  will  say  more  than 
a  year  before  the  condemnation  suit  was  brought, 
during  the  course  of  your  discussions  and  negotia- 
tions, oftentimes  the  question  of  title  came  up,  did 
it  not,  in  discussing  these  matters  with  Mr.  Hjelm 
and  others  as  to  the  title  of  this  property,  and  the 
patent  had  not  yet  issued? 

A.  Yes,  sir,  that  is  right;  there  was  some  dis- 
cussion regarding  title. 

Q.  You  didn't  expect  any  money  to  be  paid 
under  these  negotiations  until  the  title  matter  had 
cleared  up,  did  you? 

A.     No,  nor  at  any  time — 

Q.  Now,  isn't  this  a  fact,  Mr.  Morrison:  that 
during  all  your  negotiations  with  the  Govern- 
ment— and  I  am  prepared  to  say  the  same  with 
reference  to  you  folks — these  negotiations  were 
all  being  conducted  in  good  faith,  is  that  true  ? 
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A.     Absolutely,  as  far  as  I  am  concerned. 

Q.  You  said  that  after  this  complaint  was  filed, 
these  specifications  were  then  called  to  your  atten- 
tion, and  you  found  they  were  drawn  up  in  such 
a  way  that  they  were  backwards 

A.     Yes;  they  were  just  reversed. 

Q.  Isn't  it  a  fact  that  is  an  exact  copy  of  the 
specifications  that  were  furnished  in  a  letter  by 
Mr.  Cornish  to  the  United  States  Attorney? 

A.  No;  it  was  reversed.  It  may  have  been  a 
typographical  error,  but  it  w^as  reversed. 

Q.  Well,  he  furnished  the  specifications,  did  he 
not,  to  the  United  States  Attorney,  before  the  com- 
plaint was  filed?  A.     Perhaps. 

Q.     Well,  do  you  know? 

A.     I  don't  know. 

Q.  Let  me  ask  you:  You  said  you  were  talking 
to  a  representative  of  the  contractor  after  this 
condenmation  suit  was  brought. 

A.     That  is  right.  [117] 

Q.  And  you  have  introduced  in  evidence  certain 
photographs  that  you  took  at  that  time. 

A.     That  is  right. 

Q.  Why  were  you  concerned  at  that  time  about 
taking  photographs  ? 

A.  If  you  were  the  manager  of  an  enterprise, 
wouldn't  you  be 

Mr.   McMillan:     Just   a   moment. 

I  ask  that  that  be  stricken  out  as  not  responsive. 

The  Court:     It  will  be  stricken. 
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Mr.  McMillan:  Q.  What  caused  you  to  take 
the  photographs? 

A.     As  the  manager,  I  felt  it  my  duty  to  do  so, 

Q.     They  were  taken  at  that  time,  were  they? 

A.    Absolutely. 

Q.  Did  you  ever  do  any  mining  on  Sweetwater 
Creek  up  in  El  Dorado  County?  A.     No. 

Q.  What  was  the  character  of  your  mining  in 
El  Dorado  County?  A.     El  Dorado  County? 

Q.  Yes.  Did  you  do  any  mining  up  there  in 
El  Dorado  County? 

A.     Yes;  on  this  property. 

Q.     On  this  property?  A.    Yes. 

Q.     Not  on  any  other? 

A.     Not  on  any  other. 

Q.  And  the  extent  of  your  mining  in  Placer 
County  is  limited  to  this  particular  property? 

A.     Not  Placer  County,  but  El  Dorado  County. 

Q.     El  Dorado  and  Placer  County,  isn't  it? 

A.  There  is  a  difference  of  opinion  there.  We 
believe  it  to  be  in  El  Dorado  County. 

Q.     None  of  it  in  Placer  County? 

A.  I  wouldn't  be  prepared  to  argue  it  with  you. 
I  believe  there  mav  be  a  small  corner  in  Placer 
County. 

Q.  How  many  years  were  you  up  in  Alaska 
mining?  A.     Three  years. 

Q.  What  was  the  nature  of  your  mining  up 
there  ? 

A.  Gold  mining,  with  the  exception  of  one 
winter.    [118] 

Q.    Let  me  ask  you  this:  Were  you  actively  en- 
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gaged  in  mining  during  this  period  you  have  testi- 
fied to^  A.     xVbsolutelv. 

Q.     What  became  of  your  jewelry  business? 

A.     I  wasn't  in  the  jewelry  business. 

Q.     You    testified    on    your    direct    examination 
that  you  were  in  the  jewelry  business  for  40  years.   ' 
What    happened    to    your    jewelry    business    when 
you  were 

A.  I  learned  the  trade  when  I  was  a  youngster. 
I  was  in  the  jewelry  business  at  various  times,  I 
said,  for  40  years.  I  was  an  apprentice  40  years 
ago. 

Q.  At  the  time  you  were  interested  in  this 
property  we  have  here  under  consideration  you 
were  in  the  jewelry  business? 

A.     Are  you  asking  me  a  question? 

Q.     Yes.  A.     What  was  the  question? 

Q.     Were  you  in  business  in  1934? 

A.     Yes,  sir. 

Q.     Where?  A.     Berkeley. 

Q.  And  you  have  continued  in  that  business 
there  continuously  since,  is  that  correct? 

A.  Precisely.  I  have  two  sons  that  take  care 
of  the  business,  and  I  can  come  and  go  as  I  like. 

Q.  It  doesn't  give  you  much  time  to  do  mining, 
does  it? 

A.     It  hasn't  since  the  war.    Before  the  war,  ves. 

Q.     What  mining  have  you  done? 

A.  I  have  produced  more  chrome  and  magne- 
sium than  any  man  in  America  for  the  last  war. 
It  is  a  matter  of  record. 
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Q.  I  am  talking  about  as  connected  with  this 
property.  I  am  holding  myself  to  that  as  closely 
as  I  can. 

A.     Pardon  me;  I  misunderstood  you. 

Q.  You  say  you  have  done  a  great  deal  of 
crome  and  magnesium  and  platinum  mining? 

A.     Not   platinum;   molybdenum   I   said. 

Q.  Have  you  ever  had  any  experience  in  plati- 
num mining?  [119] 

A.     Stream  bed  deposits,  yes.     That  is  all  there 
is  in  this  country, 
b  Q.     Is  there  a  lot  of  bla<3k  sand  on  this  property? 

A.     Yes,  quite  a  lot. 

Q.  You  remember  I  called  the  Court's  attention 
to  an  affidavit  of  yours,  an  affidavit  in  which  you 
set  forth  there  is  45,000,000  pounds  of  black  sand 
up  there? 

A.  I  should  like  to  see  that.  I  think  that  is  a 
typographical  error,  also. 

Q.     Of  the  value  of  $1.00  a  pound  or  miore. 
r  A.     I  should  like  to  see  that. 

Q.  I  show  you  a  copy  of  your  affidavit  which 
was  filed  in  resistance  to  our  motion  to  go  on  the 
property  to  make  tests  on  there,  on  page  3  (ex- 
hibiting document  to  the  witness  and  reading)  : 

^'In  addition  to  said  free  gold,  1%  percent  of  the 
total  deposit  of  gravel  and  sand  on  said  real  prop- 
ert}^  is  vrhat  is  commonly  called  black  sand;  that 
said  black  sand  contains  platinum,  irridium,  and 
other  vahiable  elements  of  the  platinum  group; 
that  approximately  45,000.000  pounds  of  said  black 
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sand  is  in  said  deposit,  and  said  black  sand  has  a 

value  of  $1.00  a  pound  or  more." 

A.     That  is  possible. 

Q.  Well,  how  did  you  arrive  at  that^  What 
investigation  did  you  make  to  arrive  at  that  state- 
ment? It  is  not  made  on  information  or  belief,  but 
positively. 

A.  Much  of  our  sampling  revealed  three  per- 
cent of  the  total  volume  was  black  sand. 

Q.  Well,  I  mean  the  platinum  and  the  chromium 
and  the  tungsten,  and  kindred  minerals.  How  did 
vou  arrive  at  that?  A.     In  two  wavs. 

Q.     State  them,  please. 

A.  By  determination,  metallurgical  determina- 
tion, setting  aside  the  various  elements,  precipitat- 
ing [120]  them,  and  learning  what  they  consisted 
of,  and  then,  by  a  firm  in  San  Francisco  who 
specializes  in  the  purchasing  and  the  working  of 
that  material, 

Q.     Did  you  submit  tests  to  them? 

A.     Positively. 

Q.  Did  you  not,  some  years  ago,  take  a  great 
quantity  of  black  sand  to  the  Selby  Smelting  Com- 
pany to  have  tested?  A.     Yes,  sir. 

Q.     AVhat  was  the  result  of  those  tests? 

A.     Do  you  know  why? 

Q.  I  am  asking  you  what  was  the  result  of 
those  tests? 

A.  You  are  speaking  of  a  great  quantity.  Do 
you  remember  the  quantity?  It  seems  to  me  it 
was  900  pounds. 
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Q.    What  was  the  result  of  that  test? 

A.    $20.00. 

Q.  In  other  words,  it  wasn't  enough  to  pay  ex- 
penses, was  it? 

A.  No;  but  that  was  a  test.  That  was  done  to 
determine  whether  or  not  our  recovery  devices  were 
doing  their  work,  and 

Q.  The  most  valuable  thing  you  have  in  that 
property,  in  your  opinion,  would  be  the  black  sand  ? 

A.     Yes,  at  $1.00  a  pound. 

Q.  Yes.  And  45,000,000  pounds  you  have  up 
there?  A.     No;  that  is  an  error. 

Q.    To  what  extent? 

A.     Perhaps  one  cipher. 

Q.  In  other  words,  you  maintain  now  that  the 
value  of  that  is  $4,500,000,  and  not  $45,000,000? 

A.     Something  a  great  deal  more  reasonable. 

Q.  Well,  do  you  contend  that  there  is  more  gold 
up  there  than  that? 

A.     Yes,  if  it  is  all  recovered;  yes. 

Q.     More  than  $4,500,000? 

A.  If  the  black  sand  is  $1.00  a  pound,  obvi- 
ously. Whether  that  market  will  stay  or  not  I 
don't  know. 

Q.  Mr.  Morrison,  you  stated  that  there  is  about 
30  acres  there  [121]  of  exposed  gravel. 

A.     That  is  right. 

Q.     How  many  cubic  yards  would  that  be? 

A.  I  must  say  to  you  that  I  employed  a  firm  of 
engineers,  Milborn  Brothers,   United   States  Min- 
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eral  Surveyors.     They  surveyed  the  entire  section 

for  us  at  a  cost  of  fourteen  hundred  odd  dollars. 

Q.     Who   is   ''us"?  A.     Milborn   Brothers. 

Q.  No;  ''they  surveyed  it  for  us,"  you  said. 
Who  is  "us"? 

A.  The  same  partnership,  Miedel,  R.  J.  Miedel, 
and  associates. 

Q.     Milborn  Brothers  made  the  survey? 

A.     That  is  right. 

Q.     You  never  made  the  survey? 

A.  No;  I  caused  it  to  be  made  under  my  super- 
vision.   I  was  there  every  moment  of  the  time. 

Q.     And  the  result  of  that  survey  was  what? 

A.  The  result  of  that  survey,  when  I  asked  to 
have  the  gravel  surveyed,  was  a  million,  if  my 
memory  serves  me,  three  hundred  thousand  yards. 

Q.  Now,  as  a  result  of  your  observations  and 
your  tests  you  have  made  on  that  property,  what 
value  do  you  place  on  that  gravel  up  there,  1,300,000 
cubic  yards,  a  yard?  What  is  the  average  value 
per  cubic  yard  of  that  1,300,000  cubic  yards? 

A.  It  would  only  be  approximate,  but  it  is  much 
better  than  a  dollar  a  yard. 

Q.     Much  better  than  a  dollar  a  yard? 

A.     Yes. 

Q.  Did  you  arrive  at  that  valuation  as  a  result 
of  those  tests  to  which  you  testified  this  morning 
on  your  direct  examination?  A.     Yes. 

Q.     And  upon  that  ground  solely? 

A.     No;  there  have  been  other  tests  made  there. 

Q.     T  am  speaking  of  tests  made  by  yourself. 
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A.     By  myself,  that  is  right. 

Q.  You  have  only  made  the  tests  to  which  you 
have  testified  in  [122]  this  court  this  morning  on 
your  direct  examination?  A.     Oh,  no. 

Q.     On  that  property? 

A.  Oh,  no;  I  have  made  many  more  tests  on 
that.  I  have  no  notes  on  them  any  more,  no  log 
of  the  holes,  or  anything  else,  but  I  have  done 
much  more  work  than  that. 

Q.  I  understood  you  to  testify  awhile  ago  that 
sinking  a  shaft  up  there  is  better  than  using  the 
drill  method,  drilling.  A.     That  is  correct. 

Q.  Because  by  sinking  a  shaft  you  can  take  out 
all  of  the  material.  A.     That  is  right. 

Q.     Now,  you  sunk  a  shaft  up  there,  did  you? 

A.     Yes. 

Q.  I  am  referring  to  the  one  you  testified  to 
this  morning.  A.     Two. 

Q.     Did  you  take  out  all  of  the  material? 

A.     And  placed  it  on  the  dump,  yes. 

Q.     Sir? 

A.  Took  it  out  and  placed  it  on  the  dump  and 
took  a  measured  sample  of  the  different  levels,  as 
I  described. 

Q.  But  you  didn't  test  all  of  the  material  you 
took  out,  did  you? 

A.  No.  I  didn't  say  I  did.  I  wish  you  could 
see 

Q.     But  you  did  not?  A.     No. 

Q.  Now,  in  reference  to  that  drag  cut,  when 
was  that  ?    That  was  W'hen  you  had  that  machinery 
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in  there?     By  the  way,  you  lost  that  machinery, 

didn't  you?  A.     Some  of  it. 

Q.  Most  of  it,  didn't  you?  A  storm  came  up 
there,  and  the  water  came  up,  and  you  lost  most 
of  that  machinery,  didn't  you? 

A.  No;  some  we  saved  by  getting  it  onto  the 
bank  ahead  of  time.    We  were  a  little  late. 

Q.  Well,  that  is  not  always  too  safe  up  there 
to  do,  dredger  mining,  is  that  a  fact? 

A.     No,  that  is  not  a  fact. 

Q.  You  can  dredge  up  there  all  the  year 
around? 

A.  Yes,  all  [123]  through  the  year.  In  the 
winter  time  you  can  put  your  dredger  against  the 
bank. 

Q.  Have  you  had  any  experience  in  dredging 
with  these  things  called  doodle-bugs? 

A.     Sure.    Bought  one  once  upon  a  time. 

Q.  It  is  your  opinion  that  you  can,  at  any  time 
of  the  year,  safely  take  dredging  machinery  into 
that  property? 

A.     That  is  my  considerate  opinion. 

Q.  It  wouldn't  be  dangerous  to  go  in  there  in 
the  winter?  A.     No. 

Q.     Well,  you  lost  your  machinery. 

A.  Left  it  on  the  bar  and  lost  it.  I  was  mis- 
taken. I  didn't  realize.  Now,  I  have  had  the  ex- 
perience; it  wouldn't  happen  again. 

Q.     Did  you  ever  get  any  machinery  after  that? 

A.     Yes. 

Q.     To  what  extent  did  you  get  any  machinery 
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after    that    and    set    it    up    in    operation    on    the 

l)roperty  ? 

A.  Well,  now,  you  say  ''after  that."  You  mean 
after  the 

Q.     Loss  of  that  machinery. 

A.  No,  no  serious  attempt,  because  we  had  then 
entered  into  negotiations  with  the  United  States 
Engineers. 

Q.     AVhen  was  that  machinery  lost? 

A.  I  don't  know  the  exact  time;  one  of  the 
highest   storms. 

Q.  Well,  that  test  that  you  made  was  in  1934, 
that  dragline  test,  wasn't  it? 

A.  That  is  right.  It  was  lost  subsequently,  lost 
since  that  time. 

Q.  You  never  operated  at  all  after  that,  did 
you? 

A.  I  don't  understand  quite  what  you  rriean  by 
operate. 

Q.  Did  you  ever  operate  any  mining  machinei*y 
up  there  after  that?  A.     Yes. 

Q.  What  was  the  extent  and  nature  of  that 
machinery?   [124] 

A.     A  mechanical  pumj)  to  control  the  water. 


Q 

A 

Q 

A 

Q 

A 


What  was  the  cost  of  that? 

Seven  or  eight  hundred  dollars. 

Who  provided  that  machinery? 

Myself. 

Entirely  yourself.     Did  you  lose  it.  too? 

No. 
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Q.  Did  you  ever  recover  any  gold  from  this 
property  and  send  it  down  to  the  Mint? 

A.     Yes,  sir. 

Q.  What  became  of  that  gold  that  you  sent 
down  to  the  Mint? 

A.  Just  what  becomes  of  any  other  gold  that 
you  send  down  to  the  Mint. 

Q.     Have  you  got  the  reports  on  that? 

A.     No ;  that  is  in  the  office. 

Q.     What  office? 

A.     R.  J.  Miedel  and  Associates. 

Q.  Well,  it  is  quite  important  that  you  should 
have  those  tests  when  you  are  considering  the  val- 
uation of  that  property  up  there,  isn^t  it? 

A.     No,  not  at  all. 

Q.  You  didn't  consider  those  reliable  tests,  did 
you  ?  A.    Yes. 

Q.  Now,  let  me  ask  you  this:  Tell  us  just  exactly 
what  you  did  at  the  time  that  you  cut  that  strip 
there,  that  cut.  I  think  you  took  out  28,000  cubic 
yards,  didn't  you?  A.     No. 

Q.  How  much?  What  was  the  length  and  width 
of  it? 

A.  Pan-sha})ed,  approximately  300  feet  long  by 
40  feet  wide,  the  edges  sloping  in,  because  when  you 
drag  it  out  it  caves.  No  attempt  was  made  to 
measure  it. 

Q.     No  measurement  whatevei*  in  yardage? 

A.     No  testimony  on  it  here;  no  report  on  it. 

Q.  Well,  that  is  why  I  am  trying  to  get  the 
information,    Mr.   Morrison,   because   it   w^as   verv 
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indefinite  to  me,  and  I  am  trying  to  clear  it  up 
now.     You  made  no  measurement  of  the  yardage, 
did  [125]  you? 

A.,    Perhaps  I  did  at  the  time,  but  I  preserved 
none  of  that. 

Q.     Kei3t  none?  A.     No,  sir. 

Q.     Well,   on  what   did   you  base   these   reports 
that  you  had  here  this  morning? 

A.  This  is  hand  work  below  that  cut.  The  log 
shows  that,  Mr.  McMillan. 

Q.  But  the  log  doesn't  show  the  quantity  of 
material  that  vou  took  out,  does  it?  A.     Yes. 

Q.     The  entire  quantity  of  material? 

A.  They  are  all  measured  samples  of  4^/^  cubic 
feet  and  a  cubic  yard;  every  sample  is  measured. 

Q.  How  long  did  that  mining  operation  con- 
tinue ? 

A.  I  didn't  get  the  question.  You  mean  the 
dragline  plant? 

Q.    Yes. 

A.     That  continued  about  three  months. 

Q.  And  these  tests  were  made  over  that  period 
of  time? 

A.  No;  these  tests  were  made  by  myself.  The 
dragline  operation  was  when  the  Crones  were  in 
the  organization. 

Q.  Now,  let  us  take  up  the  next  tests.  As  I  un- 
derstand it,  in  the  bottom  of  that  cut  you  sunk  a 
sump  four  by  four  cubic  feet,  is  that  correct? 

A.     That  is  correct. 

Q.     And  you  went  down  six  feet,  is  that  correct? 


248  F.  M.  O'Connor,  et  al.,  vs. 

(Testimony  of  William  Harlan  Morrison.) 

A.  If  I  might  refer  to  that  log  I  could  tell  you 
accurately.     Let's  see;  approximately  six  feet. 

Q.  That  would  be  about  96  cubic  feet,  wouldn't 
it  ?  A.     Perhaps. 

Q.     Huh*?  A.     Perhaps. 

Q.  All  right.  And  you  took  five  samples,  ac- 
cording to  your  testimony? 

A.     That  is  right. 

Q.  That  would  be  a  cubic  yardage  of  about 
221/2  feet,  wouldn't  it?  These  samples  were  in 
quantity  of  about  22V2  cubic  feet,  [126]  is  that 
correct?    Each  sample,  is  that  correct? 

A.     Each  sample. 

Q.     Well,  why  didn't  you  sample  all  of  it? 

A.  I  was  trying  to  get  accurate  figures  on  the 
measurement,  and  measuring  them  in  a  small 
bucket.  We  considered  at  that  time,  with  those 
different  levels,  a  4^^^  cubic  foot  sample  was  suf- 
ficient. 

Q.  Didn't  I  understand  from  your  testimony 
that  you  had  a  great  deal  of  water  trouble  at  that 
time?  A.     That  is  correct. 

Q.  Well,  isn't  one  of  the  great  advantages  of 
sinking  a  shaft  that  you  keep  the  w^ater  out? 

A.     You  keep  it  out  with  ]uunps,  yes. 

Q.  Well,  if  you  sink  a  shaft,  and  the  water 
seeps  in,  and  you  have  water  trouble,  by  reason  of 
specific  gravity,  the  weight  of  the  gold,  the  gold 
gets  in  there  and  it  sinks  to  the  bottom,  doesn't  it? 

A.     No. 

Q.     None  of  it  gets  in? 
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A.     No,  I  wouldn't  say  none  of  it  gets  in. 

Q.  In  other  words,  if  you  sink  a  shaft,  and  on 
account  of  water  conditions  leave  that  shaft  open 
for  an  extensive  period,  no  gold  will  come  in  from 
the  outside"? 

A.     This  was  not  left  for  an  extensive  period. 

Q.     How  long  did  you  leave  that  shaft  there? 

A.  Only  overnight.  It  was  running  contin- 
uously, and  I  think  the  work  took  four  or  five 
days,  maybe  six  days. 

Q.     You  worked  four  or  five  days  on  the  shaft? 

A.     That  is  right. 

Q.     And  you  took  five  samples? 

A.     Yes,  sir. 

Q.     414  cubic  feet  for  each  sample? 

A.     Yes,  sir. 

Q.  And  it  was  a  cut  four  by  four  feet,  is  that 
correct?  A.     Yes. 

Q.     And  you  went  down  six  feet? 

A.     That  is  right.  [127] 

Q.     Why  didn't  you  sample  the  rest  of  it?'  ■ 

A.  I  think  I  testified  a  moment  ago  I  felt  the 
4^/2  cubic  foot  sample  was  sufficient,  and  there  was 
considerable  labor  involved  in  working  on' a  sriiall 
table 

Q.  Well,  you  tested  by  taking  samples  at  ran- 
dom, didn't  you?  A.     No. 

Q.  Didn't  you  testify  there  was  a  drift  that 
ran  back  under  the  hill  56  feet? 

A.     That  is  right. 

Q.     Didn't  you  start  in  and  take  a  sample  there 
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where  you  started  the  drift,  and  then  go  in  for  a 
distance  and  take  a  sample,  and  in  one  place  in  a 
crevice  you  found  some  gold  in  good  quantity 

A.     No;  just  one  little  nugget. 

Q.  Is  it  an  extraordinary  thing  for  a  nugget  to 
get  under  a  boulder? 

A.  Not  an  extraordinary  thing  for  a  nugget  to 
get  under  a  boulder,  no;  that  is  what  it  would  do. 

Q.  And  that  is  what  happens,  isn't  it?  Among 
mining  men  that  is  not  considered  a  fair  test? 

A.     Is  it? 

Q.  I  am  asking  you.  Among  mining  men  that 
is  not  considered  a  fair  test  ? 

A.     Yes,  sir,  it  is  a  fair  test. 

Q.  Isn't  it  considered  a  fairer  test  by  mining 
men  that  when  you  are  running  a  drift  or  shaft 
and  you  hit  a  sample  that  runs  unnaturally  higher 
than  the  rest  to  throw  it  out? 

A.     You  certainly  would  not  throw  it  out. 

Q.  It  doesn't  make  any  difference  how  hot  it 
is,  you  throw  it  in  with  the  rest  and  average  them 
all  up  together? 

A.     What  do  you  mean  by  '^hot"? 

Q.  Well,  you  say  you  are  a  mining  man.  That 
is  a  common  locution  among  mining  men. 

A.  It  depends  on  what  one's  instructions  are. 
If  you  were  mining  for  yourself,  you  would  take 
all  the  gold  you  found  there,  and  you  would  want 
to  make  the  test  to  [12<S]  satisfy  yourself 

Q.  Were  you  ?naking  the  test  to  satisfy  vour- 
self^  or  were  you  making  the  test  because — .    As  I 
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understand,  there  was  some  trouble  up  there,  and 
you  wanted  to  get  at  the  bottom  of  it.    What  were 
you  making-  the  test  for? 

A.  I  repeat  the  testimony  I  uttered  this  morn- 
ing: In  order  to  justify  the  spending  of  my  money 
as  well  as  my  associates'  money,  and  I  certainly 
wouldn't  throw  away  a  good  nugget  to  knock  the 
value  down,  nor  would  I  include  a  thing  I  felt 
should  not  be  included. 

Q.  Well,  then,  in  fairness  to  your  associates 
and  to  yourself  you  believed,  then,  that  it  would  be 
proper  that  when  a  hot  test  showed  up,  an  unusual 
one,  and  you  found  a  nugget  of  gold  behind  a 
boulder  or  in  a  crevice,  that  that  should  be  added 
up  and  divided  up  with  the  other  tests  made,  is 
that  true'? 

A.  If  you  were  seeking  an  average,  I  would 
say  no. 

Q.  Now,  tell  us  a  little  more  about  that  drift 
under  the  hill,  that  tunnel  that  was  under  the  hill. 
How  deep  did  that  go  in  there? 

A.     The  distance  ? 

Q.     Yes.  A.     How  deep  down? 

Q.    Yes. 

A.  Well,  when  it  goes  into  the  bar  it  is  21 
feet  from  the  collar. 

Q.     And  how  wide? 

A.     At  that  time  it  was  six  by  six. 

Q.     How  far  back  did  it  extend  into   the  hill? 

A.     56  feet. 
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Q.  And  the  entire  distance  under  that  hill  is 
about  a  hundred  feet,  isn't  it^ 

A.     I  don't  understand  what  you  mean. 

Q.     What  is  the  distance  under  the  hill? 

A.     To  our  line,  you  mean? 

Q.     Yes.  A.     It  is  156  feet. 

Q.  Then  there  is  a  hundred  feet  more  under 
the  hill? 

A.  That  is  right,  but  the  only  samples  I  sub- 
mitted are  for  the  [129]  first 

Q.     How  many  samples  did  you  take? 

A.  Five,  four  of  which  are  in  that  drift  ex- 
tending over  a  distance  of — let  me  see — 15  feet,  my 
theory  being  that  is  as  far  as  it  would  be  feasible 
for  a  dragline  or  bucket  line  scraper  to  go,  and 
the  rest,  I  was  looking  to  see  what  happened  to 
the  bedrock,  or  whether  we  had  a  channel  in  there. 

Q.  You  didn't  take  that  test  as  determinative 
of  whether  or  not  to  advise  vour  associates  to  do 
thus  and  so,  did  you?  A.     This  last  test? 

Q.     Yes. 

A.  No.  I  think  I  testified  that  was  assessment 
work. 

Q.  As  a  factor  and  an  element  in  determining 
in  your  own  mind  as  an  expert  the  recoverable  gold 
in  the  entire  acreage,  you  threw  that  out,  didn't 
you  ?  A.     Precisely. 

Q.     That  cut  no  figure  at  all? 

A.  Well,  the  difference  between  15  and  56  feet. 
The  15  feet  is  grouiul  that  can  ])e  dredged  with  a 
doodle-bug. 
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Q.  Yes.  And  if  you  kept  on  mining  under  that 
hill,  the  hill  would  come  down  on  you,  wouldn't  if? 

A.  There  was  no  thought  of  mining  in  the  hill. 
We  only  owned  156  feet  of  it. 

Q.  Anyone  undertaking  mining  operations  in 
that  hill  there  w^ould  be  in  very  graive  danger  of 
having  the  hill  coming  dow^n  on  him,  would  he  not? 

A.  It  would  depend  on  what  kind  of  a  miner 
he  was. 

Q.  You  wouldn't  expect  the  United  States  Gov- 
ernment, in  taking  concrete  aggregates,  to  go  under 
that  hill,  would  vou? 

A.     I  haven't  discussed  that  at  all. 

Q.     Well,  would  you,  in  your  judgment? 

A.     Oh,  no,  of  course  not.     Of  course  not. 

Q.  Mr.  Morrison,  after  1934,  when  you  lost  that 
plant,  why  did  [130]  you  abandon  the  mining  of 
that  property  for  so  many  years? 

A.     Never  at  anv  time  was  it  abandoned. 

Q.  Well,  did  you  set  up  equivalent  mining  oper- 
ations after  that  ?  A.     Was  it  necessary?  ''  "No. 

Q.     Just  let  it  remain  idle?  •" 

A.     No,  it  didn't  remain  idle. 

Q.     You  never  leased  it,  did  you? 

A.     No ;  had  no  intention  of  doing  so. 

Q.  Did  you  ever  make  any  effort  to  have  it 
dredged  on  a  royalty  basis?  '       '"• 

A.  I  purchased  a  dredger,  but  dropped  the  idea 
when  we  began  these  negotiations. 

Q.     Whom  did  you  purchase  a  dredger  from? 

A.     Through  the  Pan-American  Dredging  Com- 
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pany.    It  was  a  dredger  which  had  just  finished  an 

operation  over  in  the  county. 

Q.     What  did  you  pay  for  it? 

A.     I  didn't  pay  for  it. 

Q.     Oh,  you  didn't  pay  for  it? 

A.  We  had  a  contract  to  buy  it,  and  when  the 
negotiations  were  started  we  asked  them  to  cancel 
the  contract. 

Q.  Just  when  did  you  ask  them  to  cancel  the 
contract?  A.     I  couldn't  say  that. 

Q.     Near  what  time? 

A.  I  could  ascertain  that  from  correspondence, 
but  I  haven't  it  with  me. 

Q.  About  what  time,  as  close  as  you  can  arrive 
at  it? 

A.     I  believe  around  April  or  May,  1939. 

Q.     Up  to  that  time  you  had  done  nothing? 

A.  I  don't  understand  why  you  persist  so  about 
doing  nothing. 

Q.  I  am  talking  about  having  set  up  machinery 
and  having  a  going  enterprise  in  the  way  of  mining 
that  property.     You  never  did,  did  you? 

A.  I  don't  understand  the  question,  Mr.  Mc- 
Millan. 

Q.  Did  you  ever  set  up,  after  1934  or  1935,  any 
mining  machinery,  [131]  and  operate  actively  that 
property?  A.     Yes,  yes. 

Q.     What  was  that?    That  $900  investment? 

A.  Yes,  that  is  one  of  thoni.  Another  was  a 
small  dragline,  which  was  considered  nothing  in 
the  world  but  a  test  to  see  whether  the  values  ran 
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somewhat   uniformly,   and  we   ascertained   that  to 
3ur  own  satisfaction. 

Q.     What  was  the  contract  price  on  this  dredger? 

A.     Twenty-eight  thousand  odd  dollars. 

Q.     Forty-eight  thousand? 

The  Reporter:  Q.  Did  you  say  twenty-eight 
thousand  or  forty-eight  thousand? 

A.  No ;  he  is  putting  words  in  my  mouth  again. 
No;  twenty-eight  thousand. 

Mr.  McMillan:  Q.  Mr.  Morrison,  in  your  opin- 
ion is  that  the  proper  way  to  mine  that  property, 
to  dredge  it? 

A.     Precisely. 

Q.     Sir?  A.     Precisely. 

Q.     The  most  practicable?  A.     Precisely. 

Q.     The  most  logical?  A.     Yes. 

Q.     Then  why  didn't  you  do  that  long  before? 

A.     (Witness  laughs.) 

Q.  You  had  an  investment  of  $10,000,  and  you 
had  other  investments  there.  Now,  at  this  late 
stage  in  1939  you  were  prepared  to  get  a  dredger 
for  $28,000. 

A.  That  is  correct.  None  were  available  before 
that  time  at  a  price  we  felt  justified  to  pay. 

Q.  The  doodle-bug  became  popular  about  that 
time,  1934  or  1935,  didn't  it? 

A.  No,  it  was  not  practical  until  1938,  and  that 
will  be  borne  out 

Q.  About  that  time,  1934  or  1935,  there  was  a 
great  deal  of  [132]  excitement  in  the  mining  of 
gold  on  account  of  the  price,  $31.00  an  ounce? 
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A.     That  is  correct. 

Q.  And  about  that  time  they  started  in  with 
these  doodle-bugs,  and  later  on  perfected  them? 

A.  That  is  correct.  They  weren't  considered  a 
success  until 

Q.  Did  the  Government  ever  take  any  of  the 
gravel  on  this  i)roperty  for  use A.     Yes. 

Q.      (continuing)    in  the  construction  of  that 

dam? 

A.  I  don't  know^  for  what  use  it  was  taken, 
but  some  was  taken,  and  I  have  been  told 

Q.     I  am  asking  you  of  your  own  knowledge. 

A.     Yes,  I  saw  it  leave. 

Q.     How  much? 

A.  Oh,  1  don't  know;  several  truckloads  of 
gravel  was  taken.  I  think  it  was  used  for  an 
abutment,  but  I  didn't  see  it  done. 

Q.     You  don't  know  that?  A.     No. 

Q.  And  you  don't  know  how  much  was  taken, 
but  it  couldn't  be  beyond  that  several  truckloads? 

A.     No. 

Q.  Now,  this  machinery  was  never  set  up  on 
the  property  to  which  you  testified  this  morning 
that  negotiations  were  going  on  for  the  setting  up 
of,  certain  machinerv  for  the  recoverv  of  orold  ? 
There  was  nothing  set  up,  was  there? 

A.     What  ? 

Q.  In  your  negotiations  certain  machinerv  was 
to  l)e  set  up,  certain  gravel  was  to  be  fed  into  it. 
and  you  were  to  recover  the  ^o\d  and  the  tailincfs 
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given  back  to  the   Government.     That  was  never 

done,  was  it? 

A.  No.  Do  you  know  why"?  Do  you  want  me 
to  tell  you  why? 

Q.     No.     I  am  asking  you  if  it  was  done. 

A.     No. 

Q.  Now,  besides  taking  the  gravel  there,  the 
Government  did  [133]  exercise  some  use  of  that 
property  in  the  way  of  putting  in  a  road? 

A.     No  road. 

Q.     But  they  did  put  a  power  line  in  there? 

A.     That  is  right. 

Q.  So  they  made  some  other  use  besides  the 
contemplated  use  of  also  taking  gravel  and  sand, 
is  that  correct?  Why  hesitate  on  that,  Mr.  Mor- 
rison? You  were  testifying  a  little  while  ago  as 
to  setting  up  some  poles,  power  lines. 

A.  I  see  no  sensible  answer  to  your  question. 
After  having  been  excluded  I  have  no  notion  what 
they  did  there. 

Q.  I  understood  from  your  testimony  you  testi- 
fied, and  you  produced  pictures  in  support  of  your 
testimony,  that  certain  poles  were  put  in  there. 

A.  That  is  correct,  and  that  was  done  prior  to 
the  condemnation  suit. 

Q.  And  nothing  w^as  ever  done  after  the  con- 
demnation suit  was  filed,  is  that  correct? 

A.     Oh,  no,  there  was  work  done  there. 

Q.  Do  I  understand  from  your  testimony  with 
reference  to  the  pictures  you  have  introduced  in 
evidence,  and  also  in  reference  to  these  power  lines, 
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they  were  set  up  before  the  condemnation  suit  was 

brought  ? 

A.  Not  in  their  entirety,  but  they  started  before 
the  condemnation  suit  was  filed. 

Q.  Will  you  tell  us  what  took  place  after  the 
condemnation  suit? 

A.     I  can't  say  to  save  my  life. 

Q.  You  don't  know  whether  anything  was  done, 
do  you? 

A.     Oh,  yes,  I  know  things  were  done 

Q.  Your  testimony  as  to  what  the  Government 
did  in  connection  with  taking  possession  of  that 
property  had  to  do  with  all  things  that  took  place 
before  the  condemnation  suit  was  filed,  is  that 
correct  ? 

A.  Wouldn't  you  say  that  things  were  done 
[134]   after  the 

Q.  Mr.  ]\Iorrison,  I  am  asking  you  a  very  spe- 
cific and  clear  question  that  is  susceptible  of  an 
equally  specific  and  clear  answer. 

(Question  read  by  the  reporter.) 

Mr.  McMillan:     I  will  reframe  the  question. 

A.     Do  that,  please. 

Q.  For  your  better  understanding.  You  intro- 
duced in  evidence  this  morning  certain  i)hotographs 
showing  oil  drums  and  trees  that  w^ere  stripped  for 
the  pur])ose  of  running  power  lines  on  them.  Now, 
when  were  those  pictures  taken? 

A.     I  think  the  testimony  will  show 

Q.     Well,  may  I  have  your  best  recollection  on  it? 
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A.  That  was  on  the  day  of  my  conversation 
with  Mr.  Hoops. 

Q.  Was  that  subsequent  to  the  filing  of  the 
condemnation  suit,  or  before? 

A.     No,  it  was  subsequent. 

Q.     The  pictures  were  taken  subsequent? 

A.     Yes. 

Q.  Now^,  did  that  condition  which  these  pictures 
reflect  exist  prior  to  the  filing  of  the  condemnation 
suit?  A.     I  am  informed  that  it  did. 

Q.  Then,  what  was  done  then  was  done  before 
the  condemnation  suit  was  filed? 

A.  Without  my  knowledge  and  without  per- 
mission. 

Q.     Sir? 

A.  Without  my  knowledge  and  without  permis- 
sion, under  protest  of  the  men  I  had  on  the  property 
at  that  time. 

Q.  Then  some  person  was  a  trespasser  on  that 
property?  A.     That  is  right. 

Q.     And  not  the  United  States  Government? 

A.     That  is  right;  your  contractor,  Mr.  Pollock. 

Q.     But  not  the  United  States  Government? 

A.    Well,   a  representative   of  the   Government. 

Q.  Because  you  saw  the  poles  and  all  this  work 
depicted  in  the  pictures  before  the  suit  was  filed. 

A.     No,  you  misunderstood  me. 

Q.     I  thought  that  was  w^hat  your  testimony  was. 

A.  I  may  have  given  you  the  wrong  impression, 
unintentionally  on  my  part.  You  wouldn't  see  the 
lines  there  on  the  trees  in  the  pictures 
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Q.  That  is  true,  but  were  they  on  there  before 
the  condemnation  suit  was  filed? 

A.     I  don't  know. 

Q.  Will  you  testify  they  weren't  put  up  there 
until  after  the  condemnation  suit  was  filed? 

A.     Perhaps  that  is  correct. 

Q.     I  am  asking  you  if  it  is  correct  now  or  not. 

A.  I  was  informed  they  went  in  there  with  their 
materials  before  the  condemnation  suit  was  an- 
nounced to  us.  What  date  it  was,  I  couldn't  tell 
you  the  date. 

Q.  You  w^ant  your  testimony  to  stand  to  that 
effect?  A.     I  do. 

Q.     When  was  that  gravel  taken? 

A.     Subsequent  to  the  condenuiation  suit. 

Q.     How  long  after? 

A.     Oh,  several  wrecks,  I  imagine. 

Q.  Then  the  only  thing  that  you  know  of  your 
own  knowledge  that  the  Government  did  after  the 
condemnation  suit  was  filed  in  the  way  of  taking 
possession  was  to  take  the  gravel,  is  that  correct? 

A.  Well,  I  am  not  sure,  Mr.  McMillan,  that 
this  is  the  right  ])lace  to  answer  that  question.  I 
do  know  of  many  things  that  developed 

Q.  When  was  that  talk  about  setting  fire  to  that 
house  ? 

A.  Oh,  a  week  or  tw^o,  perhaps,  after  the  taking 
of  possession. 

Q.     Well,  it  was  never  set  afire,  was  it? 

A.     No. 

Q.     AVho  told  you  to  set  fire  to  it? 
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A.     Nobody.  [136] 

Q.  Was  there  some  suggestion  of  burning  it 
down  ? 

A.  That  was  Mr.  Hoops'  suggestion,  that  it 
would  be  the  easiest  way  of  getting  rid  of  it. 

Q.  Do  you  think  the  Government  would  be 
bound  by  an  act  of  that  kind? 

A.     If  j)erformed  by  its  agent,  yes. 

Q.  Do  you  believe  the  Government  is  responsible 
for  the  wrongful  acts  of  its  agents'? 

A.     After  taking  possession 

Q.  I  am  just  trying  to  get  clear,  Mr.  Morrison, 
after  those  poles  were  erected,  whether  those  trees 
were  stripped,  and  whether  the  wires  were  laid, 
before  the  suit  was  filed? 

A.     Well,  I  frankly  don't  know. 

Q.  Name  some  of  those  persons — you  said  there 
were  a  number  of  persons  that  wanted  to  lease  this 
gravel,  or  purchase  this  gravel  from  you.  Who 
were  those  persons'? 

A.  One,  a  man  by  the  name  of  Stagg,  who  is 
the  owner  and  operator  of  several  dredging  opera- 
tions; he  is  one. 

Q.     When  was  thaf? 

A.  That  was  at  the  time  it  was  under  condemna- 
tion.   Just  when  I  couldn't  say. 

Q.     After  the  condemnation  suit  was  filed'? 

A.  That  is  right.  That  is  right.  My  reply  to 
him  was  we  w^ere  under  condemnation  and  couldn't 
deliver  title,  and  therefore  we  would  have  to  dis- 
cuss it  some  other  time. 
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Q.     Now,  who  else?     Who  else? 

A.     I  am  trying  to  think  of  his  name. 

Q.     You  said  there  were  several. 

A.  He  has  an  enormous  dredger.  He  operates 
in  Northern  California.  I  will  think  of  his  name 
in  a  moment.  Then  there  was  a  man  brought  to 
us  by  the  Pan-American  Dredging  Company.  His 
name  I  never  did  learn. 

Q.     When  was  that? 

A.     That  was  a  vear  or  more  ago. 

Q.  Well,  after  the  condemnation  suit  was  filed? 
A.  That  is  [137]  right.  And  prior  to  that  there 
have  been  a  number  of  negotiations.  Mr.  Taylor, 
who  at  that  time  was  operating  the  Hines-Gilbert 
Mine. 

Q.     That  was  about  when? 

A.     Oh,  a  year  before  the  condemnation  suit. 

Q.     Did  you  ever  enter  into  a  contract? 

A.  Naturally  not.  I  planned  to  operate  it  my- 
self.   That  is  no  crime. 

Q.  In  disposing  of  that  gravel  you  had  always 
in  mind,  did  you  not,  that  it  was  gold-bearing? 

A.     Let  me  get  the  question.    In  disposing  of  it? 

Q.  Yes.  If  a  man  came  to  vou  to  buv  that 
gravel  on  that  property  up  there,  would  you  sell 
it  as  gravel,  or  as  gold-bearing  gravel? 

A.  If  he  permitted  us  to  extract  the  gold,  he 
could  buy  the  gravel;  otherwise  not. 

Q.  As  I  understand,  in  vour  contracts  vou  had 
with  these  persons,  or  these  contracts  you  sought 
to  have,  or  persons  desired  to  get  gravel  from  you., 
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that  you  had  an  understanding  to  that  end,  that 
is,  the  only  way  they  could  get  the  gravel  was  to 
permit  you  to  get  the  gold "? 

A.     That  is  correct. 

Q.  Was  that  your  understanding  with  these 
prospective  purchasers  ? 

A.     Prospective  purchasers'? 

Q.  I  understood  from  your  direct  examination 
that  you  had  a  number  of  opportunities  to  sell  that 
gravel,  is  that  right? 

A.  I  think  you  misunderstood  me.  People  came 
to  us  wanting  to  buy  it,  and  as  I  understand,  a 
number  of  people  wanted  to  lease  it,  and  a  number 
of  people  wanted  to  get  a  bond  and  option  to  buy 
on  a  royalty  basis. 

Q.     On  a  royalty  basis'?  A.     Yes,  sir. 

Q.  That,  Mr.  Morrison,  wouldn't  be  a  sale  of 
gravel;  that  is  a  mining  operation,  isn't  it? 

A.    Well,  

Q.     Not  a  sale  of  gravel*? 

A.  Did  you  understand  me  to  say  I  [138]  was 
selling  gravel?  We  have  all  along  maintained  we 
are  not  in  the  gravel  business. 

Q.  I  am  sorry  to  say  that  is  my  understanding 
of  your  response  to  the  questions  your  counsel 
asked  you.  You  have  never  had  any  gravel  to 
sell  to  anyone,  is  that  right? 

A.    We  have  sold  a  small  amount  of  gravel,  yes. 

Q.     How  much? 
^     A.     I  w^ould  say  about  20  yards  to  one  of  the 
mines  up  there  for  concrete  foundations. 
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Q.  But  you  have  no  gravel  for  sale  in  large 
quantities?  A.     That  is  correct. 

Q.     Never  had  any  for  sale  in  large  quantities? 

A.     I  just  testified  we  had  some  for  sale  if 

Q.     But  you  wouldn't  sell  it 

A.     Without  removing  the  gold,  no. 

Q.  Did  you  ever  make  any  tests  on  that  prop- 
erty of  your  own  by  drilling,  drilling  tests? 

A.     Not  ])ersonally;  not  personally. 

Q.  Are  you  familiar  with  making  tests  in  that 
manner  ?  A.     Absolutely. 

Q.  Do  you  know  of  any  piece  of  property  in 
your  entire  experience  outside  of  Alaska  of  like 
quantity,  gravel  property  that  carries  the  gold  con- 
tent to  which  you  have  testified  today  with  refer- 
ence to  this  property? 

A.     I  know  of  no  other  or  I  would  own  it. 

Q.     You  don't  own  this,  do  you? 

A.     A  share  of  it,  yes. 

Q.     Sir?  A.     A  share  of  it,  yes. 

Q.  But  do  you  know  of  any  such  property  out- 
side of  this  ? 

A.  There  are  none  left.  They  have  all  been 
dredged  except  this  one.  This  one  has  never  been 
dredged. 

Q.  Would  you  say  this  property  has  not  been 
dredged  or  mined  at  anv  time? 

A.  I  am  in  a  position  to  prove  that  it  has  [139] 
not  been  dredged.  It  has  been  mined  to  a  certain 
extent,  Init  it  has  never  been  dredcred. 
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Q.  Are  you  in  a  position  to  prove  that  in  the 
early  days,  in  1878,  there  was  not  on  that  Spanish 
Bar  there,  thousands  of  men  carrying  on  mining- 
operations  ? 

A.  Legend  has  it  in  the  Gulch  above,  not  on 
the  Bar. 

Q.  Before  that,  in  1848  and  1849,  isn't  it  a  fact 
that  the  first  million  dollars  ever  taken  off  any 
mining  operation  was  up  in  that  country? 

A.  In  that  country,  yes,  but  not  on  that  prop- 
ertv. 

Q.     Not  on  your  property? 

A.     That  is  correct. 

Q.  Isn't  it  true  that  the  Chinamen  came  after 
that,  up  there  in  that  country,  and  worked  over 
those  bars  in  their  thorough  way? 

A.     That  is  correct. 

Q.  But  no  Chinaman  ever  mined  on  your  prop- 
erty? A.     To  some  extent,  yes. 

Q.  But  that  is  the  extent  of  the  mining  on  your 
property?  A.     That  is  right. 

Q.     And  that  is  practically  virgin  gravel,  then? 

A.     Much  of  it  is,  to  my  knowledge. 

Q.  None  of  it  has  been  pillaged  by  any  opera- 
tions? A.     No,  sir. 

The  Court:  It  is  adjournment  time.  We  will 
adjourn  until  tomorrow  morning  at  ten  o'clock. 

(Whereupon  an  adjournment  was  taken  until 
Thursday,  November  18,  1943,  at  10:00  o'clock 
a.  m.)   [140] 
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Thursday,  November  18,  1943 
10:00  o'clock  a.  m. 

The  Clerk:  United  States  versus  40.34  acres  of 
land. 

Mr.  McMillan:     Ready. 

Mr.  Cornish:     Ready. 

The  Court:     You  may  proceed,  gentlemen. 

Mr.  Cornish:  You  want  to  continue  your  cross 
examination  of  Mr.  Morrison? 

Mr.  McMillan:     No  further  cross  examination. 

Mr.  Cornish:  Mr.  Morrison,  will  you  take  the 
stand,  please? 

WILLIAM  HARLAN  MORRISON, 

recalled  for  the  defendants;  previously  sworn. 

Redirect  Examination 

Mr.  Cornish :  Q.  Mr.  Morrison,  in  Mr.  Mc- 
Millan's  questions  he  asked  you  concerning  any 
tests  you  had  made  on  this  property  other  than  the 
two,  the  shaft  and  the  drifts  of  which  you  testified. 
To  what  extent,  if  anv,  have  vou  made  tests  to 
determine  the  gold-bearing  content  of  the  surface 
gravels  of  that  bar?  And  I  refer  now  to  the  bar 
on  the  inside,  the  El   Dorado  Bar. 

A.  Many  pan  tests,  measured  samples  were  car- 
ried down  to  the  laboratorv  and  worked  on,  to 
satisfy  ourselves  that  we  weren't  spending  our 
money  needlessly  or  uselessly. 

Q.  And  what  did  your  tests  of  the  surface 
gravels  indicate  as  to  the  gold  content? 
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A.  You  refer  now  to  the  surface  gravels  down 
to  \h':  clay  seam,  or 

Q.  The  panning  test,  just  off  the  surface  of 
the  bar. 

Mr.  McMillan :  Well,  may  it  please  your  Honor, 
that  calls  for  an  opinion  of  the  witness,  and  you 
must  have  better  evidence. 

Mr.  Cornish:     Withdraw  the  question.  [141] 

Q.  And  what  did  your  panning  tests  of  the 
gravels  on  the  surface  of  the  bar  show  as  to  gold 
content  ? 

A.     25  to  35  cents  a  yard. 

Q.     25  to  35  cents  a  yard"? 

A.  But  it  must  necessarily  go  that  much  or  you 
couldn't  see  the  sample;  it  wouldn't  be  enough  to 
see 

Mr.  McMillan:  I  ask  that  that  be  stricken  out 
as  a  conclusion  of  the  witness. 

The  Court:     It  mav  c:o  out. 

t/  CD 

Mr.  Cornish:  Q.  On  each  of  these  pan  tests 
that  you  took  of  the  surface  gravels,  after  you  had 
panned  the  gravel  down  to  the  concentrates  you 
mean  you  were  able  to  see  gold? 

A.     Precisely. 

Q.     Free  gold?  A.     That  is  right. 

Q.  Now,  Mr.  McMillan  also  asked  you  concern- 
ing the  sale  of  gravel  on  that  bar.  Do  you  know 
what,  if  any,  sales  of  gravel  have  been  made  in  the 
last  five  years,  of  gravels  from  the  El  Dorado  Bar? 

A.  Perhaps  20  yards.  I  didn't  measure  it  my- 
self, but  a  report  from  a  man  we  had  on  the  ground 
showed  about  20  yards — 
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Mr.  McMillan:  Object  to  that  as  not  the  best 
evidence. 

The  Court:     No,  it  is  hearsay. 

Mr.  Cornish:  Q.  What  price  was  paid,  Mr. 
Morrison,  for  the  sale  of  the  gravel,  and  on  what 
terms?  A.     $2.00  per  yard,  cash. 

Q.  $2.00  per  yard.  And  you  say  that  20  yards 
was  sold?  A.     Yes. 

Mr.   Cornish:     That  is  all. 

Recross  Examination 

Mr.  McMillan:  Q.  When  was  this  20  yards 
sold,  Mr.  Morrison? 

A.  I  am  not  sure  that  I  could  fix  the  exact  date, 
because  I  haven't  with  me  the  report.  It  was  just 
prior  to  the  taking  of  [142]  possession  by  the  Gov- 
ernment Engineers. 

Q.     To  whom  was  it  sold? 

A.     The  Hines-Gilbert  Company — not  the  Hines- 

Gilbert  Company,  the  Slaggard  Mining  Company. 
Q.     For  what  purpose,  Mr.  Morrison? 

A.  I  understand  it  was  to  be  used  as  an  engine 
foundation  at  the  tunnel  mouth. 

Q.  It  was  a  small  quantity  of  20  yards,  is  that 
correct?  A.     That  is  my  testimony. 

Q.     Easily  transportable? 

A.     Well,  if  one  carried  it  on  his  back  it  might — 

Q.  Do  you  know  of  any  sales  around  that  bar 
of  1,300,000  cubic  yards,  the  amount  that  you  esti- 
mate on  that  property?  A.     Not  lately. 
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Q.  Do  you  know  of  any  pioneer  acquisition  of 
the  property? 

A.     May  I  have  that  question  again? 

Q.  Do  you  know  of  any  sales  at  any  time  on 
that  bar  of  1,300,000  cubic  yards  of  gravel,  as 
gravel  ? 

A.     There  has  been  no  project  requiring  it 

Mr.  McMillan:  May  I  ask  that  that  be  stricken 
out  and  the  witness  instructed  to  answer  the  ques- 
tion? 

The  Court:     Yes.    Answer  the  question. 

A.     The  answer  is  no. 

Mr.  McMillan:  Q.  In  your  opinion,  could 
1,300,000  cubic  yards  of  gravel  have  any  market 
for  any  person  or  any  institution  except  someone 
like  the  United  States  of  America,  engaged  in 
projects  similar  to  the  Ruck-a-Chucky  Dam  or  the 
Shasta  Dam? 

A.  Could  a  private  party — let  me  see  if  I  under- 
stand the  question — could  a  private  party  use  that 
much  gravel? 

Q.     I  am  undertaking  to  ask  the  questions. 

A.  Well,  I  am  tiying  to  see  if  I  understand  the 
question. 

The  Court:  The  reporter  w^ll  read  the  ques- 
tion. [143] 

The  Witness:  Yes;  will  you  please  read  the 
question  ? 

(Question  read  by  the  reporter.) 

A.  It  is  true  the  Government  is  the  biggest 
buyer  of  that  class  of  material.    I  have  in  my  brief 
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case  now  requests  for  bids  from  the  United  States 
Govenmient,  the  Department  of  Reclamation,  but 
we  haven't  bid  recently. 

Mr.  McMillan:     Q.     Or  the  State  of  California? 

A.     The  State  of  California,  perhaps. 

Q.  Yes.  Do  you  know  of  any  private  corpora- 
tion or  concern A.     Not  at  this  time. 

Q.     Well,  at  any  time?  A.     Yes. 

Q.     That  you  have  owned  the  property? 

A.  The  power  companies — the  P.  G.  and  E. 
have  bought  that  much  material  at  one  time  or  an- 
other. 

Q.     For  what  purpose? 

A.     The  erection  of  plants  for  power  purposes. 

Q.     Where  ? 

A.     All  over  the  State  of  California. 

Q.     I  mean  in  the  vicinity  of  this  property. 

A.     The  Calaveras  Plant  is  in  this  vicinity 

Q.  Well,  that  is  a  very  large  public  utility,  ex- 
ercising the  power  of  eminent  domain. 

A.  That  is  right.  That  is  the  way  I  am  trying 
to  answer  your  question. 

Q.     That  was  a  power  project,  wasn't  it? 

A.    That  is  true. 

Q.  Do  you  know  what  the  cost  of  that  project 
was?  A.     Not  offliand,  no. 

Q.  Now,  you  have  made  no  further  tests  your- 
self except  those  to  which  you  have  testified? 

A.     That  is  true. 

Q.  One  question  T  want  to  ask  you,  Mr.  Morri- 
son, before  you  leave  the  stand:  Did  I  understand 
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you  to  say  yesterday  that  of  your  own  knowledge 
you  know  of  some  truckloads  of  gravel  taken  by 
this  [144]  contractor  up  to  the  dam  in  connection 
with  the  construction  of  it  after  this  condemnation 
suit  was  tiled?  A.     Yes. 

Q.  You  know^  it  was  taken  from  this  property, 
do  you'? 

A.  I  saw  it  leave  there,  but  I  don't  know  where 
it  went. 

Q.  You  saw  it  leave  there,  but  yoii  don't  know 
where  it  went?  A.     No. 

Q.  You  do  know^  that  in  Section  24  the  Govern- 
ment had  taken  property  there,  also,  do  you  not? 

A.     Yes. 

Q.  And  that  Mr.  Pollock  had  a  camp  site  there, 
did  he  not? 

A.  He  did  have  a  camp  site  up  on  the  hill. 
Whether  it  was  Section  24  I  wouldn't  be  able  to 
say. 

Q.     It  wasn't  on  your  property? 

A.     What? 

Q.     It  wasn't  on  your  property?  A.     No. 

Q.     He  had  trucks  up  there,  didn't  he? 

A.    Yes. 

Q.  And  there  was  a  gravel  bar  on  the  river  up 
there,  wasn't  there?  A.     Not  much  of  a  bar. 

Q.  Not  much  of  a  bar.  Well,  sufficient  for  a 
couple  of  truckloads?  A.     Yes. 

Q.  And  there  was  a  road  from  that  property  to 
the  proposed  damsite,  w^asn't  there? 

A.     Not  at  that  time. 
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Q.     When  was  it  put  in  there'? 

A.     I  couldn't  say  exactly  what  date. 

Q.  Well,  will  you  testify  that  that  gravel  was 
not  taken  from  that  small  bar  by  Mr.  Pollock? 

A.  No,  because  I  didn't  stay  there  and  watch 
him. 

Q.  You  will  not  testify  it  was  taken  from  your 
property,  now,  will  you? 

A.  Yes,  I  will  testify  there  was  two  truckloads 
left  our  property  with  gravel.  Where  it  w^ent  I 
don't  know. 

Q.  That  is,  you  saw  two  truckloads  of  gravel 
drive  from  your  projjerty,  but  you  don't  know  from 
where  it  was  taken,  do  you?  [145] 

A.  Yes,  I  do  know"  where  it  w^as  taken  from, 
because  I  was  sitting  in  the  cabin  looking  out. 

Q.  Then  that  was  before  the  10th  day  of  Octo- 
ber, 1939,  wasn't  it? 

A.     Is  that  the  date  you  took  possession? 

Q.     That  is  the  date  the  complaint  was  filed. 

A.     No,  it  was  after  that. 

Q.     How  long  after  that? 

A.     Oh,  a  week  or  ten  days,  perhaps. 

Mr.  McMillan:     That  is  all. 

Mr.  Cornish:     That  is  all. 
(Witness  excused.) 

Mr.  Cornish:  Mr.  Miedel,  will  you  take  the 
stand  ? 
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RUSSELL  J.  MIEDEL, 
Called  for  the  Defendants;  sworn. 

Direct  Examination 

Mr.  Cornish:  Q.  Mr.  Miedel,  where  do  you 
live?  A.     I  live  in  Piedmont,   California. 

Q.     And  in  what  business  are  you  engaged? 

A.  I  am  engaged  in  the  glass  manufacturing 
business  in  Oakland,  California. 

Q.     And  with  what  concern  are  you  connected? 

A.     The  Hazel  Atlas  Glass  Company. 

Q.  And  what  is  your  position  with  the  Hazel 
Atlas  Glass  Company? 

A.     I  am  director  of  sales. 

Q.  How  long  have  you  been  connected  with  the 
Hazel  Atlas  Glass  Company? 

A.     Twenty-seven  years. 

Q.  And  you  are  one  of  the  defendants,  the  de- 
fendant named  as  R.  J.  Miedel,  in  this  action? 

A.    Yes. 

Q.  And  associated  with  Mr.  Morrison  and  Mr. 
Somerby  in  the  attempts  to  mine  or  gain  profit 
of  some  sort  from  this  particular  piece  of  property 
that  is  in  question  in  this  action?  [146] 

A.    Yes. 

Q.  Now,  when  did  you  first  become  connected 
with  this  property,  Mr.  Miedel? 

A.  Well,  we  all  started  together — I  can't  give 
you  the  exact  year — I  think  it  was  somewhere 
around  1932. 

Q.     1932?  A.     That   was  my   recollection. 
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Q.  At  that  time  was  there  any  mining  ma- 
chinery on  the  property? 

A.  Yes.  We  made  a  deal  with  a  man  by  the 
name  of  Texas  Crone,  I  think  his  name  was,  who 
had  a  dragline,  and  my  recollection  was  he  had  the 
dragline  on  that  bar  when  we  negotiated  and  went 
in  there. 

Q.  When  you  say  you  went  in  there,  what  did 
you  do  in  the  way  of  going  in? 

A.     Well,  we  put  up  money. 

Q.  And  at  the  time  that  you  put  up  the  first 
money  had  you  investigated  the  title  of  the  prop- 
erty? A.     Yes,  I  think  we  did. 

Q.  Had  you  obtained  a  search  of  title  by  a  title 
company  when  you  put  your  first  money  up? 

A.     No. 

Q.  And  for  how  long  a  period  of  time  after  you 
put  up  your  first  money  did  the  Crones  operate 
this  property? 

A.  I  would  say  offhand  for  a  period  of  approxi- 
mately two  years. 

Q.  Two  years.  Now,  during  the  time  that  the 
Crones  operated  the  property  approximately  how 
much  money  did  you  and  your  associates  invest  in 
machinery  alone? 

A.  T  can't  answer  that  question  because  I  don't 
recall  it.  I  would  have  to  consult  our  records.  We 
have  records  on  it,  but  I  can't  say  offhand. 

Q.  What  money  was  put  in  in  machinery,  Mr. 
Miedel,  had  })een — the  machinery  had  been  dam- 
aged and  broken  up  by  floods  before  the  Govern- 
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ment  became  interested  in  condemning  this  prop- 
erty, bad  it  notf  A.     Tbat  is  right. 

Q.  And  except  for  small  bits  of  salvage  lying 
around  the  bar,  [147]  like  a  bucket  or  tipped-over 
hoist,  or  something  of  that  sort,  you  had  no  ma- 
chinery in  place?  A.     That  is  right. 

Q.  Now,  Mr.  Miedel,  when  did  it  first  come  to 
your  attention  that  there  was  any  question  over 
the  title  of  this  property  *? 

A.  Do  you  mean  when  we  heard  that  the  Gov- 
ernment was  going  to  come  in? 

Q.  No.  That  anyone  else  other  than  yourselves, 
the  Crones  and  the  O'Connors,  claimed  title  to  the 
property  ? 

A.  Well,  our  claims  were  jumped,  I  think  it 
was  in  the  year  1934,  and  we  had  a  suit,  at  which 
time  the  judge  decided  in  our  favor,  that  our 
claims  had  been  jumped. 

Q.  That  was  the  case  of  American  River  Gold 
Mining  Company  against  O'Connor  and  the  rest 
of  you  that  were  interested,  that  was  pending  in 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Placer? 

A.     That  is  right. 

Q.  Do  you  recall  the  date  that  was  decided  in 
your  favor? 

A.     No,  I  don't  remember  what  the  date  was. 

Q.  Now,  following  the  determination  of  that 
suit,  did  you  invest  any  more  money  in  mining 
machinery  on  the  property?  That  is,  you  your- 
self?   Anv  substantial  sums? 
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A.     No  sizeable  amount. 

Q.  What,  if  anything,  did  you  do  with  the 
property  following  the  determination  of  this  case 
of  the  American  River  Gold  Mining  Company 
versus  O'Connor? 

A.     Will  you  repeat  that  question,  please? 
(Question  read  by  the  reporter.) 

A.  The  only  thing  we  did,  according  to  my 
recollection,  is  that  we  kept  a  watchman  on  the 
property  to  keep  it  from  being  jumped;  did  our 
assessment  work. 

Q.  Did  you  do  anything  concerning  the  title 
of  the  property? 

A.  Well,  we  spent  a  considerable  amount  of 
money  doing  our  [148]  assessment  work  so  we 
could  get  a  patent  from  the  Government. 

Q.  And  an  application  was  made  to  the  Gov- 
ernment for  a  patent,  was  it? 

A.     Yes,  sir;  and  it  was  granted. 

Q.  Now,  Mr.  Miedel,  at  the  time  this  applica- 
tion for  a  patent  was  made  did  Mr.  Morrison  and 
Mr.  Somerby  and  Mr.  Fisher  retain  any  interest 
in  the  property? 

A.     Yes,  they  had  an  interest  in  the  property. 

Q.     And  what  was  their  interest  in  the  property? 

A.  Their  interest  in  the  property  at  that  time, 
it  is  my  recollection,  was — they  had,  I  think,  25 
percent  each. 

Q.  And  was  that  in  the  property  itself,  or  in 
the  right  to  operate  the  property? 

A.     The  right  to  operate  the  property. 
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Q.  And  with  respect  to  the  title  of  the  property 
itself 

A.  The  patent  was  granted  in  the  name  of  Fred 
and  Stella  O'Connor  and  myself. 

Q.  And  at  the  time  that  the  patent  was  applied 
for  did  Mr.  Morrison  or  Mr.  Somerby  or  Mr.  Fisher 
have  any  interest  in  the  title  of  the  property,  or 
had  that  previously  been  transferred? 

A.  That  had  been  previously  transferred.  They 
didn't  have  any  title  in  the  property  itself. 

Q.     To  whom  had  that  transfer  been  made? 

A.     To  me. 

Q.  And  as  a  result,  the  application  for  patent 
was  made,  and  the  patent  was  issued  to  yourself  as 
a  one-half  owner,  and  to  Mr.  and  Mrs.  O'Connor 
as  one-half  owners?  A.     That  is  right. 

Q.  Now,  in  respect  to  the  time  that  this  con- 
demnation suit  was  filed,  was  that  patent  issued 
before  or  after  the  suit  was  filed? 

A.  The  patent  was  issued  before  the  condemna- 
tion suit  was  filed. 

Q.  Was  it  actually  issued  before,  or  was  it 
applied  for  before? 

A.  It  was  applied  for,  I  think,  Mr.  Cornish — I 
am  not  quite  [149]  sure. 

Q.  To  refresh  your  recollection  as  to  the  date, 
it  was  issued  August  28,  1940,  was  it  not? 

A.  I  think  the  condemnation  suit  was  filed 
against  us  in  November,  wasn't  it? 

Q.  The  condemnation  suit,  Mr.  Miedel,  was  filed 
in  October,  1939.  A.     1939.  ' 
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Q.  Now,  before  this  condemnation  suit  was  filed, 
Mr.  Miedel,  you  were  present  at  a  number  of  con- 
ferences in  the  office  of  Judge  Hjelm,  who  was  then 
United  States  Attorney? 

A.  Yes;  we  had  many  conferences  with  Judge 
Hjelm  and  representatives  from  the  United  States 
Engineers. 

Q.     That  was,  in  particular,  Mr.   Stanley? 

A.     Yes,  sir. 

Q.  Now,  do  you  recall  the  first  inquiry  concern- 
ing the  property,  as  far  as  its  gravel  value  was 
concerned  ? 

A.  The  first  inquiry,  I  think,  was  in  the  year 
1936  or  1937,  at  which  time  we  had  a  talk  with  a 
major  of  engineers,  who  I  think  his  name  was 
Harrison^I  am  not  positive  about  that  name,  but 
that  is  my  recollection. 

Q.     Major  Harrison,  you  say? 

A.  Harrison.  And  he  raised  the  question  as 
to  what  we  considered  the  value  of  the  gravel  in 
the  property  to  be.  He  was  later  transferred,  and 
I  think  his  place  was  taken  by  a  man  by  the  name 
of  Colonel  Chambers. 

Q.  Do  you  recall  that  during  the  month  of  Feb- 
ruary, 1939,  a  request  was  made  by  Colonel  Cham- 
bers for  you  to  submit  a  price  at  which  you  would 
sell  certain  gravel  interests  in  the  property? 

A.     What  year  was  that,  please? 

Q.     In  February  of  1939. 

A.  Yes.  We  had  arrived  at  an  understanding 
with  Judge  Hjelm 
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Q.  I  refer  now  to  before  Judge  Hjelm  came 
into  it.  A.     Oh,  before'?  I  am  not  sure.  [150] 

Q.  To  refresh  your  recollection,  Mr.  Miedel,  I 
will  show  you  a  letter  from  the  War  Department, 
addressed  to  the  office  of  Cornish  &  Cornish  (ex- 
hibiting document  to  the  witness). 

A.     Yes,  that  is  right. 

Mr.  McMillan:     Q.     What  is  the  date  of  that? 

A.     February  17,  1939. 

Mr.  Cornish:  Q.  Then  it  was  on  or  about  the 
17th  of  February,  1939,  that  negotiations  first 
opened  for  the  sale  of  this  gravel? 

A.     That  is  right. 

Q.  Now,  in  earlier  conferences,  Mr.  Miedel, 
w^hat  approach  did  you  make  toward  the  determi- 
nation of  a  price?  Was  it  on  a  royalty  basis,  or 
was  it  on  a  flat  sum  basis? 

A.  My  recollection  is  that  we  first  offered  this 
to  the  Government  on  a  royalty  basis,  and  we  were 
told  that  they  wanted  an  outright  price. 

Q.  Were  you  told  by  them  as  to  what  they  con- 
sidered the  gravel  to  be  worth? 

A.  My  recollection  is  they  told  us  they  con- 
sidered gravel  to  be  worth,  in  place,  10  cents  per 
cubic  yard. 

Q.     That  was  who  made  that  statement? 

A.  My  recollection  is  that  statement  was  made 
by  Mr.  Stanley,  the  Government  engineer. 

Q.  Mr.  Stanley  said  he  considered  it  worth 
about  10  cents  a  yard  in  place? 

A.     That  is  right. 
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Q.  Now,  in  these  conferences,  Mr.  Miedel,  was 
the  amount  of  gravel  that  the  Government  in- 
tended, or  then  thought  they  would  take,  discussed? 

A.  Yes;  we  had  a  number  of  discussions  on 
that.  First  we  wanted  to  hold  the  Government  to 
a  specific  amount  of  gravel,  and  they  didn't  want 
a  specific  amount  named,  because  it  w^as  quite 
possible,  with  the  large-sized  trucks  that  the  con- 
tractor had  to  use,  that  a  considerable  amount  of 
gravel  would  have  to  be  used  on  a  road,  because 
they  were  going  to  use  very  large  units,  and  they 
wanted  a  free  hand  to  take  any  amount  of  [151] 
gravel  they  so  desired. 

Q.  And  was  there  anything  said  about  the  price 
you  were  willing  to  make  on  the  gravel  if  the  Gov- 
ernment recovered  the  gold  for  you? 

A.  The  matter,  as  I  say,  w^as  handled  by  many 
conferences  and  many  approaches,  but  in  the  final — 
one  of  the  later  conferences,  we  asked  for  $20,000 
for  the  right  to  take  over  the  property  and  build 
sluice  boxes  and  jigs  to  handle  it  from  a  stationary 
plant.  Mr.  Stanley  did  say  then,  representing  the 
United  States  Engineers,  they  didn't  want  to  go 
about  $10,000.  We  shaved  our  price  to  $15,000,  and 
Mr.  Stanley  didn't  want  to  go  any  higher  than  ten, 
and  I  finally  said  to  Judge  Hjelm,  *'You  set  the 
price  which  you  think  is  fair,  and  I  w^ill  stand  on 
it."  He  said,  ''We  will  split  the  difference;  make 
it  $12,500."  I  said,  ''All  right,"  and  we  shook 
hands  and  made  the  deal.  You  understand,  in 
addition  to  that  i3ayment  of  $12,500,  the  Govern- 
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ment  was  to  do  other  things  to  assist  us  in  mining 
the  gold.  They  were  to  dig  the  gravel,  lift  it  up 
20  feet  in  the  air,  provide  us  with  water,  and  pro- 
vide us  with  pow^r — all  the  things  necessary  to  run 
it  through  the  sluice  boxes  and  the  jigs.  And  when 
we  extracted  the  gold  they  w^ere  to  remove  the 
tailings,  and  do  many  things  which  would  be  an 
expense  on  us  if  w^e  were  operating  it ;  and  the  size 
of  the  gravel  was  to  be  an  inch  and  an  inch  and  a 
quarter. 

Q.  In  addition  to  the  payment  of  $12,500,  the 
Government  was  to  dig  the  gravel,  elevate  the 
gravel  to  the  height  at  which  it  would  go  through 
your  concentrating  devices  by  gravity,  furnish 
water  and  furnish  power,  and  remove  the  tailings, 
is  that  right? 

A.  That  is  right.  You  understand  by  that  also, 
that  the  construction  we  had  in  mind  was  this :  We 
were  ready  to  mine  this  property.  It  meant  an 
investment  of  somew^here  between  possibly  [152] 
forty  to  fifty  thousand  dollars.  On  this  deal  the 
Government  was  doing  it  for  us,  so  it  wasn't 
necessary  for  us  to  make  any  capital  expenditure. 

Q.  Now^,  Mr.  Miedel  before  this  condemnation 
suit  w^as  filed,  and  when  the  negotiations  were 
pending,  did  you  have  an  opportunity  to  purchase 
mJning  equipment  to  use  on  this  property? 

A.  Yes,  we  could  have  purchased  mining 
equipment. 

Q.     Are  you  familiar  with  the  deal  betw^een  Mr. 
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Morrison  and  the   Pan-American   Dredging   Com- 
pany for  the  purchase  of  a  dredger? 

A.  Yes.  He  discussed  this  \viih  me  and  I  said 
it  was  O.  K. 

Q.     You  were  going  to  put  up  the  money? 

A.  Yes.  I  am  financially  able  to  finance  that 
deal. 

Q.  And  at  that  time  you  intended  to  do  it  had 
the  Government  not  been  intending  to  condemn  the 
property  ? 

A.  That  is  true.  And  you  also  understand,  Mr. 
Cornish,  that  the  United  States  Government, 
through  the  RFC,  were  lending  money  to  encour- 
age mining  in  the  State  of  California. 

Q.  Now,  Mr.  Miedel,  after  this  deal  was  made, 
you  have  testified  to  involving  the  payment  of 
$12,500,  w^as  that  deal  completed? 

A.  After  we  shook  hands  on  that  deal  in  this 
building  here  with  Judge  Hjelm,  a  little  bit  later 
I  was  called  back  up  and  a  conference  was  ar- 
ranged with  Colonel  Chambers,  Mr.  Stanley,  Mr. 
Hjelm,  and  I  think  one  or  two  other  engmeers,  at 
which  time  Colonel  Chambers  objected  to  the  price, 
and  he  wanted  to  know  if  we  wouldn't  be  willing 
to  shave  that  price  so  that  he  could  go  along  with 
it  a  hundred  percent.  We  thought  the  matter  over, 
and  to  terminate  it  we  agreed  to  reduce  the  price, 
my  recollection  is,  five  percent,  or  somewhere 
around  $11,750.  Then  we  thought  the  deal  was 
completed  and  was  going  though  as  soon  as  Judge 
Hjelm  could  comi)lete  the  title.    He  had  gone  back. 
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as  I  understand  [153]  it,  to  everybody  wlio  had 
filed  on  these  claims  to  the  year  1850,  and  he  was 
making  a  title  search,  and  he  told  me  that  as  soon 
as  he  could  complete  this  search,  notwithstanding 
that  we  were  getting  the  patent,  that  the  deal 
would  be  completed.  Then  the  bids  for  the  con- 
tractor were  published  before  our  condemnation 
suit,  and  in  it  it  carried  the  agreement  which  Judge 
Hjelm  and  I  had  agreed,  as  to  what  the  contractor 
was  to  do  to  take  the  gravel,  such  as  raising  it  26 
feet,  supplying  us  with  so  much  water  and  so  much 
jDower,  digging  the  gravel,  and  taking  it  away  from 
the  sluice  boxes,  and  we  assumed  we  had  a  deal, 
but  as  far  as  paying  us  any  money  or  doing  any- 
thing else,  they  have  never  done  it. 

Q.  Do  you  know,  Mr.  Miedel,  whether  any  over- 
tures were  made  to  obtain  from  the  Government 
permission  to  mine  a  portion  of  this  property  while 
the  gravel  was  being  recovered? 

A.  Yes.  In  our  talks  with  the  engineers  and 
Judge  Hjelm,  we  asked  permission  to  retain  half 
of  the  bar  so  we  could  start  mining,  and  my  recollec- 
tion is  we  also  asked  for  another  portion  of  the 
bar  to  start  mining.  In  fact,  that  point  was  up  a 
number  of  times,  and  each  time  we  were  told  they 
didn't  want  us  on  the  property.  In  other  words, 
they  wouldn't  give  us  permission  to  mine  any  part 
which  thev  would  not  use  for  their  own  use. 

Q.  And  was  there  any  discussion  in  these  con- 
ferences,  Mr.    Miedel,    concerning   the    depth    that 
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the  contractor  would  excavate  in  order  to  get  this 

gravel  ^ 

A.  Yes,  that  point  was  raised,  and  we  wanted 
to  have  them  agree  that  they  would  just  take  off 
the  top,  because  we  considered  that  the  further 
down  it  went  the  richer  the  property  became,  and 
they  said  they  didn't  want  any  restrictions  on  them 
in  any  way;  they  w^anted  the  property,  and  they 
were  going  to  take  as  much  gravel  as  they  needed, 
and  they  were  going  to  do  it  the  way  the  contractor 
felt  he  wanted  to  do  it.  [154] 

Q.  And  the  only  restrictions  or  concessions 
which  the  Government  made  are  those  w^ritten  in 
the  complaint,  namely,  the  digging  of  the  gravel, 
the  elevation  of  the  gravel,  the  removal  of  the 
tailings,  and  the  furnishing  of  the  water  and  the 
power?  A.     That  is  correct. 

Mr.  Cornish:     You  may  cross  examine. 

Cross  Examination 

Mr.  McMillan:  Q.  Your  name  is  Robert  Miedel, 
isn't  it? 

A.     Russell. 

Q.     Oh,  Russell?  A.    Yes. 

Q.  Mr.  Miedel,  you  have  been  in  the  glass  manu- 
facturing business?    You  are  now,  are  you? 

A.     Yes,  sir. 

Q.  Salesman  for  that  large  company,  a  well 
known  company,  w^hich  is  over  in  Oakland,  isn't  it? 

A.     Yes,  sir. 
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Q.     How  long  have  you  been  with  that  company  ? 

A.     Twenty-seven  years. 

Q.  Well,  the  fact  of  the  matter  is,  you  don't 
profess  to  be  a  mining  man,  do  you? 

A.     No,  sir. 

Q.  And  is  this  your  only  experience  in  a  mining 
venture  ? 

A.     No,  I  have  been  in  other  mining  ventures. 

Q.  Well,  I  mean  in  short,  not  to  make  this 
examination  time-consuming,  you  have  never  had 
any  education  as  a  mining  engineer? 

A.     No,  sir. 

Q.  Or  anything  along  that  line;  and  you  make 
no  such  profession?  A.     That  is  right. 

Q.     You  are  a  business  man? 

A.     That  is  right. 

Q.  And,  we  know,  a  successful  one.  Now,  I 
suppose  you  have  taken  up  several  mining  ven- 
tures ? 

A.  Yes,  I  have  been  in  a  number  of  mining 
ventures.  I  was  born  and  raised  in  West  Virginia, 
and  I  was  in  the  coal  mining  business  back  there, 
and  I  own  stock  [155]  in  certain  mining  ventures 
here  in  California,  and  I  have  been  in  certain 
claim   deals. 

Q.  Yes.  And  some  of  them  panned  out  and 
some  of  them  didn't?  A.     That  is  right. 

Q.  On  the  whole,  you  fared  pretty  well,  though, 
didn't  you?  A.    Yes. 

Q.     But  some  of  them  were  a  complete  loss? 

A.     Yes,  sir. 


286  F,  M.  O'Connor,  et  al.,  vs. 

(Testimony  of  Russell  J.  Miedel.) 

Q.  In  brief,  persons  knowing  that  you  are  well- 
to-do  financially,  interested  in  those  matters,  would 
seek  you  out  and  sell  their  ventures  and  them- 
selves to  you — that  is  about  what  it  is — and  you 
w^ould  invest  in  it? 

A.  If  the  thing  had  possibilities  of  profit,  I  am 
ahvays  interested. 

Q.     If  they  convince  you  of  that? 

A.     I  use  my  own  judgment  on  that. 

Q.     And  like  many  of  us,  it  proves 

A.     Sour. 

Q.     (continuing)      unfortunate.     Who    first 

interested  von  in  this  project,  this  property? 

A.  Well,  Mr.  McMillan,  I  was  ap])roached  by 
Mr.  Fisher,  who  told  me  that  this  man  Crone 

Q.  Oh,  I  don't  care — I  don't  think  we  need  to 
go  into  all  of  that,  Mr.  Miedel.  I  mean  about  when 
did  it  come  up? 

A.     Oh,  around  1932,  I  would  say. 

Q.  At  that  time  the  property  had  been  with- 
drawn from  entrv  bv  the  Government,  hadn't  it? 

A.  I  am  not  prepared  to  say  about  that.  I  don't 
know  about  that. 

Q.  You  don't  assume  to  know  any  of  those 
technical  phases?  A.     No,  sir. 

0.  Do  you  know  when  the  property  was  re- 
opened for  entry?  A.     No,  sir. 

Q.  When  did  you  first  go  on  the  property  and 
become  interested  in  [156]  working  it? 

A.  I  think,  Mr.  McMillan,  as  I  testified,  it  was 
in  1932. 
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Q.  Well,  that  was  before  the  property  had  been 
reopened  for  entry? 

A.     I  don't  know  about  that. 

Q.  As  a  mining  claim.  Well,  it  was  worked, 
then,  during  the  period,  then,  when  it  was  with- 
drawn for  entry? 

A.  I  can't  answer  that.  You  have  to  ask  Mr. 
Morrison.    He  handled  the  details  of  that. 

Q.  When  did  you  first  meet  Mr.  Morrison  in 
connection  with  this  matter? 

A.  Well,  I  loiew  Mr.  Morrison  for  a  good  many 
years. 

Q.     You  knew  him  about  that  time? 

A.     Yes. 

Q.     And  he  came  into  this  venture  about  when? 

A.     The  same  time  I  did. 

Q.     About  1932?  A.     Yes,  sir. 

Mr.  Cornish:  Mr.  McMillan,  do  you  want  to 
enter  into  a  stipulation  as  to  the  date  that  propert}^ 
was  restored? 

Mr.  McMillan:  Yes.  It  was  August  28th,  I 
think. 

Mr.  Cornish:  Three  months  prior  to  August 
28th. 

Mr.  McMillan:     1934. 

Mr.  Cornish:  Three  months  prior  to  that  there 
was  an  order  made  restoring  the  property  to  loca- 
tion, but  preserving  the  period  of  three  months 
prior  to  August  28th,  up  to  August  28th — that 
would  be  a  90-day  period — was  reserved  for  loca- 
tion by  veterans  under  the  Homestead  and  Desert 
Lands  laws. 
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Mr.  IMcMillan :     That  is  correct. 

Mr.  Cornish:  In  other  words,  there  was  this 
90-day  preferential  period  preceding  August  28, 
1934,  but  it  was  our  contention  in  the  proceeding 
in  Auburn 

Mr.  McMillan:     I  don't  care  for  that [157] 

Mr.  Cornish  (continuing)  :  which  was  sus- 
tained bv  the  Court 

Mr,  McMillan:     Just  a  moment. 

May  it  please  your  Honor,  I  don't  want  anything 
else  in  that  stipulation.  He  asked  me  for  a  stipu- 
lation  

Mr.  Cornish:  I  think  we  will  get  along  better, 
Mac,  

Mr.  McMillan:  I  know,  but  I  am  not  stipulat- 
ing to  contentions  of  counsel  at  Auburn.  He  asked 
me  if  I  would  stipulate  as  to  when  it  was  reopened 
for  entry,  and  I  stipulated  with  him  on  that.  Now, 
I  am  calling  for  this  stipulation :  Will  he  also  stipu- 
late this  mining  location  was  withdrawn  from  entry 
on  June  8,  1928? 

Mr.  Cornish :  If  you  say  that  is  the  date,  I  will 
stipulate,  because  I  know,  from  my  investigation 
at  the  time  that  these  people  went  on  the  property, 
it  was  not  subject  to  mining  location,  and  I  know 
that  the  earliest  time  that  it  was  subject  to  a  valid 
mining  claim  location  was  August  28,  1934. 

Mr.  McMillan:     That  is  correct. 

Mr.  Cornish:  Now,  as  I  say,  there  was  some 
question  about  whether  a  veteran  could  locate  under 
the  mining  laws,  and  we  took  the  position  that  they 
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could  not,  and  the  Superior  Court  in  Auburn  ruled 
that  they  could  not,  so  I  think  the  28th  of  August, 
1934,  is  the  earliest  date. 

Mr.  McMillan:  Q.  Now  then,  in  view  of  the 
explanation  that  has  just  been  made  by  your  coun- 
sel, Mr.  Miedel,  you  understand  that  during  that 
period  of  1932  tliat  you  have  mentioned,  up  to 
August  28,  1934,  that  that  property  was  not  open 
for  entry  as  a  mining  claim,  except  that  three 
months  prior  to  that  it  was  open  for  veterans  under 
homestead  entry?  Is  that  your  understanding 
of  it? 

A.  That  is  right,  but  as  to  the  exact  date  we 
started  [158]  to  mine  on  that,  Mr.  McMillan,  I 
can't  recall.  You  can  ask  Mr.  Morrison;  he  can 
tell  you. 

Q.  Well,  what  was  Mr.  Morrison's  connection 
with  this?  Was  he  the  man  representing  you  that 
kind  of  took  charge  of  this? 

A.  Mr.  Morrison  has  been  in  charge  of  the  oper- 
ation of  this  property  ever  since  we  have  had  it. 

Q.     And  has  promoted  it,  hasn't  he? 

A.  Promoted — well,  I  would  say  he  has  oper- 
ated it.    We  haven't  sold  any  stock. 

Q.     But  you  are  the  man  that  put  up  the  money  ? 

A.     That  is  right. 

Q.  Prom  start  to  finish.  And  you  quit  putting 
up  money  when? 

A.     I  am  still  putting  up  money. 

Q.     I  mean  of  any  sizeable  amount. 

A.     1934. 
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Q.     You    purchased    some    machinery    in    1934? 

A.    Yes. 

Q.     Was  that  before  it  was  reopened  for  entry? 

A.  I  couldn't  answer  that.  I  haven  ^t  the 
date 

Q.     But  you  bought  it? 

A.  Yes.  I  think  I  can  give  you  the  exact  date 
by  consulting  the  books,  if  you  desire. 

Q.  No;  that  is  satisfactory  to  me.  You  put 
money  in  to  buy  machinery,  and  the  machinery  was 
bought,  and  it  was  lost?  A.     That  is  right. 

Q.  Now,  since  that  time  you  haven't  put  in  any 
sizeable  sum? 

A.  I  would  say  I  have  been  putting  in  sizea])le 
sums;  attorneys'  fees,  and  w^atchmen — those  all  run 
into  a  large  sum. 

Q.     Well,  isn't  that  since  it  w-as  open  for  entry? 

A.     Well,  it  is  still  going  on. 

Q.  Take  this  date  I  mentioned  here,  August  28, 
1934,  did  you  put  any  money  in  after  that,  of  any 
size? 

A.  Oh,  I  would  say  that  our  expenses  since  that 
time,  if  that  was  before  we  bought  the  machinerv, 
has  run  into  quite  a  few^  thousand  dollars.  [159] 

Q.     And  after  you  bought  the  machinery? 

A.     We  have  luid  a  constant  expense,  yes. 

Q.  Well,  you  had  to  do  some  work  and  have 
some  expense  in  order  to  do  your  assessment  work 
to  prove  up  on  the  property? 

A.     That  is  right. 

Q.     And  T  take  it  for  granted  you  are  the  gentle- 


United  States  of  America  291 

(Testimony  of  Russell  J.  Miedel.) 

man  who  paid  the  Government   for  the  property 

under  your  application  for  a  patent '^ 

A.     That   is   right. 

Q.     That  is  $2.50. 

A.     I  am  not  even  familiar  with  that. 

Q.  Well,  you  just  put  up  the  money  and  the 
others  took  care  of  the  details? 

A.  The  operation  of  the  property  was  under 
the  jurisdiction  of  Mr.  Morrison,  and  I  am  not 
so  familiar  with  the  details  of  the  operation;  but 
in  connection  w^ith  Mr.  Morrison  and  Mr.  Cornish, 
I  negotiated  the  deal  we  entered  into  in  good  faith 
wdth  the  United  States 

Q.  I  am  not  questioning  you  about  your  deal- 
ings, Mr.  Miedel,  with  the  Government.  I  will 
grant  you  were  acting  in  good  faith.  And  you 
would  state,  too,  I  take  it,  that  in  your  negotia- 
tions with  the  Government,  with  Mr.  Chambers 
and  Mr.  Hjelm  and  the  United  States  Engineers, 
that  they  were  acting  in  good  faith,  wouldn't  you? 

A.     Well,  w^e  assumed  so. 

Q.  As  far  as  that  goes,  everything  was  going 
along  harmoniously,  everything  was  going  along 
nicely,  until  that  landslide  occurred,  is  that  cor- 
rect? A.     Well,  we  never  received  any  money. 

Q.  Well,  you  know  why,  don't  you?  Didn't  Mr. 
Hjelm  explain  that  to  you? 

A.  The  only  thing  he  told  me  was  he  was  check- 
ing up  on  some  old  people  that  filed  on  it  50  years 
ago;  he  wanted  to  make  a  title  search.  And  in 
that  connection  I  will  say,  Mr.  McMillan,  I  agreed 
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that  I  would  be  willing  to  put  u|)  a  bond  of  $50,000 

that  our  title  was  all  right.  [160] 

Q.  You  understand,  Mr.  Miedel,  you  appreciate, 
of  course,  I  wasn't  at  the  conferences.  As  I  under- 
stand your  testimony,  you  finally  agreed  on  a  sum, 
you  said,  of  $11,750,  is  that  right? 

A.  I  believe  that  was  right.  As  I  said  before, 
I  don't  remember  the  exact 

Q.  And  the  purpose  of  that  was  to  give  you 
the  machinery  to  recover  the  gold? 

A.  That  money  was  given  to  us  after  many  talks 
and  conferences  by  Mr.  Hjelm  for  several  reasons: 
First,  he  gave  us  that  money  because  of  the  fact 
it  was  to  be  a  stationary  plant,  and  we  couldn't 
use  it  when  we  were  through ;  we  had  to  have  a 
portable  plant  to  properly  w^ork  those  bars.  In 
addition  to  that  the  engineers  thought  that  the 
amount  was  too  high,  but  we  agreed  to  allow  them 
to  take  the  amount  of  gravel  which  they  wanted 
from  that  property  imder  certain  conditions — you 
understand  that  we  figured  there  would  be  200,000 
cubic  yards  in  place  removed  and  we  figured  the 
amount  of  money  of  the  values  recovered  plus  the 
work  the  Government  would  do  would  run  well 
over  a  hundred  thousand  dollars 

Q.  In  this  conversation  wasn't  it  called  to  your 
attention  that  it  was  estimated  it  would  require 
about  75,000  cubic  yards  for  the  construction  of 
the  concrete  of  the  dam? 

A.     That  was  the  mininuim. 

Q.     That  was  the  mininuun?  A.     Yes. 
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Q.     But  that  figure  was  used,  wasn't  if? 

A.     Yes,  sir. 

Q.  Well,  you  never  had  any  signed  agreement 
with  the  Government  as  to  the  payment  of  that 
money  ? 

A.  No,  sir;  all  we  did,  we  shook  hands  on  it, 
which  was  a  deal  enough  for  me. 

Q.  It  was  explained  to  you,  wasn't  it,  that  any 
agreement  Mr.  Hjelm  might  make,  he  would  have 
to  submit  to  the  War  Department  and  recommend 
its  acceptance,  and  the  War  Department  would 
take  [161]  it  up  with  the  Attorney  General's  office 
and  give  its  recommendation — I  think  he  explained 
that  quite  clearly,  that  he  could  do  nothing  until 
he  had  submitted  it  to  Washington  and  had  it 
approved  ? 

A.  Mr.  McMillan,  Mr.  Hjelm  told  me  definitely 
that  the  duty  of  the  United  States  Attorney  was 
to  make  the  best  settlement  possible,  regardless  of 
the  War  Department.  In  other  words,  he  tried 
to  make  decisions  for  the  Attorney  General,  and 
not  the  War  Department,  and  he  told  me  that 
several  times  when  they  weren't  settled  on  the 
details 

Q.  But  he  couldn't  make  any  contract  without 
approval  from  Washington?     Didn't  he  say  that? 

A.  He  said  he  had  authority  from  Washington 
to  proceed  with  the  deal. 

Q.  Yes,  to  proceed  with  the  negotiations,  but 
not  to  conclude  them? 

A.     I  don't  know  about  that. 
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Q.  I  understand  one  of  the  reasons  for  having 
the  condemnation  suit  was  for  Mr.  Hjelm  to  clear 
up  the  title? 

A.  My  recollection  was  that  the  reason  the  con- 
demnation suit  was  filed  was  because  we  insisted 
in  having  this  agreement  in  writing. 

Q.  Didn't  Judge  Hjelm,  after  having  made  this 
search  of  the  title  and  found  all  these  persons  that 
were  interested  in  the  property,  insist  that  the 
most  expeditious  way  of  getting  the  title  cleared 
up  was  to  have  a  condemnation  suit  filed? 

A.  No.  My  understanding,  according  to  my 
recollection  at  that  time,  is  what  would  happen 
when  everything  was  settled  and  he  had  these  people 
out  of  the  road,  he  would  go  into  court  and  agree 
with  my  attorney  on  the  deal  we  had  negotiated. 

Q.  He  did  tell  you  he  had  a  title  report  that 
revealed  a  great  many  persons  interested  in  the 
property?  A.     That  is  right. 

Q.  Yes.  And  that  he  would  file  a  condemnation 
suit  naming  all  [162]  these  parties,  and  then  he 
would  come  into  court  and  an  arrangement  with 
you  and  your  attorney  would  be  made  to  clear 
this  up  satisfactorilv  and  without  trouble  to  vour- 
self?    Didn't  he  tell  you  that? 

A.     That  is  correct. 

Q.  Now,  everything  was  going  along  serenely 
and  harmoniously,  wasn't  it?  There  may  have 
been  a  little  delay  here  and  a  little  delay  there, 
but  in  your  judgment,  don't  you  think  things  would 
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have  been  satisfactorily  concluded  if  this  landslide 

hadn't  come  along  and  disrupted  all  plans'? 

A.  Mr.  McMillan,  I  have  been  in  business  a 
long  time,  and  I  have  always  found  that  v/hen  you 
make  a  deal  and  it  turns  sour,  you  pay.  That  is 
the  way  I  have  done.  It  wasn't  any  fault  of 
mine 

Q.  That  is  not  the  |)oint  of  my  question.  The 
point  of  my  question  is,  everything  was  going  along 
nicely;  you  w^re  working  on  clearing  the  title  to 
the  property,  and  Judge  Hjelm  said  that  the  best 
way  to  clear  the  title  would  be  to  file  this  condem- 
nation suit?  A.     I  think  that  is  right. 

Q.  And  in  that  connection  you  went  ahead  in 
good  faith  and  sent  the  money  along  with  your 
application  for  patent  after  the  suit  was  filed, 
about  20  days,  in  payment  for  the  patent,  and 
maybe  six  or  eight  months  after  the  suit  was  filed 
you  got  the  patent  to  the  property,  didn't  you? 

A.     That  is  right. 

Q.  So  you  didn't  get  your  title  to  the  property, 
your  patent — that  is,  yours  and  Mr.  F.  M.  O'Con- 
nor's— isn't  that  correct?  A.     Yes. 

Q.  And  Stella  O'Connor,  his  wife — until  many 
months  after  the  suit  itself  was  filed?  That  is  all 
true?  I  am  trying  to  paint  this  picture,  if  I  can, 
from  your  testimony,  Mr.  Miedel,  that  all  parties 
were  working  harmoniously  to  get  this  thing  in 
shape  as  soon  as  possible,  in  connection  with  and 
pursuant  to  [163]  negotiations  you  had  had,  isn't 
that  true? 

A.     Yes,  I  w^ould  say  Mr.  Hjelm  wanted  to  con- 
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chide  the  matter  up  just  as  much  as  we  did  and 

get  it  out  of  his  office. 

Q.  As  to  whether  or  not,  personally,  Mr.  Pol- 
lock ever  went  into  possession  of  the  property,  and 
what  he  did  up  there,  you  don't  know,  do  you? 

A.     Well,  it  is  all  hearsay. 

Q.     Yes.    Personally,  you  don't  know? 

A.  I  will  say  this:  I  was  in  Mr.  Hj elm's  office 
with  Mr.  Morrison,  and  Mr.  Hjelm  turned  around 
to  Mr.  Pollock's  foreman,  Dunning,  and  he  said, 
^'You  can  take  possession  of  this  property" 

Q.     When  was  that? 

A.  That  was  sometime  in  1939,  is  my  recollec- 
tion. 

Q.     Was  it  after  the  suit  was  filed? 

A.     It  was  before  the  suit  was  filed. 

Q.  You  don't  assume  that  Mr.  Hjelm  would  have 
any  authority  to  c^-ive  anyone  any  possession  of 
the  property,  do  you,  for  the  Government? 

A.  He  made  that  statement  in  front  of  Mr. 
Morrison  and  I. 

Q.  Well,  that  only  indicates  that  everybody  was 
acting  in  good  faith  and  you  were  going  on  through 
the  transaction  as  soon  as  you  could,   doesn't  it? 

A.     Yes,  sir. 

Q.  And  Mr.  Hjelm  himself  took  it  for  granted 
that  you  were  going  on  through  the  transaction? 

A.     Yes,  sir. 

Q.  That  is  that.  Now,  as  I  understand  it,  going 
to  the  first — Major  Harrison — was  that  his  name — 
first  came  to  you  about  some  gravel? 
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A.  I  think,  Mr.  McMillan,  what  I  said  was  I 
think  his  name  was  Major  Harrison.  I  wasn't 
certain. 

Q.  Well,  that  was  long  before,  about  three  years 
before  you  started  your  negotiations  with  Judge 
Hjelm  and  the  others,  w^asn't  it? 

A.  Well,  that  was  in  1936,  and  we  had  many 
meetings  [164]  from  1936  on.     I  wouldn't  say 

Q.  Well,  you  had,  then,  as  early  as  1936,  heard 
about  that  proposed  Ruck-a-Chucky  Dam"? 

A.  We  heard  about  it,  and  the  reason  we  inves- 
tigated it  was  because  we  were  getting  ready  to 
buy  mining  machinery,  and  we  figured  there  was 
no  use  going  in  there  if  the  Government  was  going 
to  take  it  from  us. 

Q.     You  had  heard  of  it?  A.     Yes. 

Q.     You  never  did  buy  any  mining  machinery? 

A.  No,  sir — only  what  we  bought  originally, 
before  the  flood. 

Q.  You  said  something  about  the  Reconstruc- 
tion Finance  Corporation  was  lending  money  at 
that  time  on  mining  claims  to  encourage  the  de- 
velopment of  mining.  Did  you  ever  make  an 
application  to  the  Reconstruction  Finance  Corpora- 
tion for  a  loan? 

A.  No,  sir;  it  wasn't  necessary.  I  was  able 
to  finance  this  myself. 

Q.  Well,  did  you?  Was  an  application  made 
to  the  Reconstruction  Finance  Corporation  for  a 
loan?  A.     Not  to  my  knowledge. 

Q.     Isn't  it  a  fact  you   sought   information  of 
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the  Reconstruction  Finance  Corporation  to  see  what 

the  requirements  would  be  on  a  loan  of  $25,000^ 

A.  We  naturally  investigated  all  phases  of  the 
business,  because  there  was  a  considerable  amount 
of  money  involved.  I  personally  didn't  investigate 
the  Reconstruction  Finance  Corporation,  but  I  am 
quite  familiar  with  their  laws,  because  we  had 
quite  a  few  dealings  with  them  in  handling  the 
container  needs  of  our  customers  in  the  glass  busi- 
ness I  am  in.  I  am  familiar  with  what  is  required 
in  a  general  way,  but  as  far  as  I  am  personally 
concerned,  I  never  made  any  application,  never 
called  on  them,  or  never  saw  them. 

Q.  Do  you  know  whether  or  not  Mr.  Morrison, 
who  took  active  charge  of  this  porperty,  sought 
any  information  in  reference  to  a  proposed  loan 
of  $25,000,  and  was  advised  that  before  a  loan 
could  [165]  be  made  you  would  have  to  sink  at 
least  20  holes  and  stagger  them  according  to  the 
requirements  set  forth,  and  it  was  concluded  that 
it  would  cost  $20,000  to  do  that,  so  no  application 
was  ever  made*? 

A.  I  discussed  it  in  a  general  way  with  Mr. 
Morrison.  I  don't  know  the  details,  but  I  do  know 
I  never  signed  any  application  for  a  loan. 

Q.  You  know  no  application  was  made,  but  in 
reference  to  these  figures  as  I  have  given  them,  I 
have  stated  them  about  right? 

A.  It  is  my  recollection,  Mr.  McMillan — I  am 
not  positive  about  this — holes  had  to  be  sunk — 
shafts,    I    think    it    was,    every    five    feet,    and    we 
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estimated  it  would  possibly  cost  us,  according  to 
the  figures  we  had,  about  at  that  time — I  think  it 
was  somewhere  around  $3,500. 

The  Court:  The  Court  will  take  a  ten-minute 
recess. 

(Recess.) 

The  Court:    You  may  proceed,  gentlemen. 

Mr.  McMillan:  May  it  please  your  Honor,  I 
think  I  only  have  one  or  two  questions  to  ask  of 
Mr.  Miedel. 

Q.  Is  this  not  correct:  that  the  reason  that  you 
tried  to  make  arrangements  that  the  gravel  would 
be  taken  at  a  certain  depth,  that  you  regarded  that 
the  values  were  down  deeper  in  the  property? 

A.  We  figured  that  the  further  down  we  went 
to  bedrock  the  greater  the  values  would  be. 

Q.  I  was  just  looking  at  an  affidavit  filed  in  this 
proceeding  by  Mr.  Morrison,  and  I  observe  in  this 
affidavit  that  he  states  that  on  October  10,  1939 — 
(reading) : 

'^On  October  10,  1939,  the  Defendant  R.  J. 
Miedel  renewed  his  offer  under  all  the  terms  and 
conditions  set  forth  in  Exhibit  A  attached  hereto, 
except  the  cash  price  was  reduced  from  $12,500 
to  $11,875.''  [166] 

You  said  $11,750.  I  guess  the  correct  amount 
was  $11,875. 

A.  Yes.  I  told  you,  Mr.  McMillan,  I  didn't 
recall  the  exact  amount. 

Q.     Yes.     And  then  (reading) : 
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^'Defendant  further  states  said  offer  was  reduced 
to  writing,  a  copy  of  w^hich  is  attached  hereto  and 
marked  Exhibit  A,  and  that  said  offer  was  never 
accepted.'' 

You  said  that  the  offer  had  been  accepted. 

A.  I  never  talked  to  Colonel  Chambers  again. 
That  was  the  only  session  that  I  recall  that  he 
was  in.  But  I  did  have  further  sessions  with  Judge 
Hjelm,  and  he  said  that  he  thought  that  the  colonel 
was  very  w^ell  pleased  to  get  this  reduction,  because 
he  understood  at  that  time  that  he  had  authority 
from  the  Attorney  General  of  the  United  States 
to  negotiate  the  deal  on  the  basis  of  $12,500,  and 
he  thought  the  colonel  was  seeking  a  little  glory. 

Q.  What  Mr.  Morrison  had  in  mind  was  it  had 
never  been  signed  up. 

A.     Never  been  signed  up. 

Q.     That  is  what  he  actually  had  in  his  mind? 

A.     Yes. 

Q.  Had  it  ever  been  brought  to  your  attention 
that  there  was  about  45,000,000  pounds  of  black 
sand  on  that  property  up  there  that  carried  plati- 
num, chromium,  and  all  that,  and  that  w^as  worth 
a  dollar  a  pound? 

A.  All  I  know  about  that  is  in  a  general  way. 
I  heard  the  matter  of  black  sand  discussed,  but  T 
don't  know  whether 

Q.  In  other  words,  Mr.  Morrison,  or  no  one 
else,  has  ever  been  al)le  to  interest  you  in  the 
black  sand,  has  he? 

A.     We  talked  about  the  black  sand  in  a  general 
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way  on  the  property,  but  as  to  the  value  of  it,  I 
have  no  basis — I  [167]  understood  there  was  a  trace 
of  platinum  and  things  of  that  kind  in  it,  but  just 
how  much  I  didn't  know. 

Q.  To  a  business  man  of  your  experience,  if 
anyone  told  you  there  was  $45,000,000  worth  of 
black  sand,  I  imagine  you  would  prick  up  your 
ears,  wouldn't  you,  on  your  property? 

A.     Yes,  I  would  be  very  much  interested. 

Mr.  McMillan:     That  is  all. 
(Witness  excused.) 

Mr.  Cornish :  Mr.  Mead,  will  you  take  the  stand, 
please  ? 


WILLIAM  HOWARD  MEAD, 

called  for  the  Defendants;  sworn. 

Direct  Examination 

Mr.  Cornish:  Q.  Where  do  you  live,  Mr. 
Mead? 

A.  I  live  at  1007  Harvard  Road,  Oakland,  Cali- 
fornia. 

Q.     What  is  your  business? 

A.  I  have  a  business  in  San  Francisco  which  is 
part  sales  representation,  part  construction,  and 
part  engineering. 

Q.     With  what  type  of  commodity? 

A.     Well,  we  represent  the  Heinemann  Company 
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in  the  11  Western  States  in  the  sale  of  crowns,  tin 
crowns;  represent  the  Michael  Yimt  Company  of 
Waukeshau,  Wisconsin,  in  the  sale  of  bottle-washing 
and  pasteurizing  equipment;  we  represent  several 
firms  in  the  dehydrating  field,  water  hoists ;  we  have 
built  blood-transfusion  valves  in  the  amount  of 
about  6,000  of  them  for  the  Cutter  Laboratories  of 
Berkeley,  California;  we  have  built  special  machin- 
ery for  them ;  we  have  done  special  types  of  viscosi- 
meters.  When  this  war  started  I  offered  my  serv- 
ices to  the  Marines,  and  I  haven't  been  accepted, 
and  the  net  result  is  I  thought  I  should  do  some- 
thing, and  we  built  a  new  type  dredge,  and  we  are 
preparing  at  the  present  time  [168]  to  ship  one 
to  Bolivia  to  dig  some  tin  in  the  Cochabamba 
region. 

Q.  How  long  prior  to  the  war  had  that  dredge 
been  designed? 

A.  The  dredge  had  been  designed  in  1935,  was 
the  first  design  made  of  the  dredge.  It  was  orig- 
inally built  by  Gus  G.  Baker  down  in  Fresno,  in 
connection  with  Herbert  Hopkins,  and  it  is  a  new 
type  low-cost  digging  unit. 

Q.  And  what  is  the  principle  on  which  that 
dredge  operates? 

A.  The  velocity  of  water  passing  through  an 
orifice  serving  as  a  carrying  medium. 

Q.  Is  it  what  is  customarily  referred  to  as  a 
suction  dredge?  A.     It  is. 

Q.  In  other  words,  a  ])ipe  is  placed  down  into 
the  water,  and  as  a  result  of  the  velocity  of  the 
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water  in  being-  carried  through  this  pipe,  the  solid 
substances    in    and    about    the    water    are    carried 
through  tliat  pipe  with  the  w^ater"? 

A.     That  is  true. 

Q.     And  has  that  dredge  been  tested,  Mr.  Mead? 

A.  Well,  in  the  form  of  a  test,  I  might  say  that 
the  first  boat  was  a  four-inch  boat — the  four-inch 
designation  meaning  the  size  of  the  discharge  of 
the  pump  which  was  employed  to  pump  the  water, 
which  in  turn  carried  the  solids.  It  was  built  in 
Fresno  by  the  Valley  Foundry  &  Machinery  Works, 
and  it  was  put  out  on  the  San  Joaquin  River  at 
the  Friant  Dam  14  miles  from  Fresno.  The  first 
four-inch  unit  had  a  capacity  of  displacement  of 
400  yards  per  day,  20-hour  operation. 

The  second  unit  that  was  built  as  the  result  of 
the  successful  operation  there  was  a  six-inch  boat. 
That  had  a  six-inch  pump  and  handled  about  1,900 
gallons  of  water  a  minute  through  this  revolving 
suction  head,  with  a  limited  orifice  in  the  bed.  That 
boat  handled  900  yards  a  day.  [169] 

The  values  they  were  recovering  were  within  eight 
per  cent — the  values  that  were  recovered  were  within 
eight-tenths  of  one  cent  of  the  total  values  as  the  op- 
erators had  drilled  them,  as  shown  on  their  drill 
sheets. 

Q.  And  for  what  particular  commodity  were  these 
operations  designed? 

A.     Prior  to  the  war  it  was  for  gold. 

Q.     And  you  say  that  they  recovered  within  eight- 
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tenths  of  one  cent  of  wliat  the  tests,  the  drilling 

tests,  liad  established  were  present  in  the  ground? 

A.  That  is  right.  The  drill  samples  showed  that 
the  soils  were  worth  about  IO14  cents  a  yard,  and 
they  recovered  within  eight-tenths  of  a  cent,  and 
royalties  were  ])aid  on  the  balance,  which  can  be 
checked  with  Mr.  A.  S.  McGuire  in  Fresno. 

Q.  Now,  have  you,  since  the  war,  developed  this 
dredge  further? 

A.  Well,  there  have  been  four  eight-inch  dredges 
built  as  the  result  of  the  success  of  the  six-inch 
dredge. 

No.  1  is  the  boat  which  we  have  at  the  present  time, 
which  we  are  re-designing  and  re-building  for 
dredging  tin,  to  be  sent  to  South  America. 

The  second  boat  was  sold  to  Mr.  Bill  Franklin  of 
Montana  and  put  on  the  Missouri  River. 

The  third  boat  was  sold  to  Mr.  Cowden  and  put 
on  the  Klamath  River. 

And  the  fourth  boat  Mr.  Baker  owns  himself — 
or  rather,  he  owns  half  of  it,  I  will  put  it  that  w^ay. 

Q.  Are  you  familiar  with  the  property  that  is  in- 
volved in  this  litigation  that  is  sometimes  called 
Cherokee  Bar  and  sometimes  called  Spanish  Bar,  on 
the  Middle  Fork  of  the  American  River? 

A.     T  have  been  there  several  times. 

Q.  And  will  you  state  your  opinion,  Mr.  Mead, 
as  to  whether  this  [170]  dredge  that  you  have  de- 
signed will  dredge  the  gravels  and  recover  the  gold 
that  exists  on  that  property? 

A.     Well,  primarily  to  dredge — T  didn't  design  it : 
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we  have  added  improvements  to  it.   The  fmidamen- 

tal  principles  were  by  Mr.  Baker 

Mr.  McMillan:  May  it  please  your  Honor,  the 
proper  foundation  has  not  been  laid;  the  witness 
has  not  qualified  himself;  and  secondly,  there  has 
been  no  test  made  by  this  equipment  to  whicli  the 
witness  has  testified  upon  this  property;  and  fur- 
ther, the  foundation  has  not  been  laid  as  to  the  ex- 
t-ent  of  the  study  and  examination  he  has  made  on 
that  property  up  there. 

Mr.  Cornish:  Q.  Mr.  Mead,  has  this  dredge  of 
your  own  been  operated  on  gravels  similar  in  form  ? 

A.     Quite  similar. 

Q.     And  structure,  to  the  gravels  on  this  bar? 

A.  It  is  similar  to  the  gravel — any  free-flowing 
gravel  can  be  handled  by  this  dredge.  Cemented 
gravel,  no.  To  the  best  of  my  knowledge,  without 
putting  down  any  pits,  the  gravel  on  the  Cherokee 
Bar  is  not  cemented. 

Mr.  McMillan — I  ask  that  go  out;  he  has  testified 
**to  the  best  of  my  knowledge" 

The  Court :     It  may  go  out. 

Mr.  Cornish :  Q.  Assuming,  Mr.  Mead,  that  the 
gravel  on  this  bar  is  not  cemented,  in  your  opinion 
would  this  dredge  that  you  built  recover  the  gold 
that  might  be  in  that  gravel  bar  now,  assuming  that 
the  gravel  is  not  cemented  *? 

Mr.  McMillan :  I  still,  may  it  please  your  Honor, 
5tate  that  he  has  not  laid  the  foundation.  He  has 
not  submitted  yet  for  my  understanding— I  may  be 
^erv   obtuse— just  what  tests  he   has   made,   what 
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examinations,  what  depths  he  went  down  into  the 
gravel,  what  soil  conditions  he  found.    I  am  still  on 
top  of  the  surface  [171]  there,  from  all  I  know,  in 
the  gravel  on  top  of  that  property. 

Mr.  Cornish :  May  it  please  your  Honor,  the  evi- 
dence which  has  been  heretofore  submitted,  shows 
that  this  gravel  is  a  free-running  gravel;  that  it 
must  be  timbered  all  the  way  down  in  order  to  keep 
the  hole  from  caving  in,  and  that  the  lower  portion 
of  it  is  below  water.  Mr.  Morrison  has  testified  that 
in  the  two  holes  he  sunk  it  was  necessary  to  keep 
them  timbered,  and  timbered  tightly,  in  order  to  keep 
the  holes  from  caving  in,  and  that  he  was  working 
under  water  at  the  bottom  part  of  these  excavations. 
Your  Honor  will  recall  that  one  of  the  things  he  did 
in  the  shaft  behind  the  cabin  was  to  sink  a  sump  hole, 
a  six-foot  sump  hole,  in  order  to  accumulate  the 
water  that  leaked  through  the  workings,  to  keep 
the  bottom  of  the  cut  dry. 

Now,  all  the  testimony  shows  this  is  free-riuming, 
and  not  packed  gravel.  The  witness  has  testified  that 
this  dredge  has  worked  in  river  gravels  that  were 
not  cemented. 

Now,  I  have  asked  him  the  question,  supposing  the 
hypothesis  to  be  that  this  were  a  free-running  gravel, 
not  cemented,  whether  in  his  judgment  this  dredge 
which  he  builds  would  recover  the  gold  on  this 
property. 

Mr.  McMillan:  May  it  please  your  Honor,  if  the 
witness  has  established  his  qualifications,  I  have 
heard  no  testimony  that  he  has  ever  operated  one 
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of  these  equipments  in  this  kind  of  gravel  or  else- 
where. He  has  simply  given  us  a  good  des<»ription 
of  the  equipment,  but  as  to  his  operation,  as  to  what 
he  has  done  as  a  mining  engineer  or  an  expert,  and 
the  extent  of  his  mining  operations  and  his  knowl- 
edge of  mining  operations,  and  so  forth,  or  metal- 
lury  or  minerology,  we  have  no  foundation.  If  he 
goes  ahead  and  qualifies  himself  in  that  respect,  then 
there  will  be  no  objection,  I  respectfully  submit,  to 
Mr.  Cornish  [172]  establishing  his  theory  of  the  case 
— which  is  not  our  theory  of  the  case — and  upon  the 
facts  on  which  his  witness  have  already  testified, 
framing  and  ]3utting  to  this  witness  a  hypothetical 
question — I  didn't  see  this  witness  in  the  courtroom 
when  Mr.  Morrison  was  testifying  to  all  his  testi- 
mony. I  admit  this  gentleman  is  a  very  learned 
man,  but  he  hasn't  submitted  proper  qualifications 
as  an  expert  to  give  testimony  and  figures 

Mr.  Cornish :     I  will  withdraw  the  question. 

The  Witness:  Your  Honor,  I  wonder  if  I  may 
have  the  opportunity 

Mr.  Cornish:     Q.     Mr.  Mead, 

A.     Pardon  me. 

Q.  What  has  been  the  extent  of  your  own  op- 
eration of  this  particular  unit,  and  the  extent  of  your 
own  observation,  first-hand  observation  of  the  opera- 
tion of  this  unit  by  others  % 

Mr.  McMillan:  I  object  to  that  question,  your 
Honor.  It  is  apparent  now  that  his  observations 
would  be  insufficient.  He  w^ould  have  to  operate,  or 
direct  the  operation  of  this  equipment 
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Mr.  Cornish :     Let  me  break  the  question  up. 

Q.     What  has  been  the  extent  of  your  direct  op- 
eration of  this  equipment? 

A.     We  have  been  for  the  past 

Mr.  McMillan :     Just  one  moment. 

May  it  please  your  Honor,  I  like  to  deal  in  the 
first  person. 

A.  (Continuing)  :  I  have  been,  for  the  past  nine 
months,  sir,  developing  the  ground  on  the  Carson 
River  for  the  recovery  of  six  million  pounds  of  mer- 
cury that  the  U.  S.  Bureau  of  Mines  have  records 
of,  that  were  dumped  into  the  river  in  the  shape  of 
free  mercury  and  in  the  form  of  amalgam  of  both 
gold  and  silver.  Tests  I  have  made  with  that  boat 
in  the  river — that  I  have  operated,  sir — prove  con- 
clusively that  the  values  I  can  recover  [173]  with 
that  boat,  are  in  excess  of  60  cents  a  yard. 

Mr.  Cornish:  Q.  Has  that  been  the  extent  of 
your  operation  of  this  particular  unit  ? 

A.  No,  it  has  not  been.  I  am  a  half-owner  in 
that  operation  up  there ;  I  own  a  half  of  the  boat  and 
a  half  of  the  proceeds  that  will,  no  doubt,  come  from 
it.  I  believe  that  the  dredge  is  to  start  this  morning, 
and  for  your  information,  sir,  if  you  would  like  to 
see  it,  it  is  seven  miles  east  of  Carson  City. 

Mr.  McMillan:  No,  I  am  not  interested  in  its 
operation. 

The  Witness :  The  boat  has  a  record  of  recover- 
ing over  90  per  cent  of  the  tested  values,  which  Mr. 
Van  Dine,  of  the  Yuba  Manufacturing  Company, 
can  testify  to.   I  have  operated  one  of  a  test  propo- 
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sitioii  in  the  State  of  Nevada,  60  miles  south  and 
east  of  Ely,  for  five  months  of  last  year,  recovering 
a  small  amount  of  scheelite,  tungstic  oxide. 

We  are  now  setting  up  one  with  de-watering  canes, 
a  new^  type  of  recovery  equipment,  with  magnetic  jigs 
to  eliminate  the  black  sands,  so  that  the  concentrates 
can  be  more  easily  handled,  prior  to  shipment  to 
South  America  for  the  recovery  of  tin. 

That  is  the  extent  of  my  knowledge  of  the  subject, 
sir. 

Mr.  Cornish :  Q.  Now,  from  your  experience  in 
operating  this  particular  dredging  unit,  Mr.  Mead, 
and  assuming  that  the  gravels  on  this  property  that 
is  in  question  in  this  action  are  loose,  and  not  ce- 
mented, in  your  opinion  would  this  dredging  unit  of 
yours  recover  90  per  cent,  or  substantially  90  per 
cent  of  the  gold  value  in  that  gravel? 

Mr.  McMillan:  May  it  please  your  Honor,  I  ob- 
ject to  the  question  on  the  ground  that  the  proper 
foundation  has  not  been  laid.  This  witness  has  not 
qualified  himself.  This  equipment  he  refers  to,  I 
gather,  was  more  or  less  in  an  experimental  [174] 
stage 

The  Witness:     Eight  years  ago,  yes. 

Mr.  McMillan  (continuing)  :  during  the  pe- 
riod here  under  consideration,  that  is,  from  October 
10,  1939,  until  the  property  was  abandoned.  This 
witness  has  given  no  testimony,  or  laid  no  founda- 
tion to  show  that  during  that  period,  or  any  other  pe- 
riod in  this  region,  where  similar  soils  existed,  and 
under  similar  conditions,  similar  gravel,  similar  sand, 
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similar  bedrock,  that  he  has  operated  this  wonder- 
ful equipment  of  his  upon. 

Q.     That  is  true,  isn't  it? 

A.     No,  that  is  not  true,  because  you  missed  my 
statement  that  it  was  operated  in  1939 

Q.     But  you  never  have  operated  it  in  this  vicin- 
ity, have  you  ? 

A.     In  this  vicinity  ?  AVliat  vicinity  ? 

Q.  That  is,  in  Placer  and  El  Dorado  Counties,  on 
the  Middle  Fork  of  the  American  River. 

A.     No. 

Q.  I  am  talking  about  the  period  from  October, 
1939,  until  one  year  and  eleven  months  thereafter. 

A.     There  has  been  no  boat  operating 

Q.     No  boat  during  that  period? 

A.     (Continuing)     in  this  particular  area. 

Q.     Where  did  it  operate  during  that  period? 

A.     On  the  San  Joaquin  River,  at  the  Friant  Dam. 

Q.     And  what  were  you  doing  at  that  time  ? 

A.     Digging  gold. 

Q.    Did  you  do  it? 

A.     No,  I  didn't  do  it;  Mr.  Baker  did  it. 

Q.  The  machine  at  that  time  was  purely  in  an  ex- 
perimental stage,  was  it  not? 

A.     It  was  not,  sir. 

Q.     It  was  not?  A.     No. 

Q.  I  suppose  you  will  develop  this  machine  until 
where,  after  the  war  is  over,  it  will  supplant  all  of 
these  other  equipments?  A.     No.  [175] 

Q.     Not  all  of  them,  but  some  of  them  ?  d 

A.     It  may. 
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Q.     And  gold  can  be  recovered  at  a  higher  value  ? 

A.  No,  gold  cannot  be  recovered  at  a  higher  value, 
but  at  a  lower  cost. 

Q.  It  v/il]  be  more  profitable  to  the  mining  in- 
dustry? A.     That  is  right. 

Mr.  McMillan:  I  submit  my  objection  is  well 
founded,  your  Honor. 

The  Court :     The  objection  is  sustained. 

Mr.  Cornish:  Q.  Mr.  Mead,  from  your  exami- 
nation that  you  have  made  of  the  gravels  on  this  bar, 
how  do  they  compare  to  the  gravels  on  the  San  Joa- 
quin River  in  which  this  boat  has  operated? 

A.     Well,  we  dug  one  hole  down  to  water  level 

Q.     That  was  dug  where  ? 

A.  Well,  from  the  cabin,  it  would  be  north — 
well,  practically  due  west,  I  would  say;  practically 
due  west  from  the  cabin  location.  It  was  down  in  the 
flat,  not  on  the — the  contours  do  not  show  there  (re- 
ferring to  map  on  blackboard) 

Mr.  McMillan:  When,  may  I  inquire,  Mr.  Cor- 
nish? 

Mr.  Cornish :     Q.     When  did  you  dig  that  hole  ? 

A.  Well,  I  am  sorry;  I  don't  remember.  It  was 
over  two  years  ago,  however. 

Q.     Over  two  years  ago? 

A.  Yes;  a  year  and  three-quarters  to  two  years 
ago.  I  am  not  sure  of  the  date. 

Q.  You  recall  there  is  a  high  shelf  of  gravel,  and 
it  drops  down,  and  then  there  is  a  low  shelf  leading 
to  the  river? 
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A.  It  was  on  the  lower  bench;  it  was  nearer  to 
the  water  than  to  the  cabin,  and  the  water  was  at 
low  level  at  that  time. 

Q.     How  deep  was  that  hole  dug? 

A.  As  I  remember,  we  went  down  four  feet,  and 
the  i)eri[)horv  of  the  hole — when  we  started — would 
be  somewhere  around  25  feet,  and  it  w^as  28  feet  by 
the  time  [176]  we  got  down  four  feet,  which  proved 
to  us  that  the  land  would  slough  great  enough  for 
us  to  take  yardage  at  a  high  rate. 

Q.  You  found,  from  the  hole  that  you  dug  at  that 
point,  that  this  was  a  loose-flowing  gravel? 

A.     That  is  right. 

Q.  How  did  it  compare  to  the  gravel  in  which 
your  boat  had  operated  in  the  San  Joaquin  River? 

A.  Well,  it  wasn't  my  boat  which  operated  in  the 
San  Joaquin  River,  but  I  was  on  it  a  good  portion 
of  the  time. 

Q.  In  addition  to  being  on  the  boat  and  seeing 
it  operated,  you  did  physically  operate  it  yourself? 

A.     I  did. 

Q.     And  that  was  on  the  San  Joaquin  River? 

A.     Yes. 

Q.  How  does  the  gravel  on  the  middle  fork  of 
the  American  River  compare  with  the  gravel  on  the 
San  Joaciuin  River,  as  far  as  the  ability  of  your  boat 
to  dredge  that  is  concerned? 

A.  W(»ll,  without  more  analysis,  I  can't  answ^er 
the  question  accurately,  but  it  ap]x^ared  there  was 
a  bit  more*  sand  than  the  San  Joaquin  River. 

Q.     Was  the  gravel   in  the  middle  fork   of  the 
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American  River  as  free-flowing,  or  less  free-flowing, 
than  the  gravel  in  the  San  Joaquin  River? 

A.     It  seemed  to  be  the  same. 

Q.     It  seemed  to  be  the  same?  A.     Yes. 

Q.  Now,  Mr.  Mead,  from  the  observation  yon 
have  made  in  the  operation  of  your  boat  in  the  San 
Joaquin  River,  and  your  experience  with  that  unit, 
is  it  your  opinion  that  that  unit  would  dredge  and 
recover  the  gold  values  from  the  middle  fork  of  the 
American  River? 

Mr.  McMillan :     At  what  time  ? 

The  Witness:     Can  I  answer  your  question? 

A.    Yes. 

Mr.  McMillan :     One  moment.  [177] 

May  it  please  your  Honor,  counsel  has  completed 
the  question.  I  object  to  it  on  the  ground  that  the 
proper  foundation  has  not  been  laid. 

Mr.  Cornish:  All  right.  Let  me  put  it  this 
way: 

Mr.  McMillan :  And  it  is  a  hypothetical  question, 
in  which  he  has  not  included  all  the  proper  and 
necessary  elements. 

Mr.  Cornish:  Q.  From  your  observation  of  the 
gravel  in  the  San  Joaquin  River,  and  in  the  middle 
fork  of  the  American  River,  on  this  property,  in 
your  opinion  would  the  unit  which  you  have  built 
and  to  which  you  have  testified  recover  the  gold 
from  the  middle  fork  of  the  American  River,  on 
this  particular  property,  on  the  10th  of  October, 
1939? 

Mr.  McMillan:     Object  to  the  question,  may  it 
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please  your  Honor,  upon  the  ground  it  is  purely 

speculative,  and  the  proper  foundation  has  not  been 

laid. 

The  Court:  The  objection  is  sustained. 
Mr.  Cornish:  Your  Honor,  I  don't  know  what 
more  I  can  do.  The  witness  has  testified — I  submit 
the  question  again — he  has  testified  he  has  operated 
the  unit,  operated  it  in  similar  gravels,  and  recov- 
ered gold. 

I  have  no  intention  of  asking  the  witness  how 
much  he  would  recover  from  this  property,  but 
merely  whether  it  w^as  a  usable  unit,  and  I  feel  he 
has  testified,  so  far  as  experience  is  concerned,  so 
far  as  observation  is  concerned,  so  far  as  knowledge 
of  mechanics  is  concerned — I  don't  know  what  coun- 
sel has  in  mind  that  I  have  left  out  in  laying  the 
foundation. 

Mr.  McMillan :  I  have  many  things  in  mind,  may 
it  please  your  Honor.  He  is  seeking  to  show  this 
witness  is  interested  in  some  suction  form  of  opera- 
tion, and  the  witness  has  already  testified  to  the  short 
depth  he  has  gone  down  into  the  gravel,  the  [178] 
poor  examination  that  he  made.  He  testified  that  he 
never  actually  directed  any  operations  in  similar 
soils;  he  has  not  gone  down  to  an  extent  in  this  soil 
that  we  have  to  consider  in  reference  to  gold  gravels 
in  this  cas(\  There  could  be  that  there  are  boulders, 
there  could  be  many  kinds  of  soils  that  would  inter- 
fere with  the  operation  of  this  plant.  It  is  purely 
speculative^  The  man  never  went  in  there  and  oper- 
ated that  (Hiuipinent.  He  has  dug  a  hole  of  the  size  he 
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has  indicated  to  the  Court,  and  I  submit,  may  it 
please  your  Honor,  that  is  not  the  type  of  examina- 
tion and  study  that  would  qualify  him  to  give  an 
opinion  as  to  what  would  be  encountered,  or  what 
would  be  accomplished  with  the  mining  of  this  prop- 
erty with  this  equipment  of  his. 

Mr.  Cornish :  May  it  please  your  Honor,  there  has 
never  been  any  witness  who  has  gone  in  on  this  prop- 
erty with  any  particular  type  of  dredging  equip- 
ment. The  most  you  can  ever  do  in  determining 
whether  a  property  is  dredgable,  before  it  is  actu- 
ally dredged,  is  to  make  your  examinations  of  the 
gravel,  take  your  particular  equipment  and  estimate 
what  the  cost  of  the  equipment  would  be,  and  what 
the  recovery  w^ould  be  based  upon  the  sampling.  It 
is  all  a  matter  of  speculation.  It  is  all  a  matter 
of  opinion. 

Now  counsel  seems  to  take  the  position  that  before 
we  can  show  what  could  be  expected  to  be  recovered, 
that  someone  must  have  gone  on  this  property  and 
actually  operated  a  dredger.  I  don't  believe  counsel 
is  correct  in  that  cont-ention. 

Mr.  McMillan :  Counsel  is  not  correct  in  his  con- 
tention that  it  is  counsel's  contention  you  have  to 
operate  a  dredger  on  this  property.  The  contention 
of  counsel  is  that  counsel  is  contending  something 
which,  first,  is  purely  speculative,  as  counsel  has 
already  insinuated  in  his  opening  statement,  and, 
secondly,  this  [179]  testimony  as  to  a  wonderful  out- 
fit that  might  have  recovered  more  gold  at  less  cost 
is,  as  I  see  the  situation,  time-consuming  and,  may 
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it  please  youi*  Honor,  an  utter  waste  of  time.  What 
if  he  brought  a  great  number  of  witnesses  here  and 
had  them  testify:  *^ Could  you  use  up  there  an  outfit 
of  two  yards'  capacity  of  this  kind  of  machinery? 
What  do  you  think  about  a  doodle-bug  operation  in 
connection  with  that  property*?"  and  so  forth.  Pure- 
ly to  give  testimony  before  your  Honor  of  the  equip- 
ment; first,  its  utility,  and  next,  as  to  whether  it  is 
better  than  any  other  equipment  in  existence  which 
may  have  been  considered  in  connection  with  this 
property — it  is  its  highly  speculative  nature  to  which 
I  am  objecting. 

Your  Honor  will  appreciate  the  very  meager,  very 
thin-skinned  test  and  examination  that  this  gentle- 
man made  on  that  property  up  there,  when  your 
Honor  considers  the  size  of  the  hole  that  he  dug  up 
there,  and  when  we  have  testimony  from  the  witness, 
Mr.  Morrison,  that  there  is  1,300,000  cubic  yards 
of  gravel,  and  when  we  have  information  before  the 
Court  as  to  the  depth  at  which  this  gold  was  taken. 
I  think  it  is  speculative.  I  think  it  is  purely  thin  and 
time-consuming. 

The  Court:     The  Court  has  ruled. 

Mr.  Cornish :  May  it  please  your  Honor,  it  is  my 
purpose  to  ask  the  witness  merely  two  more  ques- 
tions, namely,  what  the  cost  of  that  plant  is,  and  what 
its  cost  of  operation  per  day  or  per  yard  of  gravel 
handled  is.  Now,  I  realize  that  in  the  ultimate  it  is 
up  to  the  Court  to  decide  whether  this  plant  is  feas- 
ible, and  I  iliink  counsers  objection  goes  more  to 
the  weight  than  to  tlu*  admissibility.   So  far  as  what 
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gold  would  be  recovered  is  concerned,  I  don't  have 
that  in  mind.  This  man  is  merely  called  for  the  pur- 
pose of  testifying  to  the  cost  of  the  equipment  and 
to  [180]  the  cost  of  operating  it,  and  not  what  it 
would  recover. 

Mr.  McMillan :  Well,  you  haven't  laid  the  proper 
foundation  in  that,  even. 

Mr.  Cornish:  In  other  words,  I  am  not  asking 
this  witness  to  testify  to  how  much  gold  there  is 
in  the  bar,  how  much  gold  he  would  recover,  what 
his  knowledge  of  the  gold  in  the  bar  is ;  I  am  merely 
laying  the  foundation  to  qualify  him  to  testify  to 
the  cost  of  the  equipment  and  the  cost  of  operating 
the  equipment. 

Mr.  McMillan:  May  I  ask  a  question  in  the  na- 
ture of  voir  dire,  preliminarily  ? 

Q.  Let  me  ask  you,  Mr.  Mead,  you  don't  con- 
tend that  if  you  went  dow^n  to  a  depth,  we  will  say, 
of  22  feet,  and  you  encountered  boulders  and  rough 
bedrock  and  heavy  gravel,  that  is  often  the  case  up 
there  in  these  dredging  operations,  that  you  could 
operate  this  machinery,  do  you? 

A.     Most  successfully,  sir. 

Q.     You  could  handle  boulders? 

A.     Most  successfully,  sir. 

Q.  Had  that  machinery  operated,  during  1939, 
anywhere  along  these  rivers?  A.    Yes,  sir. 

Q.    Where? 

A.  On  the  San  Joaquin  River,  in  front  of  the  Fri- 
ant  Dam,  at  Fresno,  sir. 

Q.     Any  boulders  encountered  there? 
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A.  We  only  take — do  you  know  how  our  unit  is 
built"?  Do  vou  want  to  know  how  our  unit  is  built? 

Q.  I  really  don't  know,  and  we  don't  have  time 
to  ^o  into  it  here.  I  know  it  is  very  interesting,  but 
it  is  too  time-consuming. 

A.  All  right.  Then  to  answer  your  question  re- 
garding boulders,  w^e  merely  dig  material  which  is 
two-inch  minus  in  a  36-inch  diameter  circle 

Q.     That  is  all  you  handle  ? 

A.     Yes.    (Continuing)   at  each  movement  of 

the  head.  [181] 

Mr.  McMillan:     Yes. 

I  still  submit  my  objection,  may  it  please  your 
Honor. 

The  Court:     The  objection  is  sustained. 

Mr.  Cornish:  May  I  ask  the  witness  one  addi- 
tional question? 

Q.  Has  your  dredge  operated  in  ground  that  had 
large  boulders  present? 

A.     Yes ;  on  the  Carson  River. 

Q.  And  what  has  been  your  experience  in  oper- 
ating in  ground  with  big  boulders  in  the  Carson 
River? 

A.  That  the  capacity  of  the  boat  jumps  up  appre- 
ciably, because  we  don't  handle  anything  larger  than 
two-inch  minus. 

Q.  In  otlier  words,  the  larger  your  boulders  the 
faster  you  are  able  to  excavate  or  dig  out  the  gold 
and  the  smaller  substances  in  a  given  yardage? 

A.     Thai  is  right. 

Mr.  McMillan:     I  think  I  can  shorten  this,  may 
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it  please  your  Honor.    If  counsel  simply  wants  to 
ask  the  witness  what  an  outfit  like  that  would  cost, 
I  have  no  objection  to  it,  as  long  as  he  doesn't  under- 
take to  operate  it. 

Mr.  Cornish:  Q.  Mr.  Mead,  what  is  the  cost  of 
manufacture  and  installation  of  this  particular  unit? 

A.     You  mean  the  selling  price  ? ' 

Q.  The  selling  price,  plus  the  cost  of  installation 
of  this  unit  on  this  property  on  the  middle  fork  of 
the  American  River. 

A.  If  the  machinery  could  be  procured  and  a  pri- 
ority could  be  gained  to  build  it,  it  would  cost  in 
the  neighborhood  of  not  more  than  $22,000.  The  cost 
of  moving  in  would  not  be  more  than  $1,500,  and  by 
'^moving  in,"  I  mean  moving  the  material  from  San 
Francisco  to  the  Cherokee  Bar  and  setting  it  up 
ready  for  operation,  which  doesn't  include  housing 
for  the  men  who  operate  it. 

Q.  How  would  the  cost  of  today  compare  with  the 
cost  of  October,  1939? 

A.     I  am  sorry,  I  can't  answer  that  question.  [182] 

Mr.  McMillan :  That  is  irrelevant,  and  I  don't  be- 
lieve the  witness  would  know,  anyway. 

The  Court:     Well,  he  said  he  didn't. 

Mr.  McMillan :    Yes. 

Mr.  Cornish:  Q.  And  from  your  experience, 
Mr.  Mead,  in  the  operation  of  these  units,  what 
does  it  cost  per  yard  of  gravel  taken  into  the 
machine  to  operate  this  unit? 

Mr.  McMillan :     I  object  to  that,  if  it  please  your 
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Honor,  again  upon  the  ground  that  the  proper  foun- 
dation has  not  been  laid. 

The  Court:     The  objection  is  sustained. 

Mr.  Coi-nish :     That  is  all,  Mr.  Mead. 

Mr.  McMillan:     No  cross  examination. 
(Witness  excused.) 

Mr.    Cornish:     Mr.    Wiltsee,    will   you   take    the 
stand  'F 


ERNEST  A.  WILTSEE, 

called  for  the  Defendants;  sworn. 

Direct  Examination 

Mr.  Cornish :     Q.     Mr.  Wiltsee,  where  do  you  live  ? 

A.  I  live  in  the  Pacific  Union  Club,  San  Fran- 
cisco. 

Q.     And  what  is  your  business  ? 

A.  I  am  a  mining  engineer  by  profession,  a  grad- 
uate of  Columbia  University,  Class  of  1885. 

Q.  How  long  have  you  been  engaged  in  the  min- 
ing business? 

A.  Thei'e  are  two  branches  of  the  mining  busi- 
ness. I  have  been  engaged  in  the  quartz  branch  of 
it  since  1888,  and  in  gold  dredging  since  1940. 

Q.     Gold  di'edging  since  1940 ? 

A.     Forty  years — I  mean  sinc«  1900. 

Mr.  McMillan:  Mr.  Cornish,  I  know  of  this  dis- 
tinguished [18;^]  gentleman.    You  want  to  qualify 
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him  in  what  way?    I  might  be  able  to  concede  his 

qualifications  as  a  mining  engineer.    What  else*? 

Mr.  Cornish:  And  his  knowledge  of  this  par- 
ticular property. 

Mr.  McMillan :  That  T  am  not  prepared  to  give  a 
stipulation  on.  I  will  go  this  further:  I  will  stipu- 
late that  he  is  eminently  qualified  to  conduct  a 
dredger,  dredging  outfit,  and  that  he  owns  several  of 
them.  I  will  go  that  far. 

Mr.  Cornish:     All  right. 

Mr.  McMillan:  As  to  his  fundamental,  prelimi- 
nary qualification,  his  college  education,  his  long 
experience  as  a  mining  engineer  and  all  that,  I  will 
quite  readily  grant  you  that. 

Mr.  Cornish :     Thank  you. 

Q.  What  has  been  the  extent  of  your  knowledge 
of  this  property?  You  know  the  property  that  is 
involved  in  this  case?  A.     Perfectly  well. 

Q.  What  has  been  the  extent  of  your  acquain- 
tance with  this  property,  Mr.  Wiltsee? 

A.  Well,  I  secured  options  on  all  those  bars  on 
the  Middle  Fork,  beginning  down  from  Murder  Bar, 
all  the  way  up  about  six  miles,  but  I  couldn't^  and 
have  not  yet,  succeeded  ever  to  get  an  option  on 
this  property,  but  I  was  given  permission  to  drill 
it  and  ascertain  its  value. 

Q.  By  whom  were  you  given  permission  to  drill 
it?  A.     Mr.  Stanley. 

Q.     Mr.  Stanley?  A.     Yes. 
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Q.  When  was  that,  Mr.  Wiltsee,  with  reference 
to  the  10th  of  October,  1939? 

A.     With  reference  to  the  10th  of  what? 

Q.     10th  of  October,  1939. 

A.  Well,  T  think  that  is  the  time  that  we  drilled 
the  property.  If  you  have  some  drill  logs  I  made,  that 
will  tell  the  date. 

Q.  I  have  some  copies  of  some  drill  logs  (exhib- 
iting documents  [184]  to  Mr.  McMillan) 

Mr.  McMillan :  I  wish  Mr.  Wiltsee  would  fix  that 
date.  I  believe  Mr.  Wiltsee  should  refresh  his  recol- 
lection as  to  that  date. 

Mr.  Cornish  :  Q.  Mr.  Wiltsee,  referring  to  these 
drill  logs  of  August,  1939,  is  that  the  approximate 
time  Mr.  Stanley  gave  you  permission  to  drill  the 
bar? 

A.  He  gave  me  permission  before  that,  of  course. 
I  went  there  after  I  got  permission. 

Q.  In  other  words,  it  was  before  August,  '39,  Mr. 
Stanley  gave  you  permission  to  make  these  drillings  ? 

A.     Yes. 

Q.  Now,  in  your  opinion,  Mr.  Wiltsee,  as  a  min- 
ing engineer,  can  this  property  be  operated  and 
mined  with  a  doodle-bug,  what  is  commonly  referred 
to  as  a  doodle-bug,  a  dragline,  and  separate  boat  min- 
ing operation? 

A.  1 1  can  be  operated  successfully  by  a  sufficiently 
large  and  capable  dragline — I  don't  call  them  doodle- 
bugs, bnt  dragline  ])lants,  consisting  of  a  dragline 
and  a  floating  boat,  in  which  the  values  are  recovered. 
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Q.  By  sufficiently  large,  1  presume  you  are  re- 
ferring to  the  yardage  of  the  bucket  on  the  dragline  ? 

A.     Yes. 

Q.  And  also  the  capacity  of  the  concentrating  de- 
vice to  handle  the  output  % 

A.  The  boat  should  be  sufficiently  large  and  the 
ritfle  and  screen  capacity  large  enough  to  make  the 
recovery  of  gold  from  the  material  brought  up  in 
your  bucket. 

Q.  In  your  judgment,  Mr.  Wiltsee,  how  large  a 
capacity  bucket  would  that  be  ? 

A.  I  wouldn't  go  in  there  with  less  than  a  three- 
yard  bucket. 

Q.     Three-yard  bucket? 

A.     Three-yard  bucket. 

Q.  And  with  the  use  of  a  three-yard  bucket,  what 
would  be  the  cost  per  yard  for  dredging? 

A.     Cost  per  yard? 


Q 

Q 

A 

Q 


Yes.  A.     Well,  about  12  cents  a  yard. 

About  12  cents  a  yard? 
12  cents  a  yard. 

Now,  you  took,  or  under  your  direction  cer- 
tain drilling  tests  of  this  gravel  were  made,  you 
said  ?  A.    Yes. 

Q.     And  you  have  given  me  a  map 

A.    Yes. 

Q.  (Continuing) :  and  on  this  map  cor- 
rectly appears  the  three,  six,  eleven  holes  that  were 
drilled  on  this  property  ? 

A.  I  couldn't  tell  you  how  manv  until  I  look  at 
the  map. 
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Mr.  Cornish :     Yes. 

Do  you  want  to  see  this  map,  Mr.  McMillan  (ex- 
hibiting map  to  Mr.  McMillan)  ? 

Mr.  McMillan:  Mr.  Foley,  I  know,  wants  to 
see  it. 

(The    map    referred    to    was    exhibited    to 
coimsel.) 

Mr.  Cornish:  Q.  Is  this  the  map,  Mr.  Wiltsee, 
to  which  you  refer? 

A.  That  is  the  map.  Our  procedure  is — if  I  may 
be  permitted  to  say  it — our  procedure  is  to  locate 
the  drill  holes  and  i^et  the  results,  and  afterwards 
send  my  surveyor  up  and  survey  the  location  of  the 
holes  on  the  map,  as  has  been  done  in  this  instance. 

Q.  And  the  various  points,  '^A-1,  A-2,  A-3.  B-4, 
B-f),  B-6,  C-7,  C-8,  l)-9,  D-10''  and  '^D-11''  are  the 
positions  where  the  holes  are  put*? 

A.  Yes.  Our  procedure  is,  we  number  our  drill 
holes,  and  then  number  of  the  line  of  holes  in  a  sec- 
tion with  letters.  We  run  them  as  you  see  on  this 
may).  All  these  holes  are  in  line  in  each  section,  and 
all  these  letters  refer  to  sections  that  the  drill  holes 
are  in,  with  the  first,  '^A,''  then  ^^B,"  ^'C,"  and 

Q.  And  there  is  what  appears  like  a  fraction — 
for  instance,  this  one  at  A-3;  you  see  the  figure 
^^18.0''  and  a  line,  and  underneath  that  the  figure 
"r,9.ir'  What  do  those  refer  to? 

A.  Tliat  is  the  way  that,  for  convenience,  we  al- 
ways [)ut  them  on  [1S()]  the  ma]x  We  put  the  depth 
of  the  hole  first  over  the  bar,  and  underneath  the 
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bar  the  dollars  and  cents.   We  do  that  always  in  all 

the  properties  we  drill. 

Q.  And  those  figures  would  be  the  depth  of  the 
drill  hole 

A.  The  upper  figures  are  the  depths  and  the 
lower  figures  the  value  in  cents. 

Q.     Value  in  cents  per  yard  ? 

A.     Per  cubic  yard. 

Mr.  Cornish:  Have  you  any  objection,  Mr.  Mc- 
Millan, if  I  transcribe  this  map  over  here  to  the 
blackboard?  This  is  Mr.  Wiltsee 's  map,  and  I  don't 
like  to  offer  it  in  evidence,  because  it  may  be  some 
time  before  he  will  be  able  to  get  it  back,  or  if  you 
have  no  objection,  I  would  like  to  offer  it  in  evidence 
and  make  a  tracing  of  it,  and  withdraw  the  map  and 
replace  it  with  that  tracing. 

Mr.  McMillan :  Maybe  I  can  work  out  a  plan  that 
will  be  more  convenient. 

There  was  a  very  good  suggestion  made  by  Mr. 
Stanley,  may  it  please  your  Honor.  He  said  it  will 
only  take  a  few  minutes  to  have  a  photostatic  copy 
made  of  this ;  the  Engineering  Department  will  do  it. 

Mr.  Cornish :  May  we  offer  this  map  in  evidence, 
then,  and  then  I  take  it  the  United  States  Engineers 
will  make  a  photostat  of  that,  and  that  photostat  may 
be  substituted  and  the  map  withdrawn  this  after- 
noon? 

Mr.  McMillan :  Will  you  have  that  photostat  here 
by  two  o  'clock  ? 

Mr.  Stanley:     Yes. 
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Mr.  McMillan :  It  will  be  here  at  two  o'clock,  your 
Honor. 

The  Court :     Very  well. 

Mr.  Cornish:  We  will  offer  this  map,  with  the 
figures  thereon,  [187]  and  ask  it  be  marked  the  de- 
fendants' exhibit  next  in  order,  with  the  stipulation 
it  may  be  withdrawn  and  the  photostat  substituted. 
(The  map  referred  to  was  received  in  evidence 
and  marked  Defendants'  Exhibit  M.) 

Mr.  McMillan:  Now  that  the  Clerk  has  marked 
it,  your  Honor,  may  I  hand  it  to  the  Engineering 
Department  for  the  purposes  indicated  *? 

The  Court :     Yes. 

Mr.  McMillan :  I  am  sure  you  will  get  your  map 
back  all  right. 

The  Witness:     Thank  you  very  much. 

Mr.  Cornish :  Just  one  further  question,  Mr.  Wilt- 
see: 

Q.  You  have  no  interest  in  this  property  at  the 
present  time  ? 

A.     No,  sir,  I  haven't  any  interest  at  all. 

Mr.  Cornish:     You  may  cross  examine. 

The  Court:  Well,  it  is  twelve  o'clock.  We  will 
recess  until  two  o'clock  this  afternoon. 

(Whereupon  a  recess  was  taken  until   2:00 
o'clock  p.  m.)  [288] 
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ERNEST  A.  WILTSEE, 

recalled  for  the  Defendants;  previously  sworn. 

The  Court :     You  may  proceed,  gentlemen. 

Mr.  McMillan:  May  it  please  your  Honor,  dur- 
ing the  lunch  hour  we  had  the  photostatic  copies 
made  of  Defendants'  Exhibit  M,  so  I  am  going  to 
return  now  to  Mr.  Wiltsee  the  original. 

The  Witness:  Thank  you  very  much,  Mr.  Mc- 
Millan. 

Mr.  McMillan :  Mr.  Cornish  has  a  copy,  and  the 
other  copy,  with  the  original  exhibit  endorsement  of 
the  Clerk,  I  hand  to  the  Clerk. 

Had  you  concluded  your  direct  examination  ? 

Mr.  Cornish:  You  were  cross  examining  at  the 
lunch  hour,  Mr.  McMillan. 

Mr.  McMillan:     No,  but  I  will  proceed. 

Mr.  Cornish :  I  thought  you  were.  If  not,  I  have 
not  concluded — I  have  a  couple  of  more  questions  I 
would  like  to  ask  Mr.  Wiltsee. 

Mr.  McMillan:  No,  I  haven't  asked  any  ques- 
tions on  cross  examination  yet. 

Direct  Examination 
(Resumed) 

Mr.  Cornish:  Q.  Mr.  Wiltsee,  you  are  inter- 
ested, I  believe  you  said,  in  a  portion  of  the  American 
River,  the  Middle  Fork,  both  below  and  above  this 
property  ? 

A.     Yes.    I  have  under  lease  all  the  river,  the 
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drcdi^able  rivei*  below,  and  even  above  Mr.  Miedel's 

property. 

Q.  ]3otb  sides  of  this  j^roperty,  but  not  this  prop- 
erty itself?  A.     Not  this  property  itself. 

Q.  Now,  it  is  your  intention  to  dredge  the  Mid- 
dle Fork  of  the  [189]  American  River? 

A.  I  will  dredge  the  whole  river.  I  have  two 
plants  I  am  going  to  move  over  there,  one  for  the 
upper  bar,  beginning  at  Poverty  Bar  and  going  on 
up,  and  the  other  is  the  large  rig  I  have  over  in  Oro- 
ville,  where  we  have  been  working  the  Feather  River 
for  several  years — and,  of  course,  the  Feather  River 
is  a  much  larger  river  than  this,  and  much  more  tur- 
bulent in  the  wint-er,  much  higher  water — and  as  soon 
as  I  get  through  with  my  dredging  at  Oroville,  which 
will  be  some  time  in  May,  I  will  remove  the  portable 
plant — that  is,  if  the  Government  will  be  good  enough 
to  permit  me — and  go  over  and  work  on  the  lower 
part  of  the  American. 

Q.  In  your  opinion  as  a  mining  engineer,  Mr. 
Wiltsee,  could  this  property  which  is  involved  in 
this  section  be  mined  with  equipment  similar  to  yours 
on  a  |)i'()fitable  basis? 

A.  Oh,  certainly.  T  have  paid  over  $20,000  in 
royalties  holding  these  properties  imtil  I  can  get 
around  to  them,  until  the  war  is  over  and  I  can  get  at 
them,  and  there  isn't  any  question  at  all  that — there 
is  very  little  hard  bedrock — I  don't  remember  that 
we  had  a  hard  bedrock  hole  in  Mr.  Miedel's  prop- 
erty— the  records  will  show — while  in  the  lower  part 
of  the  American  there  is  some  bedrock,  but  that  is 
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not  a  great  obstacle  with  us  with  these  heavy  drag- 
line buckets.  With  these  heavy  buckets  w^e  can  go 
into  that  bedrock  as  far  as  we  want  to,  take  plenty 
of  time,  and  clean  that  bedrock  perfectly.  In  fact,  I 
believe  a  dragline  dredge  can  clean  bedrock  far 
more  efficiently  than  a  bucket  line  dredge.  That 
has  been  my  experience,  and  I  have  been  interested 
in  dragline  dredging  since  1900. 

Q.  In  your  opinion,  Mr,  Wiltsee,  as  a  mining 
engineer,  this  equipment  you  have  on  the  Feather 
River,  or  equipment  similar  to  it,  with  a  three-yard 
bucket,  would  clean  the  bedrock  and  get  [190]  sub- 
stantially all  the  value  ? 

A.  Oh,  yes.  In  all  the  years  ^  experience  in  drag- 
lining  we  have  had  we  have  found  the  dragline  dredge 
to  be  the  most  efficient  in  bedrock.  We  have  come 
onto  25,  30,  and  35  cent  ground,  and  we  have  come 
within  one  or  two  cents  a  yard  in  recovery  of  our  drill 
values.    Those  are  according  to  my  records. 

Q.     And  you  believe  that  can  be  done  on  this  bar  ? 

A.     Oh,  yes;  no  question. 

Mr.  Cornish :     That  is  all. 

Cross  Examination 

Mr.  McMillan :  Q.  You  don't  know  of  any  better 
method  than  yours  for  recovery  of  gold  values  ? 

A.  No ;  by  experience,  Mr.  McMillan,  because  we 
have  been  working  there  along  the  Feather  for  four 
years  now,  and  we  have  had  no  trouble  whatsoever. 
We  have  recovered  right  up  to  our  drill  values,  and 
personally,  while  I  am  familiar  with  all  these  differ- 
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ent  methods  of  dredging,  I  don't  think  there  is  any- 
thing for  river  dredging  which  will  compare  to  a  big 
dragline  plant,  becanse  the  difference  between  the 
dragline  rig  and  the  bucket  line  dredge  is  that  the 
dragline  rig  is  more  portable,  more  easily  moved.  If 
you  have  got  a  bucket  line  dredge,  it  is  part  of  the 
boat,  and  it  is  a  great  big,  cumbersome  outfit,  and 
these  things  are  detachable — here  is  a  photograph 
of  the  plant  we  have  on  the  Feather  River,  if  you 
would  like  to  look  at  it  (handing  photograph  to  Mr. 
McMillan). 

Q.  Yes ;  I  think  his  Honor  would  like  to  look  at 
it  (handing  photograph  to  the  Court). 

I  will  ask  it  be  received  in  evidence  as  illustra- 
tive of  the  witness'  testimonv. 

The  Court :     Admitted.  [191] 

(The  photograph  referred  to  was  received  in 
evidence  and  marked  U.  S.  Exhibit  No.  2.) 

The  Witness:  The  bucket  line  dredge  is  a  part 
of  the  boat,  and  it  is  a  great,  big,  cumbersome  affair. 
The  dragline  is  separate  from  the  boat,  and  you  can 
move  around,  and  you  can  prepare  for  high  water 
very  much  more  easily  than  you  can  with  the  bucket 
line  boat.  Tliere  are  one  or  two  bucket  line  boats  that 
are  lying  along  this  river  above  there  that  w^ere  swept 
away  by  higli  water.  They  were  caught  before  they 
could  £^oi  vi^'ddy  for  the  high  water.  But  with  the 
dragline  rig  you  can  always  provide  protection  for 
your  boat,  keo]^  it  up  next  to  the  bank,  and  the  drag- 
line can  always  scramble  ashore  if  you  have  to.  The 
dragline  I'ig  is  tlie  one  T  have  found  to  be  the  most 
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practicable  in  river  dredging,  and  I  have  had  over 

40  years'  experience. 

Mr.  Cornish :  May  it  please  your  Honor,  I  forgot 
to  ask  Mr.  Wiltsee  one  question.  In  regard  to  the  per- 
mission to  go  on  the  property  and  drill  these  holes, 
he  spoke  to  me  during  the  recess  and  told  me  he 
wanted  to  straighten  it  out  in  his  testimony. 

Q.  You  testified  this  morning  that  Mr.  Stanley 
had  given  you  permission  to  go  on  the  property  and 
drill  these  test  holes.  You  wanted  to  explain  that  ? 

A.  I  do.  I  said  I  had  Mr.  Stanley's  permission. 
Here  is  what  happened:  I  had  Mr.  Morrison's  per- 
mission to  go  in  there,  and  then  I  learned  that  the 
Government  had  either  condemned  it,  or  had  an  op- 
tion on  it,  or  something,  so  knowing  Mr.  Stanley,  I 
called  him  up  and  said,  ^^  Stanley,  I  have  a  drill 
ready ;  I  want  to  go  over  there  and  drill  that  Span- 
ish Bar.  How  about  it?" 

He  said,  ^*I  don't  give  a  damn." 

So  I  said,  '^All  right,  I  will  go  ahead." 

That  is  exactly  the  conversation  that  took  place. 

The  Court:     Quite  positive  language. 

The  Witness:  Yes.  I  thought  it  meant  that  I 
could  go  ahead,  so  I  went  ahead. 

Mr.  McMillan:  Q.  Mr.  Wiltsee,  there  was  some 
testimony  here  this  morning  about  some  equipment, 
some  sort  of  a  suction  method  of  recovery.  Have 
you  heard  of  that  ? 

A.  Yes.  I  have  seen  and  heard  of  suction  dredges 
all  over  this  country  for  the  last  40  years,  ever  since 
I  have  been  here. 
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Q.  And  tliey  don't  amount  to  much  in  your 
opinion  ? 

A.  And  there  was  never  one  of  them  that  was  a 
success,  to  my  personal  knowledge,  Mr.  McMillan, 
and  I  think  I  know.  I  have  seen  35  or  40  of  them. 

Mr.  McMillan:  What  was  the  name  of  the  par- 
ticular one  you  had  this  morning,  Mr.  Cornish? 

Mr.  Cornish:  No  particular  name.  It  was  Mr. 
Mead's  equipment. 

Mr.  McMillan :  Q.  Do  you  know  anything  about 
that  ? 

A.  No.  They  are  all  right  when  you  are  working 
in  the  bed  and  handling  mud  and  that  sort  of  thing, 
but  you  have  to  recover  gold,  and  gold  is  heavier 
than  mud;  it  is  heavier  than  quartz;  and  you  have 
to  have  something  that  is  more  positive  than  suction, 
I  think.  And  w^hen  you  got  down  to  bedrock  I  think 
they  would  have  trouble  with  those  boulders.  This 
may  be  all  right,  I  don't  know,  but  at  least  I  have 
never  seen  a  successful  one  yet.  I  have  seen  a  lot  of 
failures.  I  am  not  going  to  say  this  is  not  successful. 
It  may  be  entirely  different  from  all  the  others. 

Q.     That  is,  it  may  become  so  some  day? 

A.     I  beg  your  pardon? 

Q.     It  may  become  so  some  day?  A.     Yes. 

Q.  Ml-.  Wiltsee,  I  didn't  get  it  clear  in  my  miud 
this  morning —  [193]  in  making  those  tests  up  there, 
you  used  a  drill  method? 

A.  We  used  a  churn  drill,  just  like  they  use  in  a 
water  wheel,  and  the  reason  we  use  a  churn  drill  is 
because  those  churn  drills  have  been  proven  to  be 
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the  most  reliable  tools  for  prospecting  for  dredging 
that  have  been  devised  since  I  have  been  in  this  busi- 
ness, and  I  only  went  into  this  business  in  1900,  and 
we  know  from  our  records  and  the  companies  in 
California  using  the  churn  drills — and  they  are  al- 
most always  the  same  size,  No.  3  Keystone  is  the 
standard — the  results  of  their  operations  during  all 
these  years  in  which  the  dredging  companies  have 
been  working  have  showed  those  results  are  reli- 
able, and  that  is  why  we  have  used  them.  We  have 
standardized  our  drilling  methods ;  we  always  use  the 
same  sort  of  drill  and  the  same  method  of  handling  it. 

Q.  Well,  that  method  of  drilling  holes  you  used 
in  drilling  the  holes  in  this  property  there,  from  your 
experience  that  is  as  satisfactory  and  as  approved  a 
method  as  can  be  found?  A.     Yes. 

Q.  Now,  did  I  understand  you  to  say,  Mr.  Wilt- 
see,  that  if  you  went  in  th^ere  you  would  go  in  there 
with  your  three-yard  equipment? 

A.  I  would  use  two  rigs.  I  would  use  the  three- 
yard  rig  on  the  upper  end,  because  that  is  shallower, 
and  I  would  use  the  five-yard  equipment  on  the  lower 
end,  because  that  is  deeper.  You  see,  that  five-yard 
equipment  can  dig  down  to  55  feet  without  any 
trouble. 

Q.     That  equipment  costs  money,  doesn't  it? 

A.  The  equipment  we  have  at  Oroville  cost 
$155,000. 

Q.     The  two  equipments? 

A.  The  dragline  and  the  boat  and  the  mechanical 
equipment  we  have  up  there  cost  $155,000.  Of  course, 
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you  wouldn't  ne^d  all  that  on  the  American.  We  had 
a  [194]  contract  with  the  city  there  to  build  the 
levees  higher  and  wider  up  there,  and  we  built  the 
levees  140  feet  wide  and  six  fe^t  higher  than  the 
regular  levees,  and  we  had  to  use  a  bull-dozer  to 
handle  the  boulders  and  the  work  on  the  levees,  be- 
cause there  was  a  lot  of  boulders  up  there.  That  is 
a  much  larger  stream  than  the  Middle  Fork  of  the 
American. 

Q.  Well,  you  wouldn't  advise  anyone  to  go  on 
that  property  with  any  lighter  equipment  ? 

A.     No,  nothing  less  than  three-yard  equipment. 

Q.  As  I  understand  it,  Mr.  Wiltsee,  you  have  op- 
tions on  pretty  near  all  the  claims  on  the  Middle 
Fork  of  the  American  ? 

A.  I  have  everything  tied  up  above  and  below 
Mr.  Miedel's  property.  I  have  $20,000  up  in  ad- 
vance to  hold  them. 

Q.  Yes.  Well,  owning  all  this  equipment,  and 
owning  options  on  all  these  pieces  of  property,  under 
those  circumstances  you  wouldn't  be  running  a  very 
great  risk  as  to  whether  you  could  profitably  mine  it  ? 

A.     You  mean  I  would  be  running  a  risk? 

Q.  I  mean, — I  have  this  thought  in  mind:  It 
is  not  clear  in  my  mind.  If  you  didn't  have  all  this 
equi])ment  and  all  these  options  on  other  mines  up 

there .  You  know  this  piece  of  property.  Would 

you  want  to  go  in  on  this  piece  of  property  alone  and 
l)uy  machinery  just  for  this  piece  of  property? 

A.  I  would  rather  not:  T  would  rather  haye  the 
rest. 
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Q.     You  what  ? 

A.  I  would  rather  have  the  rest.  You  are  going 
to  ask  me  if  I  would  go  in  on  that  alone'? 

Q.     No.   It  could  be  mined  more  profitably 

A.     Much  more  profitably  having  these  others. 

Q.  Yes.  I  was  examining  those  drill  holes.  I  see 
one  there,  I  think  it  is  marked — what  is  the  number 
of  that,  D  or  B — I  [195]  think  that  you  w^ill  recog- 
nize it;  it  went  dow^n  to  16  or  18  feet,  somewhere 
around  there,  and  it  ran  $3.00.  A.     It  did,  yes. 

Q.     That  is  a  pretty  hot  hole,  is  if? 

A.  Yes.  In  my  mind,  I  never  averaged  that 
hole  in  fully.  You  see,  the  other  holes  averaged  just 
under  25  cents,  and  I  didn't  think,  under  the  laws  of 
average  and  my  experience  in  this  business,  that  I 
could  put  that  hole  in  there  and  count  it  all  the  way, 
but  I  think  it  will  go  35  cents  through  the  influence 
of  that  hole. 

Q.  But  you,  yourself,  with  your  experience,  you 
would  throw  that  hole  out  ? 

A.  I  don't  know^  that  I  would  throw  it  out  en- 
tirely, but  I  wouldn't  put  it  in  entirely. 

Q.  As  soon  as  you  saw  something  like  that,  I 
imagine  that  a  gentleman  of  your  experience  would 
say,  ''Let's  dig  some  other  holes  around  here," 
wouldn't  he? 

A.  There  was  another  hole  down  on  Green's  prop- 
erty that  ran  over  $2.00,  and  I  dug  some  other  holes 
around  it,  but  not  on  this  property. 

Q.  Well,  that  would  be  your  practice,  wouldn't 
it  %  A.     Usually  would. 
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Q.     It  would,  is  that  not  true  ? 

A.     As  high  as  that  ? 

Q.     Yes. 

A.  Well,  you  usually — when  we  drilled  at  Oro- 
ville,  we  had  one  hole  that  ran  well  over  $3.00,  and 
we  never  gave  that  full  value — you  understand  what 
I  mean — I  didn't  throw^  it  out,  but  I  didn't  include 
it  entirely.  But  if  you  are  asking  me  what  this  prop- 
erty would  go,  I  am  positive  it  will  go  25  cents,  and 
I  believe  it  will  go  33  to  35  cents. 

Q.     That  is,  all  of  the  property? 

A.     No ;  I  am  talking  about  Mr.  Miedel's  property. 

Q.  Well,  I  am  talking  about  Mr.  Miedel's  prop- 
erty, too.  That  is  the  one  w^e  have  under  considera- 
tion here. 

A.  That  is  the  one  I  am  talking  about ;  not  about 
the  others.  I  [196]  know  it  will  go  25  cents,  and  I 
believe  it  will  go  33  to  35  cents  through  the  influence 
of  that  hole. 

Q.  Take  that  property,  did  you  have  oc- 
casion to  make  a  survey  to  establish  the  cubic 
yardage  of  workable  gravel?  A.     Yes. 

Q.     What  was  that? 

A.  Well,  600,000  cubic  vards,  and  mavbe  a  little 
more,  according  to  our  measured  survey. 

Q.  Well,  as  n  result  of  those  tests  made,  and 
averaging-  t]w\n  up,  and  your  experience  that  you 
have  had  all  these  years,  and  knowing  that  yard- 
age, what  do  you  think  that  property  would  go? 
What  would  be  the  average? 

A.     The  average  value  of  the  property? 
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Q.     Yes. 

A.  Oh,  I  think  it  would  dredge  from  33  to  35 
cents  a  yard,  and  600,000  yards  would  be — well,  that 
is  about  $200,000. 

Q.  Then  what  did  you  say  the  cost  was  of 
dredging  operations  of  that  kind'? 

A.     Well,  that  dredging  operation? 

Q.     Yes. 

A.     About  12  cents  a  yard. 

Q.     Twelve  cents  a  yard'?  A.     Yes. 

Mr.  McMillan:     I  think  that  is  all,  Mr.  Wiltsee. 

Mr.  Cornish:     That  is  all,  Mr.  Wiltsee. 
(Witness  excused.) 

Mr.  Cornish:  May  it  please  your  Honor,  I 
desire  to  be  sworn  and  testify  concerning  certain 
negotiations  leading  up  to  the  filing  of  the  answer, 
negotiations  between  Mr.  Miedel  and  his  repre- 
sentatives, and  representatives  of  the  United  States 
Engineers  and  the  United  States  Attorney. 


FRANCIS  T.  CORNISH, 

called  for  the  Defendants;  sworn. 

Direct  Examination 

The  Witness:  My  name  is  Francis  T.  Cor- 
nish,   [197] 

Mr.  McMillan :  May  it  please  your  Honor,  I  am 
at  a  loss  to  see  the  relevancy  of  this  testimony,  or 
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its  competency.  Tliese  negotiations  leading  up  to 
the  filing  of  the  complaint— they  were  never  con- 
summated to  the  extent  that  they  entered  into  an 
agreement— and  these  negotiations  that  they  talk 
about  after  the  condemnation  suit  was  filed  have 
no  relevancy.  We  are  here  concerned  with  a  con- 
demnation suit. 

I  have  never  objected  to  it  before,  because  a 
lawyer  is — in  a  case  of  this  kind  a  lawyer  is  always 
in  an  awkward  position.  The  Court  wants  to  get 
a  full,  elaborate  picture  of  everything.  But  I 
believe  your  Honor  has  a  full  picture  of  all  these 
negotiations  since  that  time.  We  are  trying  a  con- 
demnation suit;  we  are  not  trying  negotiations  be- 
tween parties  that  never  resulted  in  an  agreement. 
And  those  negotiations,  your  Honor  knows  what 
they  were  already.  It  is  a  matter  of  time-consum- 
ing process  in  giving  testimony  that  I  am  concerned 
with  now.  As  I  say,  I  never  objected  to  it  before, 
but  for  the  life  of  me  I  can't  see  the  relevancv. 
However,  it  is  all  in  now,  and  if  your  Honor  is 
not  concerned  about  taking  what,  in  my  opinion, 
is  merely  time-consuming  testimony,  Mr.  Cornish 
might  go  ahead. 

Mr.  Cornish:  If  I  might  step  down  from  the 
stand  a  moment,  your  Honor. 

The  Court:     Yes. 

(Whereui)on    Mr.    Cornish   left   the   witness 
stand  and  stood  at  the  lectern.) 

Mr.  Cornish:     In  Mr.  McMillan's  opening  state- 
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ment  he  has  referred  to  the  fact  that  an  answer 
was  not  filed  in  this  case  until  March,  1941,  although 
the  suit  was  filed  in  October,  1941.  It  is  the  pur- 
pose of  this  testimony  to  show  by  documentary 
evidence  that  in  the  preliminary  negotiations  with 
the  United  [198]  States  Government,  when  Mr. 
Miedel  and  his  associates  were  asked  to  place  a 
price  upon  the  gravel,  that  at  first  w^ritten  offers 
were  submitted  to  the  Government  based  upon  a 
royalty  basis,  w^hereby  the  Government  would  pay 
only  for  that  gravel  w^hich  the  Government  actually 
took  out,  and  would  pay  on  a  percentage,  depending 
upon  the  place  w^here  the  gravel  was  taken;  that 
in  those  offers  a  proposition  was  submitted  whereby 
the  price  that  was  paid  would  be  dependent  upon 
the  gold  recovery,  so  that  if  the  gold  recovery 
reached  a  certain  point  the  gravel  would  be  free 
to  the  United  States;  that  this  proposition  was 
turned  down,  and  other  propositions  were  made 
based  upon  a  royalty  basis ;  that  in  the  negotiations 
with  the  United  States  Government  it  was  explained 
to  the  Government 

Mr.  McMillan :  May  it  please  your  Honor,  coun- 
sel is  in  a  dual  capacity  here.  He  was  sworn  as  a 
wdtness 

Mr.  Cornish:  I  am  making  an  offer  of  proof. 
I  stepped  down  from  the  stand,  Mr.  McMillan, 
because  you  made  an  objection.  I  am  not  at  this 
time  testifying. 
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Mr.  McMillan:  You  are  simply  making  an  offer 
of  proof? 

Mr.  Cornish :     Simply  making  an  offer  of  proof. 

Tf  your  Honor  understood  this  was  testimony, 
there  is  no  intention  of  it  being  so  considered. 

(Continuing) that  the  explanation  was  made 

to  th(^  then  United  States  Attorney,  now  Judge 
Hjelm 

Mr.  McMillan:  Pardon  me  for  interrupting, 
your  Honor.  I  was  concerned  about  the  whole 
thing  being  time-consuming.  If  your  Honor  wants 
to  hear  the  testimony,  well  and  good.  Now,  this 
is  just  as  time-consuming  now,  in  the  nature  of 
things, — in  fact,  more  time-consuming.  If  your 
Honor  wants  to  hear  the  testimony,  counsel  might 
as  well  resume  the  stand.  [199] 

Mr.  Cornish:  Well,  you  objected,  and  I  came 
down  from  the  stand  to  explain  the  purpose  of  this 
testimony. 

It  is  our  purpose  to  show  that  the  United  States 
wanted  to  pay  a  cash  sum,  rather  than  paying  for 
the  amount  of  gravel  actually  removed;  that  the 
United  States  offered  to  do  certain  things  in  con- 
sideration of  having  this  placed  on  a  cash  figure, 
because  the  United  States  didn't  want  to  limit  itself 
as  to  whether,  or  how  dee]),  o]'  as  to  the  quantity 
of  gravel  they  would  take;  and  that  even  after  the 
landslide,  and  even  after  they  abandoned  the  prop- 
erty, when  the  defendants  made  a  request  for  per- 
mission to  go  on  the  ])roperty,  to  disregard  the 
order   foi*  (wclusive  possession   and  allow   the   de- 
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fendants  to  go  on  the  property  and  mine  the  proj)- 
erty,  that  written  request  made  to  the  United  States 
Attorney  for  permission  to  mine  the  property  re- 
mained unanswered ;  that  then  the  proposed  answer 
of  the  defendants  was  taken  to  the  United  States 
Attorney's  office,  and  the  United  States  Attorney 
was  told  that  unless  we  had  some  definite  commit- 
ment as  to  when  this  work  w^as  going  ahead,  it 
would  be  necessary  for  us  to  file  the  answer;  that 
the  answer  was  withheld  in  the  first  instance  be- 
cause the  inducement  was  made  first,  that  Wash- 
ington had  to  confirm  the  deal;  and  second,  that 
the  landslide  had  upset  the  matter  so  that  they 
didn't  know  on  what  basis  they  would  go  through; 
third,  it  was  thought  that  negotiations  might  be 
made  by  the  Government  to  permit  Mr.  Miedel  and 
his  associates  to  enter  upon  the  property  and  mine 
it;  and  finally,  they  were  unable,  a  year  and  a  half 
after  the  condemnation  suit  started,  to  get  any 
definite  commitment  from  the  Government  as  to 
what  their  stand  was,  and  the  answer  was  filed. 

Now,  Mr.  McMillan  has  criticized  the  taking  of 
a  year  and  a  half  to  file  the  answer,  and  it  is  merely 
to  corroborate  the  [200]  testimony  the  witnesses 
have  already  given 

Mr.  McMillan:  May  I  interrupt  to  say  I  don't 
believe  that  Mr.  McMillan  criticized.  I  simply  re- 
ferred to  that  as  a  significant  fact,  that  the  delay 
was  caused  by  these  title  matters  and  other  matters. 
I  simply  put  it  in  the  form  of  explanation  of  a 
delay  for  reasons  I  thought  substantial. 
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Mr.  Cornish:  I  wish  to  show,  your  Honor,  that 
the  title  had  nothing  to  do  with  it;  that  since 
August  14,  1940,  etforts  were  made  to  work  out 
some  sort  of  a  commitment,  and  that  finally  it  was 
necessary  to  file  the  answer  in  May,  1941. 

Now,  that  is  the  purpose  of  that  testimony,  your 
Honor. 

I  believe  it  is  relevant,  because  it  certainly  shows 
the  right  that  the  United  States  Government  sought 
to  acquire,  which  was  not  to  pay  so  much  a  yard 
for  the  gravel  they  took,  but  to  have  a  free  reign 
to  take  any  gravel  they  might  see  fit  to  take  from 
any  place  on  the  bar  they  might  see  fit  to  take  and 
at  any  depth  in  the  bar  they  might  see  fit  to  take. 
In  other  words,  the  United  States  Government  pre- 
ferred to  pay  a  full  cash  price,  rather  than  so  much 
a  yard  for  the  gravel  they  took. 

I  believe  that  is  material  from  that  standpoint, 
your  Honor,  and  that  is  the  purpose  of  offering 
the  testimony,  and  I  believe  the  testimony  will 
substantiate  it. 

Mr.  McMillan:  May  it  please  your  Honor,  the 
whole  mattei'  undei'  consideration  here — it  is  con- 
ceded we  were  in  possession  for  one  year  and  eleven 
months  of  the  easement  that  we  took;  that  we 
sought  to  abandon  the  proceeding  finally,  l^ut  were 
denied  that  I'ight.  But  we  did  give  notice  of 
abandomnent  one  year  and  eleven  months  after  the 
suit  was  filed,  and  th(\v  have  had  the  proT)erty  since 
that  time. 

Now,  the   whole  consideration  before  the   Court 
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is  this:  It  is  [201]  conceded  they  were  kept  out 
of  the  use  and  occupancy  of  that  property  for  one 
year  and  eleven  months.  Now,  because  they  were 
ke]3t  out  of  the  use  and  occupancy  of  those  premises 
for  one  year  and  eleven  months,  the  whole  thing 
with  which  we  are  concerned  here  is  what  is  the 
just  compensation  to  be  paid  the  defendants  for 
that  use  and  occupancy  for  one  year  and  eleven 
months  ? 

We  are  not  trying  negotiations.  Because  after 
a  complaint  is  filed  and  counsel  comes  in  and  talks 
about  negotiations,  unconsummated  negotiations, 
that  certainly  wouldn't  be  the  basis  of  a  lawsuit. 
They  are  coming  in  now  in  this  particular  instance 
just  like  they  would  go  in  a  court  of  claims  and 
seek  damages  for  the  use  and  occupancy  of  the 
premises  for  a  definite  time,  one  year  and  eleven 
months.  What  else  can  there  be,  may  it  please 
your  Honor?  Certainly  they  are  not  trying  to  seek 
exemplary  damages  from  the  Government.  It  is 
the  value  of  the  use  and  occupancy  of  the  premises 
for  one  year  and  eleven  months  that  is  before  the 
Court  now,  and  that  there  were  negotiations  up 
to  that  time,  or  negotiations  after  that,  whether 
there  was  good  faith  or  bad  faith,  are  not  questions 
before  your  Honor.  The  question  before  your 
Honor  now  is,  having  conceded  we  were  in  the  use 
and  occupancy  of  those  premises  for  one  year  and 
eleven  months,  what  is  the  value  of  that,  and  what 
was  their  loss  by  reason  of  that?  That  is  what  is 
before  the  Court,  and  all  these  matters  he  wants 
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to  show  are  purely  irrelevant,  in  my  humble  judg- 
ment, and  I  have  always  understood  that  they  were, 
but,  as  I  said,  I  was  in  an  awkward  position,  I 
didn't  desire  that  anything  be  taken  from  the  Court 
in  order  that  the  Court  have  a  full  picture  of  the 
matter,  but  I  think  that  the  Court  has  the  full 
picture  now,  and  I  submit  my  objection  that  these 
matters  are  utterly  incompetent,  irrelevant  and 
immaterial.  [202] 

Mr.  Cornish:  May  it  please  your  Honor,  it  is 
true,  as  Mr.  McMillan  says,  that  the  damages  to 
the  defendant  by  reason  of  the  deprivation  of  use 
of  their  property  are  material.  There  is  no  ques- 
tion about  that.  But  Mr.  McMillan  omits,  in  his 
argument,  that  instead  of  condemning  anything 
tangible,  the  Government  condemned  an  incori)oreal 
riglit,  that  is,  the  right  to  take  gravel.  They  didn't 
want  to  limit  themselves  as  to  the  amount  that 
they  would  take;  they  didn't  want  to  limit  them- 
selves as  to  the  location  at  which  they  would  take 
it,  or  the  depth  they  would  go.  In  other  words, 
in  addition  to  excluding  the  defendants  from  the 
possession  of  the  })roperty,  they  sought  the  right 
to  take  whatever  gravel  they  might  see  fit  to  take. 

These  conditions,  which  are  incorporated  in  the 
complaint,  your  Honor,  and  which  I  have  read, 
were  conditions  wiiich  were  thrown  about  the  taking 
in  order  to,  as  best  as  the  parties  w^re  able  to  work 
it  out  together,  safeguard  the  rights  of  the  defend- 
ants in  the  gold  as  distinguished  from  the  gravel, 
so  that  IK)  mattei-  how  dee})  the  contractor  went, 
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and  no  matter  where  the  contractor  took  the  gravel, 
that  the  gold,  whether  little  or  much,  would  belong 
to,  be  the  property  of,  and  retained  by  the  defend- 
ants, and  to  that  extent  minimize  the  damage  of 
the  defendants  bv  reason  of  being  excluded  from 
the  privilege  of  mining  this  property  as  a  mining 
proposition,  and  not  as  an  adjunct  to  a  stationary 
gravel  plant. 

Now,  while  it  is  true  that  the  United  States 
Grovernment  did  file  an  abandonment  on  the  13th 
of  September,  1941,  the  United  States  Government 
abandoned  a  right  which  it  had  for  a  year  and 
eleven  months.  They  did  not  abandon  anything 
tangible;  they  abandoned  an  incorporeal  right. 
They  could  have  abandoned  this  piece  of  property, 
had  they  condemned  the  property;  had  they  [203] 
sought  to  take  the  property. 

Had  they  condemned  100,000  yards  out  of  the 
total  amount  of  gravel  on  the  property,  they  could 
have  abandoned  that,  because  they  never  took  it. 
But  rather  than  condemning  anything  tangible  they 
condemned  an  incorporeal  right. 

Now,  it  is  my  contention  that  the  cost,  the  value 
of  the  right  which  the  Government  condemned, 
must  be  determined  as  of  the  time  the  Government 
went  into  possession. 

Now,  what  your  Honor's  test  is  going  to  be, 
whether  it  is  going  to  be  based  upon  the  assumption 
that  the  Government  would  take  100,000  cubic  yards 
of  bank  run;  whether  it  is  going  to  be  based  on 
the   assumption   that  the   Government  might  wish 
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to  pave  the  roads,  and  take  200,000  cubic  yards  of 
bank  run ;  or  whether  it  is  going  to  be  based  on  the 
assumption  that  the  Government  had  the  right  to 
use  the  whole  bar  if  they  saw  fit,  I  cannot  say  at 
this  time,  but  it  is  our  contention  that  in  that 
consideration  the  damages  of  the  defendants  by 
reason  of  that  taking  are  material,  because  in 
taking  that  right  the  Govermuent  was  going  to  do 
certain  things:  They  were  going  to  furnish  all  the 
water  that  they  felt  was  necessary  to  wash  this 
gravel;  they  were  going  to  furnish  all  the  power 
that  they  felt  was  necessary  to  operate  the  con- 
centrating devices;  they  were  going  to  dig  all  the 
gravel  that  they  felt  was  necessary  to  dig,  and  raise 
it  to  a  certain  elevation,  at  a  ]ioint  where  it  could 
be  carried  through  these  concentrating  devices  by 
force  of  gravity  and  without  mechanical  means. 
That  was  the  value  on  which  the  Government  sought 
to  condemn  this  property,  and  Mr.  Miedel  and  Mr. 
Morrison  stated — Mr.  Miedel  stated  that  they  shook 
hands  on  this  deal,  because  they  considered  that 
all  these  considerations,  the  digging  of  the  gravel, 
the  carrying  away  of  the  tailings,  the  furnishing 
of  the  power  and  furnishing  of  the  water,  was  of 
value  to  them.  Tn  other  words,  they  contemplated 
in  the  sale  of  the  gravel,  your  Honor,  they  con- 
templated the  T'eservation  of  the  gold. 

Tn  the  negotiations  with  the  Ignited  States  Engi- 
neers, ihv  testimony  will  show  if  we  are  ]^ermitted 
to  establish  it,  that  we  asked  the  Government  to 
])ut  in  the  devices  that  v/ere  necessary  in  order  to 
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save  this  gold,  devices  along  the  lines  that  the  de- 
fendants were  to  design  in  advance,  and  permit  the 
contractor  to  have  these  devices,  and  when  the 
project  was  over  the  Government  could  have  the 
salvage  and  the  defendants  would  take  the  gold. 
All  the  Government  had  to  do  was  to  make  adequate 
provisions  for  the  recovery  of  the  gold  satisfactory 
to  the  defendants,  and  they  could  have  the  gravel 
for  nothing. 

The  United  States  Engineers  replied  they  weren  't 
in  the  gravel  business;  that  this  was  a  contractor 
coming  in  to  handle  the  gravel ;  and  this  contractor 
could  be  required  to  furnish  power;  required  to 
furnish  water ;  required  to  elevate  the  gravel ;  but 
he  could  not  be  required  to  actually  extract  the 
gold  from  that  gravel  once  he  had  separated  it 
from  the  bar.  And  the  defendants  were  asked  to 
place,  as  a  cash  consideration  for  their  consent 
for  taking  this  gravel,  that  amount  of  money  which 
they  felt  would  be  adequate  to  permit  them  to 
furnish  gravel  concentrating  devices,  rather  than 
the  Government  to  furnish  them,  so  the  Govern- 
ment would  not  be  in  the  mining  business.  So  far 
as  the  Government  was  concerned,  they  wanted  the 
right  to  go  in  there  and  take  whatever  they  saw 
fit  to  take,  and  the  cash  value  of  that  right  is  a 
value  that  must  be  determined  as  of  the  time  the 
Government  took  it. 

Now,  I  realize  it  is  an  ironic  situation  to  say 
that  the  Government  must  pay  for  something  which 
they  never  took.     If   the   [205]   Government  was 
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bnyinp^  gravel,  to  say  that  the  Government  must 
pay  for  gravel  when  they  didn't  have  gravel  is 
not  right.  But  the  Government  wasn't  taking 
gravel ;  they  were  taking  a  right,  a  right  to  take 
gravel  if  they  saw^  fit  to  do  it,  and  contemplating 
that  this  project  would  go  ahead  the  defendants 
w^ere  willing  to  delay  their  mining  operations  long 
enougli  to  permit  the  Government  to  complete  that 
})roject,  providing  that  arrangements  w^ere  made 
for  them  to  get  the  gold. 

I  don't  sav  that  the  United  States  Govermnent 
have  not  acted  in  good  faith.  I  don't  say  that  if 
you  take  a  thing  up  wdth  the  United  States  Attor- 
ney or  the  U.  S.  Engineers,  that  they  don't  have 
the  final  say,  but  we  do  say  that  the  Government 
sought  to  take  a  right  as  distinguished  from  any- 
thing tangible.  That  is  the  purpose  of  the  testi- 
mony, your  Honor. 

We  will  show  the  final  offer  which  was  made  to 
the  Government,  which  consisted  of  two  letters 
written  by  myself  to  Judge  Hjelm,  in  which  we 
outlined  the  conditions,  and  that  those  conditions 
that  we  outlined  were  never  accepted  by  the  Gov- 
ernment— tentatively,  yes,  but  so  far  as  we  w^re 
advised,  they  never  met  with  the  a7)proval  of  the 
authorities  in  Washington,  and  that  consequently 
no  moruy  was  ever  paid  over;  that  even  after  the 
contractor  had  stai'ted  in  to  operations,  even  after 
he  hud  (aken  possession  and  contemplated  ])utting 
in  his  gravel  plant,  that  efforts  were  made  to  i)ro- 
cure   sonu*   soi-t   of   conunitment   from   the   United 
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States  as  to  whether  it  would  go  ahead  on  this 
basis,  because  the  defendants  were  placed  in  a  posi- 
tion where  they  didn't  know,  five  months  after  this 
suit  was  filed,  they  didn't  know  on  February  28, 
1940,  when  the  landslide  at  the  site  of  the  dam 
occurred,  they  didn't  know  at  that  time  if  Wash- 
ington would  approve  this  sort  of  a  deal;  they 
didn't  know  whether  they  were  [206]  safe  in  buying 
special  equipment  they  would  need  with  a  station- 
ary plant,  or  whether  the  United  States  would 
elect  to  take,  under  the  option,  the  gravel  and  the 
gold,  or  whether  the  United  States  would  elect  to 
take  the  gravel  and  recover  the  gold — which  would 
mean  a  wrangle  with  the  United  States  as  to 
whether  we  were  getting  all  the  gold  or  the  con- 
tractors were  keeping  some  of  it  as  it  went  over  the 
devices. 

I  realize  this  is  a  peculiar  case.  It  is  not  like 
the  ordinary  condemnation  suit,  where  they  take 
an  easement  to  travel  over  the  property.  If  all 
they  took  was  an  easement  for  a  power  line,  or  an 
easement  for  a  road,  it  would  be  easy  to  determine 
the  value  of  the  use  of  that  property.  But  when 
they  take  a  right  to  remove  minerals,  which,  in  law, 
as  your  Honor  knows,  is  not  called  an  easement  at 
all,  as  the  complaint  calls  it,  but  it  has  a  very 
definite  concept  in  the  law,  namely,  a  profit ;  namely, 
the  right  to  remove  minerals  or  anything  else  from 
the  ground  and  appropriate  it  to  your  own  uses. 
That  is  the  very  situation  we  have 

Mr.   McMillan:     May  it  please  your  Honor,   is 
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counsel  going  into  an  argument  on  the  entire  case? 
I  made  an  objection  that  the  testimony  he  offered 
to  give  here  was  irrelevant,  and  I  again  repeat 
the  reasons  in  short,  your  Honor:  It  is  very  much 
like — all  oral  negotiations  between  parties  are 
superseded  by  a  written  instniment;  that  is,  that 
written  instrument,  if  the  terms  are  within  the 
four  corners  of  the  plans,  supersedes  the  oral  nego- 
tiations in  the  absence  of  any  fraud. 

Now,  these  negotiations  were  had,  but  what  hay)- 
pened?  A  complaint  was  filed  in  eminent  domain, 
and  certain  things  took  place  afterw^ards.  Counsel 
speaks  of  the  rights  we  were  going  to  take,  the 
gravel  we  were  going  to  take,  the  uses  we  were 
going  to  [207]  make  of  the  porperty.  Now,  it  must 
be  obvious  to  your  Honor  that  we  never  took  any 
of  those  things.  We  never  took  any  gravel,  we 
never  took  any  gold,  we  never  took  anything.  What 
negotiations  were  had  as  to  how  much  water  was 
to  be  furnished,  how  much  electricity  was  to  be 
furnished,  and  what  Mr.  Miedel  said  to  Mr.  Hjelm, 
and  what  Mr.  Hjelm  said  to  Mr.  Miedel,  and  'Sve 
shook  hands  on  it" — we  are  not  trying  handshakes 
here,  your  Honor;  we  are  not  trying  negotiations 
that  were  never  consunnnated.  We  are  trying  a 
condemnation  suit.  We  had  the  use  and  occupancy 
of  a  j)iece  of  propcM'ty  for  one  year  and  eleven 
months 

T1h»  (^ourt:  The  Court  is  ready  to  rule.  The 
objection  is  sustained. 

Mr.  Cornish:     Mr.  McMillan,  have  you  in  your 
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possession  a  letter  from   myself   to  Judge  Hjelm 

dated  May  22,  1939? 

Mr.  McMillan:  I  haven't  it  right  here,  but  I  will 
search  around  here. 

Mr.  Martin,  or  Mr.  Seawell, 

Mr.  Cornish:  I  would  like  to  offer  it  in  evi- 
dence. 

Mr.  McMillan:  Mr.  Foley  has  well  suggested 
that  it  may  run  counter  to  the  ruling  which  the 
Court  has  already  made.  Is  it  something  admissible 
notwithstanding  the  ruling  of  the  Court? 

Mr.  Cornish:     I  believe  so. 

Mr.  McMillan:  What  do  you  seek  to  show  by 
this  document?  Of  course,  if  we  have  it,  we  will 
find  it.  We  have  this  file  here,  and  you  realize  I 
cam.e  into  this  case  long  after  the  landslide,  even — 

Mr.  Cornish:     I  realize  that,  Mr.  McMillan. 

Mr.  McMillan  (continuing)  :    but  if  you  will 

state  to  the  Court 

Mr.  Cornish:  The  document  I  desire  to  offer, 
your  Honor,  [208]  consists  of  three  letters:  one  is 
a  letter  dated  May  27th,  to  the  Honorable  G.  B. 
Hjelm,  United  States  Attorney,  Sacramento,  offer- 
ing an  assignable  option  to  take  sand  and  gravel, 
exclusive  of  free  metallic  mineral  content,  from  the 
property,  subject  to  certain  conditions,  which  letter 
was  acknowledged  by  Mr.  Hjelm  under  date  of 
June  10th,  stating  that  certain  conditions  were 
feasible,  and  that  certain  conditions  therein  stated 
were  not  feasible,  and  culminating  in  a  letter  to 
Judge  Hjelm  under  date  of  June  14,  1939,  in  which 
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the  suggestions  of  Judge  Hjelm  were  in  part  ap- 
proved and  in  part  disapproved,  and  it  is  the  con- 
tention of  the  defendants  that  those  three  letters 
define  the  right  which  the  Government  sought  to 
condenm,  that  the  specifications  in  the  complaint 
were  drawn  pursuant  to  these  three  letters,  and 
that  it  was  the  desire  of  the  Government  not  to 
condemn  gravel  as  gravel,  but  to  condemn  the  right 
to  recover  gravel,  to  remove  gravel,  as  distinguished 
from  the  tangible  thing  itself. 

Now,  those  three  letters,  your  Honor,  give  the 
background  of,  and  the  explanation  of,  the  peculiar 
situation  which  appears  in  this  complaint  on  pages 
4,  4-A,  and  4-B,  the  things  which  the  defendants 
had  a  right  to  do  in  order  to  protect  their  rights, 
subject  to  which  the  condemnation  was  taken. 

Mr.  McMillan:  We  respectfully  submit,  may  it 
please  your  Honor,  it  is  squarely  within  the  ruling 
of  the  Court.  I  am  at  a  loss  to  imderstand  on 
what  theory  counsel  thinks  letters  of  this  character 
are  admissible.  If  negotiations  are  carried  on  for 
a  long  time  between  parties — for  example,  seeking 
to  purchase  property  by  direct  purchase,  and  we 
have  in  mind  this  property  and  that  property,  and 
changes  Tuay  come  about,  or  they  may  not  come 
about,  and  finally,  for  reasons,  good  reasons,  an 
action  in  eminent  domain  is  filed.  Is  it  possible 
in  a  condemnation  [209]  ])roceeding — laying  aside 
the  natui'e  of  tliis  ])roceeding,  which  is  not  alto- 
gether a  condenmation  proceeding;  it  is  to  assess 
damages   for  use   and   occupancy — but   in   another 
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relative  proceeding,  is  it  possible  we  are  going  back 
in  a  condemnation  suit  ordinarily  and  say  ^'You 
shouldn't  have  condemned  this  property,  you 
shouldn't  have  taken  so  many  lots;  the  descriptions 
of  the  lots  when  we  were  discussing  them  and 
trying  to  get  them  by  direct  acquisition  was  thus 
and  so;  you  were  to  do  this  and  you  were  to  do 
that,  and  we  were  to  do  this  and  we  were  to  do 
that  in  the  matter'"?  Are  we  concerned  here  with 
a  negotiation  and  discussions '?  No ;  we  are  one  step 
beyond  the  negotiation  stage;  we  are  one  step  be- 
yond the  discussion  stage.  A  condemnation  suit 
was  brought,  in  which  it  was  sought  to  take  certain 
things,  to  have  certain  uses,  to  have  an  easement. 

Now,  none  of  those  uses  took  place  except  we 
remained  in  occupation  and  use  of  this  property 
for  one  year  and  eleven  months. 

Now,  what  was  the  damage  suffered  by  the  de- 
fendants by  reason  of  our  use  and  occupation  of 
this  property  for  one  year  and  eleven  months  ?  That 
is  the  issue  here.  What  was  the  value?  What 
was  the  loss  to  defendants  because  we  were  in  pos- 
session of  that  property? 

Let  us  assume  we  were  in  possession  of  the  whole 
of  their  property  during  that  time.  Assume  we 
kept  them  out  of  the  use  and  occupancy  of  their 
property  during  that  time.  Now,  they  contend  they 
could  not  mine  the  property.  Now,  whether  or  not 
they  could  have  mined  the  property,  or  would  have 
mined  the  property,  we  contend,  is  highly  conjec- 
tural and  speculative,  and  in  that  respect  the  taking 
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(lid  not  amount  to  appropriation;  it  only  amounted 
to  frustration,  as  I  i)ointed  out  the  other  day.  [210] 
We  state  thev  are  entitled  to  the  vahie  of  the 
use  and  occupancy  of  that  property  for  one  year 
and  eleven  months.  We  took  no  gravel,  and  we 
took  no  gold,  and  they  still  have  both,  and  it  is 
just  as  easy  to  mine  that  property  profitably  after 
the  war  as  it  was  at  that  time. 

That  is  what  we  are  determining  here,  that  issue, 
—What  was  the  value  of  the  use  and  occupancy 
of  tliat  j)roperty  for  one  year  and  eleven  months? 
And  I  repeat  my  objection  to  this  offered  testi- 
monv. 

The  Court:     The  objection  is  sustained. 
Mr.  Cornish:     May  I  state,  your  Honor,  I  can't 
agree  with  Mr.  McMillan  that  the  only  issue  in- 
volved is  the  value  of  the  use  and  occupancy? 

Mr.  McMillan  keeps  talking  about  the  Govern- 
ment taking  gravel.  My  point  is  tliese  letters  will 
show  that  the  Government  wasn't  taking  gravel;  the 
Government  was  taking  a  right,  as  distinguished 
from  a  i)hysical  thing  itself;  that  the  Government 
didn't  desire  to  take  any  tangible  gravel  from  any 
particular  place,  but  that  the  Government  wanted 
a  right  to  go  in  there  and  take  gravel  as  distin- 
guished from  the  physical  gravel  itself. 

Now,  if  you  have  a  right  to  do  something,  if 
you  have  a  I'iulit  to  walk  u})  and  down  the  halls  of 
this  corridor  for  two  years,  and  you  never  walk 
U])  and  down  the  balls  of  this  corridor  for  a  year 
and   elev(Mi    months,   liow  can   vou   turn   back   that 
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right?     How  can  you  say  because  you  never  exer- 
cised that  right  that  you   didn't  have   that   right, 
and  that  right  was  w^orth  something  to  you? 

Now,  it  is  our  contention  that  you  must  dis- 
tinguish between  the  physical  gravel  itself  and  the 
right  to  take  the  gravel,  because  without  this  right 
the  Government  would  have  been  subject  to  a  breach 
of  contract  suit  with  its  contractor  on  the  project, 
[211]  because  they  agreed  with  the  contractor  that 
he  could  take  gravel  on  this  property,  have  the 
right  to  come  in  on  this  property  and  take  gravel. 
Even  before  this  condemnation  suit  was  filed  they 
had  made  a  contract  with  the  contractor  that  he 
could  come  in  on  this  property,  without  cost  to  the 
contractor  except  the  cost  of  his  machinery  and 
the  cost  of  operating  it ;  that  the  contractor  himself 
was  paying  nothing  for  this  gravel.  That  meant 
that  the  Government,  on  the  basis  of  that,  was  able 
to  let  a  contract  to  a  contractor  for  a  lesser  figure, 
because  the  contractor  knew  that  he  didn't  have 
to  go  out  and  buy  the  gravel;  that  the  gravel  in 
place  would  be  furnished  to  him.  And  in  this 
condemnation  they  weren't  asking  for  anything 
tangible,  but  a  right  to  protect  themselves,  to  save 
themselves  from  a  breach  of  contract  suit  by  the 
contractor  with  whom  they  had  already  agreed 
could  come  in  on  the  property,  and  at  the  time  that 
they  made  that  agreement  they  had  no  right  to 
come  in  on  the  property  and  take  gravel. 

Perhaps  I  am  wrong  in  my  presentation,  per- 
haps I  didn't  make  myself  clear  that  the  Govern- 
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ment  was  not  condemning  anything  tangible,  but 
they  were  condemning  a  right  they  had  to  have 
in  order  to  protect  themselves  against  a  breach  of 
contract  suit  by  their  contractor.  They  didn't  know 
what  they  were  going  to  take;  they  didn't  know 
what  their  contractor  was  going  to  take.  It  isn't 
like  the  United  States  Engineers  were  going  in  on 
this  property.  They  were  turning  it  over  to  the 
contractor  to  use  in  whatever  manner  he  saw  fit 
to  use  it.  They  didn't  know  that  he  would  use  only 
approximately  75,000  cubic  yards 

Mr.  McMillan:  May  I  interrupt  again,  may  it 
please  your  Honor?  Is  counsel  contending  that 
this  condemnation  suit  was  brought  to  protect  the 
Government  against  the  contractor? 

Mr.  Cornish:  I  am  contending  that  at  the  time 
this  [212]  condemnation  suit  was  filed  this  contract 
had  been  let  to  Mr.  Pollock 

Mr.  McMillan:  And  that  we  brought  this  suit 
to  protect  ourselves  against  Mr.  Pollock? 

Mr.  Cornish:  You  brought  the  condemnation 
suit  to  comply  with  your  contract  with  Mr.  Pollock, 
your  contractor. 

May  it  ])lease  your  Honor,  at  the  time  this  con- 
denmation  suit  was  filed  the  Government  was  under 
no  obligation  to  ])rovide  any  gravel  for  this  dam. 
The  Government  had  merely  let  a  contract  to  Mr. 
Pollock,  and  in  fixing  the  price  at  which  he  would 
do  this  woi'k  had  made  an  agreement  with  Mr. 
Pollock  that  he  could  come  on  the  property  and 
get  gravel  without  any  cost  other  than  the  cost  of 
refining  the  gold. 
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The  Court:     The  Court  has  ruled. 
Mr.  Cornish:     The  defendants  rest. 
(Defendants  rest) 


Mr.  McMillan:     Is  that  the  defendants'  case? 

Mr.  Cornish:     It  is. 

Mr.  McMillan:  May  it  please  your  Honor,  it 
is  close  to  the  hour  of  recess 

The  Court:  Yes;  we  will  take  a  ten-minute 
recess. 

(Recess.) 

Mr.  Cornish:  May  it  please  your  Honor,  after 
closing,  the  thought  occurred  to  me  that  we  didn't 
offer  in  evidence  the  leases  which  are  attached  to 
the  answer,  and  I  understand  that  Mr.  McMillan 
will  stipulate  that  those  leases  may  he  offered  in 
evidence  for  the  purpose  of  defining  the  rights  of 
the  respective  defendants  in  the  property. 

Mr.  McMillan:  Not  for  the  purpose  of  defining 
any  rights  of  [213]  the  defendants,  they  are  a  part 
of  the  answer,  may  it  please  your  Honor,  and  they 
may  be  offered  in  evidence,  and  there  is  no  objec- 
tion to  their  being  introduced  in  evidence,  but  they 
will  speak  for  themselves. 

Mr.  Cornish:  Yes,  that  is  satisfactory,  your 
Honor. 

The  Court:     Yes;  so  ordered. 

(The  leases  referred  to  w^ere  attached  to  the 
Answer.) 
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Mr.  McMillan:     Mr.  Fraser. 

(Whereupon  Mr.  McMillan  exhibited  a  docu- 
ment to  Mr.  Cornish.) 

Mr.  Cornish:  If  you  want  to  offer  that  in  evi- 
dence, Mr.  ^IcMillan,  tell  me  what  the  tests  show 
and  I  will  stipulate 

Mr.  McMillan:  Mr.  Cornish,  I  thank  vou  very 
much,  but  these  gentlemen,  these  experts,  can  give 
the  Court  better  information  than  I  can.  I  will  trv 
to  iTiake  it  brief. 

Mr.  Cornish:     All  right. 

Mr.  McMillan:  Thank  you,  but  I  would  prefer 
to  have  the  witness  explain  it. 


JAMES  B.  FRASER, 

called  for  the  G-overnment;  sw^orn. 

Direct  Examination 

Mr.  McMillan :  Q.  Your  name  is  Mr.  James  B. 
Fraser "? 

A.     Yes,  sir. 

Q.     And  what  is  your  position? 

A.  At  present  I  am  associate  engineer,  U.  S. 
Engineer  Office. 

Q.     Stationed  at  Sacramento? 

A.     StatioTied  at  Sacramento. 

Q.     And  how  long  have  you  been  so  occupied? 

A.  Well,  I  have  been  with  them  since  Februarv 
7,   H)18. 
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Q.  I  will  show  you  here  a  map  or  drawling,  and 
I  wish  you  would  just  tell  the  Court  and  the  rest 
of  us  what  this  purports  to  be  [214]  (exhibiting 
document  to  the  witness). 

A.  Well,  that  is  a  survey  we  made  in  August, 
beginning  the  27th,  up  to  about  the  1st  of  Septem- 
ber, of  w^hat  is  known  as  Cherokee  Bar. 

Q.  Well,  that  is  the  property  here  under  con- 
sideration, isn't  it?  A.     Yes,  sir. 

Q.  And  it  read.s  on  this  map,  ^^  Boundary  Sur- 
vey and  Contour  Map  of  Cherokee  Bar,  Located  on 
the  Middle  Pork  of  the  American  River,  in  one 
drawing.  Scale  1" 

A.     One  inch  equals  200  feet. 

Q.     100  feet,  isn't  it?  A.     Yes,  100  feet. 

Q.  '^V.  S.  Engineer  Office,  Sacramento,  Cali- 
fornia, September,  1942.  Approval  recommended. 
V.  L.  Glaze,  Senior  Engineer."  And  what  is  this 
name    (indicating) — ^*H.   M." A.     Reich. 

Q.  ^' Reich" — '^Head  Engineer."  What  is  this 
name  down  here  (indicating)  ? 

A.     I  don't  know. 

Q.  Well,  that  is  not  a  matter  of  great  import- 
ance at  this  time.  Mr.  V.  L.  Glaze,  he  is  the  senior 
engineer,  and  he  directed  that  this  map  be  made? 

A.     Yes. 

Q.     This  work  be  done?  A.     Yes. 

Q.     This  survey?  A.     Yes. 

Q.  Now,  tell  us  in  detail  what  this  survey  is. 
When  did  you  go  up  there  and  what  did  you  do? 

A.     Well,    we    went    up    there    on    the    27th    of 
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August  for  the  location  of  the  cross-sections  of  the 
contours   and   location   of  the   test  holes   that  had 
already  been  put  in. 

Q.     What  kind  of  test  holes?     For  what? 

A.     Well,  I  understand  they  were  put  in  by  Mr. 
Bishop's  orders,  for  the  location [215] 

Q.     How  many  test  holes? 

A.     Well,  there  were  eight,  I  think. 

Q.     Well,  aren't  there  nine? 

A.     Nine,  yes,  sir. 

Q.  What  other  information  is  shown  on  that 
map? 

A.     Well,  just  the  river  and  the  bars. 

Q.     What  river?  A.     The  American  River. 

Q.     Middle  Fork,  isn't  it? 

A.     Middle  Fork  of  the  American  River,  yes. 

Q.  Now,  was  a  survey  made  there  to  show  the 
amount  of  gravel? 

A.  That  is  what  it  was  for;  the  cross-sections 
was  for  that,  the  exposed  gravels  on  the  bar. 

Q.  Well,  just  tell  us  how^  that  was  made  and 
what  was  done  in  connection  with  its  making.  In 
other  words,  describe  it  fully,  so  that  the  Court 
will  understand  it — the  Court  will  understand  it, 
I  know,  much  better  than  I  can,  however. 

A.     We  started  from  the  se<3tion — 

The  Court :     Place  it  on  the  blackboard. 

Mr.  McMillan:  Have  you  any  objection  to  this 
being   introduced? 

Mr.    Cornish:     No. 

Mr.    Mc^NIillan:     It   mav   be    introduced    in    evi- 
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deuce,  then,  as  the  Government's  exhibit  next  in 

order. 

The  Court:     Admitted. 

(The  map  referred  to  was  received  in  evi- 
dence and  marked  U.  S.  Exhibit  No.  3.) 

Mr.  Cornish :  Mr.  McMillan,  what  is  the  bearing 
and  distance  of  the  south  boundary  of  that  property. 

Mr.  McMillan:  Mr.  Cornish,  Mr.  Fraser  will 
tell  you  all  about  that.  He  knows  more  than  I  do, 
I  am  sure  of  that. 

Q.  Now,  will  you  please  answer  Mr.  Cornish's 
question,  Mr.  Fraser? 

A.  The  bearing  was  south  89,  55  west;  and  the 
distance  I  don't  [216]  exactly  see  on  here.  When 
we  run  into  the  slide  we  didn't  try  to  establish  any 
corners  of  the  property.  Our  sole  purpose  of  the 
survev  at  that  time  was  to  locate  the  test  holes, 
cross-section  the  bar,  and  get  the  bends  and  the 
yardage. 

Q.     Go  ahead,  please,  and  tell  us 

A.  Well,  we  started  on  this  corner  (indicating), 
and  went  on  a  bearing 

Q.     Which  corner? 

A.  From  this  section  corner  up  in  here  (indi- 
cating), triangulated  down  on  this  bar;  chained 
back  200  feet  to  our  triangulation  point;  ran  a 
chain  of  transverse  up  along  the  top  of  the  bar; 
then  ran  levels  over  and  from  these  stations  along 
here  (indicating) ;  we  cross-sectioned  from  our 
lines  across  the  bar,  across  the  river  to  the  ojjposite 
west  bank,  and  in  the  same  way  we  cross-sectioned 
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to  the  toe  of  the  bill  on  the  left  bank— east  bank— 
we  did  that  every  hnndred  feet.  And  then  on  the 
west  bank,  for  our  sections,  we  angled  and  crossed 
for  the  cross-sections,  and  where  we  didn't  hit  the 
bank  we  took  stadia  shots  to  determine  the  curva- 
ture of  the  bank  on  the  other  side.  Then  from 
here  (indicating),  we  got  the  test  holes,  took  levels 
on  the  tops  of  them  so  they  could  be  plotted. 

Q.  Does  that  map  imdertake  to  give  a  survey 
of  the  acreage  of  workable  gravel? 

A.     I  would  say  it  would,  yes. 

Q.    Well,  does  it?  A.     Yes,  sir. 

Q.  And  as  computed  under  that  survey,  how 
many  cubic  yards  of  exposed  workable  gravel? 

A.  Yes,  that  was  computed,  but  not  under  my — 
I  don't  know  about  the  yardage,  how  much  I 
computed. 

Q.     Isn't  it  535,000  cubic  yards? 

A.     That  is  what  I  understand  it  was. 

Q.     It  is  not  shown  on  there? 

A.     No,  I  don't  see  it  on  [217]  this  map. 

Q.  Now,  those  test  pits  are  located  on  that 
map  ?  A.     Yes. 

Q.     All  nine  of  them?  A.     Yes,  sir. 

Q.  And  there  is  vshown  on  the  map  the  results 
of  the  tests  made,  is  that  correct?  A.     Yes. 

Q.  Does  it  show  alongside  the  test  pits  the  log 
of  the  tests?  A.     No,  they  don't. 

Mr.  MclNnilaii:  I  think  the  other  dav  vou  tried 
to  ^et  some  information,  Mr.  Cornish.     It  wasn't 


United  States  of  America  363 

(Testimony  of  James  B.  Eraser.) 

■clear  in  my  mind  what  you  wanted  to  get.     Maybe 

you  can  clear  it  up  by  asking  this  gentleman  now. 

Mr.  Cornish:  May  it  please  your  Honor,  I 
merely  called  to  Mr.  McMillan's  attention,  when  he 
offered  the  first  diagram,  that  a  question  was 
raised  as  to  whether  the  west  boundary  of  the  river 
was  correctly  shown,  or  was  estimated,  and  your 
Honor  will  recall  on  the  drawing  which  is  behind 
this 

Mr.  McMillan :  Well,  that  was  just  put  in  there 
as  a  vicinity  map,  and  was  just  to  give  His  Honor 
a  general  idea  of  where  the  property  was. 

Mr.  Cornish:  In  other  words,  Mr.  McMillan, 
vou  are  satisfied  that  both  banks  of  the  river  are 
on  this  property,  and  that  the  river  does  not  extend 
over,  as  shown  on  the  original  drawing? 

Mr.  McMillan:  That  is  correct.  And  are  you 
satisfied  that  this  drawing  here  correctly  represents 
the  area  of  workable  gravel? 

Mr.  Cornish:  Well,  each  one  I  see  is  a  little  bit 
different. 

Mr.  McMillan:  We  don't  intend  to  offer  any 
more 

Mr.  Cornish:  I  can't  object  to  the  witness  testi- 
fying that  that  is  the  way  it  looked  to  him,  but  it 
doesn't  exactly  [218]  correspond  to  our  survey.  I 
think  every  one  of  the  surveys  up  there  are  a  little 
different,  may  it  please  your  Honor. 

Mr.  McMillan:     Are  you  willing  to  accept  that? 

Mr.  Cornish:  I  would  like  to  question  the  wit- 
ness about  it  a  little,  first. 
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Mr.  McMillan:     Very  well. 

Mr.  Cornish:  Q.  Mr.  Fraser,  in  surveying  this 
property,  did  you  find  any  of  the  test  holes  on  the 
bar  to  the  west  of  the  river? 

A.  The  only  ones  we  found  were  those  that  we 
have  located  there  on  the  map. 

Q.  And  those  would  be  the  test  holes  that  are 
marked  ''Test  Hole  1,''  ''Test  Hole  2,"  "Test  Hole 
3,''  "Test  Hole  4,"  "Test  Hole  6,''  "Test  Hole  7," 
"Test  Hole  8,''  "Test  Hole  9''? 

A.     Yes,  sir. 

Q.  I  take  it  on  this  survev  vou  surveved  the 
river  with  reference  to  its  position  on  the  80  acres — 
or  40  acres? 

A.  No:  we  surveved  the  river  in  reference  to 
the  bars.  In  other  words,  we  didn't  trv  to  lav  out 
any  section  lines,  or  anything  like  that,  or  any 
property  corners;  we  just  made  a  direct  survey  of 
the  bar. 

Q.  In  other  words,  so  far  as  you  know,  this 
south  boundary  might  be  down  a  ways  or  up  a 
ways?  A.     It  could  be,  yes. 

Q.  And  the  north  boundary  might  be  further 
south  or  further  north? 

A.     Or  further  north,  yes. 

Q.  And  actually  what  you  were  doing  was  not 
trying  to  place  the  bar  with  reference  to  its  posi- 
tion on  the  80  acres?  A.     No,  sir. 

Mr.  McMillan:     Forty  acres,  isn't  it? 

Mr.  Cornish:     Forty,  yes. 

Mr.    McMillan:     40.34. 
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Mr.  Cornish:  Q.  But  merely  to  measure  the 
size  of  the  bar  [219]  and  show  on  the  map  which 
you  made  the  amount  of  gravel  in  that  bar? 

A.     Yes. 

Q.  And  that  survey,  Mr.  Fraser,  was  directed 
to  that  portion  on  the  inside  of  the  bend,  and 
didn't  apply  to  the  portion  on  the  west  side? 

A.  No,  it  cross-sectioned  the  bar  on  the  west 
side,  both. 

Q.  You  included — now,  how  much  of  the  bar 
on  the  west  side  did  you  include  in  this  estimate 
of  537,000  cubic  yards? 

A.  Well,  I  didn't  work  it  up,  but  I  assume  the 
whole  bar  was  taken  in. 

Q.  Well,  Mr.  Fraser,  if  you  didn't  accurately 
fix  the  north  and  south  boundaries  of  the  east  half 
of  the  wTst  half  of  the  southeast  quarter,  how  can 
you  tell  that  your  computation  of  gravel  in  the 
west  bar  was  accurate? 

A.  Well,  that  I  couldn't  say,  because  we  have 
that  one  corner  to  start  from,  and  I  understood 
at  that  time  that  there  was  some  dispute  about  these 
corners  around  up  there  (indicating),  so  we  didn't 
try  to — we  got  out  far  below  where  the  test  holes 
were,  and  what  was  apparent  to  me,  the  section 
that  they  wanted  surveyed 

Q.  Well,  the  main  section  they  asked  you  to 
survey  was  the  inside  of  the  bend,  wasn't  it? 

A.  Well,  it  was  that  whole  area  in  there  I  sur- 
veyed. 
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Q.  Did  they  ask  you  to  survey  the  west  side  of 
the  river'?  A.     Well, — yes. 

Q.  And  do  you  recall  how  much  gravel  you 
found  on  the  west  side  of  the  river  and  how  much 
you  found  on  the  inside  bend? 

A.     No,  I  don't. 

Mr.  McMillan:  Q.  Well,  what  you  were  under- 
taking to  do,  Mr.  Fraser,  was  this,  in  brief:  was  to 
ascertain  there,  regardless  of  corners,  the  gravel 
there  that  was  exposed  and  workable  for  [220] 
mining  purposes,  isn't  that  it? 

A.     Yes,  sir. 

Q.  And  that  survey  shows  that,  and  that  would 
be  about  18.1  acres,  is  that  correct? 

A.     About  that,  yes. 

Q.     And  527,000  cubic  yards? 

A.     527,000  cubic  yards. 

Q.  Did  you  have  anything  to  do  with  the  drill- 
ing of  the  holes?  A.     No,  sir. 

Q.  When  you  got  through  that  survey  your  job 
was  finished?  A.     Yes,  sir. 

Mr.  McMillan:     That  is  all. 

Mr.  Cornish :  No  further  questions,  your  Honor. 
(Witness  excused.) 

Mr.  McMillan:     Mr.  Bishop. 
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ARTHUR  F.  BISHOP, 
Called  for  the  Government;  sworn. 

Direct  Examination 

Mr.  McMillan:  Q.  Your  name  is  Arthur  P. 
Bishop?  A.     Yes,  sir. 

Q.  And  you  are  a  member  of  the  firm  of  Bishop 
&  Lord?  A.     Lord  &  Bishop. 

Q.     Oh,  Lord  &  Bishop?  A.     Yes. 

Q.  That  firm  is  engaged  in  what  business,  Mr. 
Bishop  ? 

A.  We  have  been  in  the  contracting  business, 
and  mining. 

Q.  By  ^'contracting  business,"  does  that  have 
anything  to  do  with  dredging  or  construction? 

A.  Well,  the  contracting  business  has  been 
mainly  structures,  concrete  structures;  dams, 
bridges,  and  so  forth. 

Q.     You  are  located  here  in  Sacramento? 

A.     Yes,  sir. 

Q.     How  long  have  you  been  in  that  business? 

A.     Since   1919. 

Q.  Have  you  ever  owned,  or  do  you  own  any 
dredging  outfits  now?  [221]  A.     Yes. 

Q.     How  many?  A.     We   own   three. 

Q.     You  still  have  them?  A.     Yes,  sir. 

Q.  Have  you  operated  dredgers  up  and  down 
the  American  River  and  elsewhere? 

A.  Yes,  sir — not  on  the  American.  We  haven't 
been  directly  in  the  American,  but  along  the  west 
slope  of  the  Sierras. 

Q.     Well,  tell  us,  especially  for  the  information 
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of  His  Honor,  some  of  your  operations,  the  extent 

of  your  work  in  mining. 

A.  Well,  we  operated  near  Redding  in  two  loca- 
tions; on  the  Feather  River  above  Oroville;  up  in 
the  vicinity  of  Slough  House  in  Sacramento 
County;  on  the  Calaveras  River  in  Calaveras 
County.  That  takes  in  most  of  them.  There  are 
a  few  more. 

Q.     How  large  are  the  dredgers  you  own? 

A.  We  own  two  yard  and  a  half  dredgers,  what 
they  call  dragline  dredgers. 

Q.  Are  you  familiar  with  the  property  here 
under   consideration*?  A.     Yes,    sir. 

Q.     Have  you  known  about  it  for  a  long  while? 

A.  Well,  just  since  about  a  year  ago  last 
August. 

Q.  Have  you  had  any  familiarity  with  com- 
parable property  in  that  neighborhood? 

A.     Yes. 

Q.     Other  gravel  bars  and  mining  claims? 

A.  Well,  south  of  this  is  Calaveras  County, 
where  we  mined,  gravel  bars  similar  to  it. 

Q.  Have  you  been  called  as  an  expert  witness 
in  other  cases  for  the  Government? 

A.     I  appeared  in  this  court  one  time. 

Q.  1  think  you  testified  ]iot  long  ago  before  His 
Honor  in  the  Smithers  case,  didn't  vou? 

A.     Smithers,  yes. 

Q.  Which  was  tried  here.  I  call  your  attention 
to   that   survey   on    [222]    the   map,   Government's 
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Exhibit   3.     You   know   about   that   survey,    don't 

you?  A.     Yes,  sir. 

Q.  Did  you  have  anything  to  do  with  making 
the  test  up  on  the  property? 

A.  Yes;  I  was  requested  by  the  engineers  to 
make  arrangements  for  competent  di*illing  and 
testing  of  the  bars. 

Q.     About  when  was  that? 

A.  That  was  a  year  ago  last  August;  that  was 
in  1942. 

Q.  Will  you  just  proceed  and  tell  us  about  it, 
please  ? 

A.  Well,  after  I  received  the  instructions  to 
proceed,  I  contacted  the  General  Dredging  Com- 
pany of  Natomas,  California,  and  arranged  with 
their  management  to  have  these  drill  tests  down 
there  with  competent  men  and  equipment. 

Q.     Then  what  did  you  do? 

A.  Well,  I  didn't  do  anything — I  had  nothing 
to  do  particularly  with  the  testing  myself.  I  was 
up  there  on  two  different  occasions  while  it  was 
being  done,  and  according  to  my  observation  it 
was  handled  in  the  ordinary  and  competent 
manner. 

Q.  Well,  you  had  charge  of  directing  the  work, 
supervising  the  work? 

A.  Yes.  We — or  I  spotted  the  locations  of  the 
holes  where  I  thought  would  be  a  proper  place  to 
get  the  values  and  the  quantities  involved. 

Q.  Have  you  ever  done  work  of  that  kind  be- 
fore? A.     Yes,  sir. 
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Q.     Many  times? 

A.  Quite  a  number  of  times,  yes,  sir,  in  trying 
to  locate  property  for  our  mining  projects. 

Q.  Are  those  test  holes  there,  test  pits,  located 
on  that  map  (indicating),  about  as  you  thought 
they  should  be  located? 

A.  Well,  that  is  the  way  I  asked  them  to  be 
dug,  yes. 

Q.     Exactly  as  you  asked  them  to  be  located? 

A.    Yes. 

Q.  And  you  know,  yourself,  that  the  tests  were 
made?  A.     Yes,  sir.   [223] 

Q.  Who  did  you  have  up  there  with  you  making 
the  tests? 

A.  Well,  the  General  Dredging  Company  had 
it  under  charge  of  Mr.  Dorian  and  Mr.  Nicholsan, 
who  did  the  drilling  and  were  on  the  ground  dur- 
ing the  actual  work  there. 

Q.  Wasn't  there  a  gentleman  up  there  named 
Mr.  Giddings? 

A.  Mr.  Giddings,  who  handled  the  work  for  the 
General   Dredging   Company. 

Q.     And  he  was  there  supervising,  too? 

A.     Yes,  he  was  there  more  often  than  I. 

Q.     And  who  is  Mr.   Giddings? 

A.  Ml*.  Giddings  is  one  of  the  owners  of  the 
General   Dredging  Company. 

Q.  You  are  familiar  with  the  results  of  those 
tests?  A.     Yes,  sir. 

Q.     You  know  how  each  pit  ran? 

A.     Yes,  sir. 
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Q.     It  is  shown  there  on  that  survey,  is  it  not"? 

A.     Yes.     I  have  a  record  of  it. 

Q.     And  you  have  seen  the  log  that  was  kept? 

A.     Yes. 

Q.     And  the  depths? 

A.     Yes,  I  have  a  record  of  the  depths. 

Q.     Everything?  A.     Yes. 

Q.  As  I  understand,  you  are  familiar  with 
property  up  there   in  that  neighborhood? 

A.     In  the  locality,  yes. 

Q.  Did  you  make  a  particular  investigation  and 
examination  to  determme  the  market  value  of  this 
property  ? 

A.  In  the  ordinary  way,  yes;  I  determined  in 
my  own  mind  what  it  would  be  worth  to  us. 

Q.  I  will  give  you  a  date,  now.  I  will  give  you 
the  date  October  10,  1939.  What,  in  your  opinion, 
as  a  result  of  your  study  and  examination  of  this 
property,  and  keeping  in  mind  and  taking  into 
consideration  as  a  factor  as  to  enhanced  value  to 
determine  the  [224]  highest  and  most  profitable  use 
to  which  this  property  might  be  put  in  the  rea- 
sonably near  future — I  might  interrupt  to  ask  you 
another  question:  You  are  familiar  with  the  tests 
which  were  made  by  Mr.  Wiltsee? 

A.     Yes,  sir. 

Q.  That  were  introduced  here  today?  You  have 
familiarized  yourself   with   those   tests? 

A.     Yes,  sir. 
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Q.  You  have  heard  his  testimony  and  know  the 
results  of  his  tests,  do  you"?  A.     Yes,  sir. 

Q.  Now,  keeping  that  all  under  consideration, 
the  enhanced  value  of  that  property  up  there  by 
reason  of  this  gold-bearing  gravel,  basing  it  upon, 
if  you  please,  as  high  as  600,000  cubic  yards — in 
the  first  place,  what  w^ould  you  say  is  the  highest 
and  most  profitable  use  to  which  that  property 
could  be  put  on  October  10,  1939,  the  date  that  the 
summons  was  issued  in  this  case"? 

A.     Well,  I  would  say  dragline  dredging. 

Q.     Mining?  A.     Yes,  dredge  mining. 

Q.  Now,  what  in  your  opinion  and  judgment 
w^as  the  reasonable  market  value  of  that  property, 
taking  into  consideration  these  tests,  the  enhanced 
value,  and  all  the  uses  to  which  it  could  be  put, 
including  the  most  profital)le  and  highest  use  to 
which  it  could  be  put,  its  market  value  on  that 
date? 

Mr.  Cornish:  To  which  we  object,  if  the  Court 
please, 

Mr.  McMillan:  Q.  (continuing)  The  entire 
property. 

Mr.  Cornish     (continuing)  : on  the  ground  it 

is  incompetent,  irrelevant  and  immaterial,  and  not 
the  test  of  damages. 

The  case  of  Board  of  County  Commissioners  of 
Roosevelt  County  versus  Good,  105  Pacific  Re- 
porter 2d,  page  470;  4  New  Mexico,  495,  citing  a 
Dumiber  of  authoi-ities,  is  to  the  effect  that  where 
the  condenmation  seeks  not  the  pr(^perty  itself,  but 
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the  mineral  vahie  in  the  property,  that  the  test  of 
the  vahie  of  [225]  the  right  taken  is  the  value  of 
the  mineral,  as  distinguished  from  the  value  of  the 
land  itself.  Had  they  sought  to  take  the  land,  it 
has  to  be  the  value  of  the  land,  but  since  they 
sought  to  take  the  mineral  in  the  property,  the  test 
is  the  value  of  the  mineral  which  they  sought  to. 
take. 

I  think  your  Honor  is  no  doubt  familiar  with 
that  decision.  It  is  the  Board  of  County  of  Com- 
missioners of  Roosevelt  County  versus  Good,  105 
Pacific  2d,  470,  which,  to  the  extent  of  our  research, 
is  the  latest  pronouncement  on  that  question. 

Mr.  McMillan:  May  it  please  your  Honor,  the 
case  to  which  Mr.  Cornish  refers  is  a  case  where 
specifically  only  the  gravel  and  sand  was  taken. 
There  was  no  other  use  taken  in  connection  with 
the  property.  That  was  all,  and  it  was  actually 
taken.  It  then  be<iame  necessary  to  fix  the  value 
of  it  necessarily  separately. 

Our  contention  is  that  the  value  of  this  property, 
In  view  of  the  fact  that  nothing  was  taken  what- 
ever, was  the  market  value  of  the  property  at  the 
time  of  the  taking,  with  the  gold  in  place,  and  I 
desire  to  pursue  that  for  a  few  moments  to  make 
it  clear,  if  I  may. 

The  Court:     You  may. 

Mr.  McMillan:  I  am  not  reading,  your  Honor, 
from  page  799,  20  Corpus  Juris,  Section  246  (read- 
ing) : 

'^  Where   the    land   taken    contains   mineral,    the 
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measure  of  compensation  is  the  market  value   of 
the  land  with  the  minerals  in  it,  and  the  value  of 
the  minerals  cannot  be  shown  separately." 

It  is  to  be  remembered  always  in  this  case  that 
we  didn't  take  separately  only  the  gravel  and  sand. 
We  took  other  uses  incidental  to  the  construction 
of  this  project,  and  we  took  an  [226]  easement  of 
two  years  over  this  entire  property. 

Now,  many  cases  are  cited  in  the  footnote  of 
that  completed  work  and  in  29  Corpus  Juris 
Secundum,  page  1043,  Section  174.  One  of  the 
cases  cited  I  will  read  briefly  from  to  your  Honor, 
and  call  your  Honor's  attention  to — United  States 
versus  Montana  Railway  Company  versus  Warren, 
reported  in  137  U.  S.,  348;  reported  also  in  11 
Supreme  Court  Reporter,  page  96 — that  volume  I 
haven't  here  with  me.  But  I  am  now  reading  from 
the  case  of  Forest  Preserve  District  of  Cook  County 
versus  Caraher,  reported  in  132  Northeastern,  page 
211;  also  reported  in  299  Illinois,  at  page  11  (read- 
ing) : 

^'The  rule  is  that  compensation  must  be  esti- 
mated for  the  land  as  land,  with  all  its  capabilities, 
and  if  there  is  timber  on  it,  or  coal,  oil,  or  other 
minerals  under  the  surface,  they  are  to  be  con- 
sidered so  far  as  they  affect  the  value  of  the  land, 
but  they  cannot  be  valued  separately.  Trees  were 
a  component  ])art  of  the  land,  and  there  was  no 
justification  for  admitting  evidence  of  what  could 
be  realizcnl  by  separating  the  timber  from  the  land 
as  personal    [)roperty." 


United  States  of  America  375 

(Testimony  of  Arthur  F.  Bishop.) 

The  opinion  then  states  (reading)  : 

^'Not  only  was  it  error  to  allow  the  value  of  the 
trees  when  converted  into  lumber  to  be  estimated 
separately,  but  the  inevitable  effect  of  such  testi- 
mony as  was  admitted  would  lead  to  all  sorts  of 
collateral  issues  as  to  expenses,  transportation,  and 
other  matters  taken  account  of  by  the  witness, 
wiiich  would  be  confusing  in  the  extreme.'' 

As  here,  the  cost  of  machinery,  if  we  put  ma- 
chinery in  there  [227]  of  a  certain  size,  and  the 
market  conditions,  and  the  seasonal  conditions — 
that  would  all  enter  into  the  value  of  this  gravel. 

And  a  decision  similar  to  that,  holding  exactly 
the  same,  is  the  case  of  Morton  Lumber  Company, 
I  think  it  is — a  very  well  known  case — it  is  Morton 
Timber  Company  versus  United  States,  91  Federal 
2d,  884.  In  that  case  it  was  sought  to  value  the 
timber  separately  from  the  land  itself,  and  the 
Court  held,  for  reasons  similar  to  those  expressed 
in  the  decision  I  just  read,  that  whilst  their  en- 
hanced value  may  be  taken  into  consideration,  that 
it  is  timber,  fir,  and  it  has  great  value;  you  may 
take  all  that  into  consideration,  as  you  may  in  the 
consideration  of  the  highest  and  most  profitable  use 
to  which  a  property  may  be  put,  just  like  a  reser- 
voir site,  you  may  take  all  that  into  consideration, 
and  if  a  property  has  sugar  pine,  and  the  very  best 
forest  on  it,  that  is  enhanced  value  to  be  taken  into 
consideration,  because  the  most  profitable  use  it 
could  be  put  to  would  be  for,  we  will  say,  recrea- 
tional site  purposes,  or  for  lumber  purposes,  but 
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you  cannot  sit  down  and  start  in  figuring  that  by 
putting  in  a  lumber  plant  and  cutting  down  those 
trees,  and  with  the  state  of  the  market,  and  all 
that,  the  value  of  the  trees  would  be  so  much.  You 
would  not  consider  them  separately;  you  would 
consider  them  on  the  land,  in  arriving  at  its  high- 
est and  most  profitable  use,  its  market  value,  tak- 
ing into  consideration  its  highest  and  most  profit- 
able use. 

In  City  of  Los  Angeles  versus  Deacon,  reported 
in  119  California  Appellate  Reports,  page  491, 
reading  from  page  492,  the  Court  said  (reading)  : 

*'The  admission  of  evidence  as  to  the  net  profit 
made  in  operating  a  rock  and  gravel  plant  on  the 
property  being  condemned  in  this  action,  w^as  error 
which,  [228]  it  is  our  opinion,  requires  a  reversal 
of  the  judgment." 

Then  the  Court  goes  on  to  state  and  fix  quite 
fully  what  may  be  asked  on  direct  examination 
and  what  may  be  asked  on  cross  examination. 

But  on  the  point  in  this  case,  as  far  as  that  is 
concerned,  that  should  be  considered  with  and  as 
a  factor  in  forming  the  opinion  as  to  the  highest 
market  value  of  the  property  at  the  time  of  taking, 
taking  into  consideration  the  enhanced  value,  here 
is  a  leading  ease — it  is  a  case  in  which  the  State 
Highway  Commission  condemned  a  piece  of  prop- 
erty in  the  State  of  California,  arid  in  that  prop- 
erty there  was  a  lot  of  sand,  a  great  quantity  of 
sand,  I  believe,  and  it  was  contended  that  that 
should    bave    ))een    valued    separately,    and    value 
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given  to  it  aside  from  the  market  vahie  of  the  land, 

and  it  was  held  in  this  decision  (reading) : 

''In  such  action  the  defendants  were  not  entitled 
to  prove,  as  an  element  of  damage,  in  addition  to 
the  general  damage  sustained  by  virtue  of  the 
taking  of  the  condemned  strip  of  land  for  highway 
purposes,  plus  any  severance  damages  which  might 
have  been  suffered,  the  market  value  of  sand  and 
gravel  which  were  taken  from  borrow-pits  on  the 
borders  of  the  condemned  lands  and  used  in  con- 
structing the  causeway  adjacent  to  the  pits  from 
which  said  sand  and  gravel  were  taken,  where  the 
value  of  such  sand  and  gravel  was  included  in  the 
general  damages  assessed  in  the  taking  of  the 
land." 

The  Court:     That  is  sufficient. 

Mr.  Cornish:  May  it  please  your  Honor,  I  am 
familiar  with  that  rule,  and  I  know  it  is  the  rule 
where  they  take  the  land  itself.  [229] 

Now,  had  the  Government  taken  the  land  itself  in 
this  case,  like  the  State  Highway  Commission  in 
taking  land  to  be  used  as  a  public  highway,  or  con- 
demning land  for  a  park,  that  has  trees  on  it,  that 
is  the  rule.  But  this  is  an  exception,  as  laid  down  in 
the  Xew  Mexico  decision  which  I  cited  to  your 
Honor,  and  there  are  a  number  of  Supreme  Court 
decisions  cited,  that  where  the  Government  seeks 
to  condemn  the  mineral  resources  themselves,  as  dis- 
tinguished from  the  land  itself,  they  must  pay  the 
value  of  the  mineral  resources. 

Now,  the  specific  question  in  that  case,  as  in  this, 
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was  this:  The  defendants  had  rock  which  the  plain- 
tiff wanted  to  use  as  paving  rock.  The  defendants 
sought  to  prove  that  that  rock  had  a  value  mixed 
with  cattlo  feed,  and  had  for  that  purpose  a  much 
higher  vahie  than  paving  rock.  The  Government 
said  in  the  first  place  they  were  condemning  only 
paving  rock;  they  weren't  condemning  cattle  feed. 
And  in  the  second  place,  at  any  event  they  could 
not  be  held  for  more  than  the  value  of  the  land. 
The  Supreme  Court  of  New  Mexico  held  that  it 
was  error  for  the  Court  to  preclude  the  defendants 
from  showing  this  higher  value  that  the  defend- 
ants had,  because  instead  of  condemning  the  land 
itself,  the  plaintiff  condemned  the  minerals  in  it. 

Now,  similarly  in  this  case,  the  Government  was 
condemning  not  the  use  of  the  property  for  two 
years;  they  were  condemning  the  right  to  take 
gravel  for  a  period  of  two  years,  and  since  they 
were  condemning  the  right  to  take  gravel,  th-e  value 
to  be  determined  is  the  value  of  that  right  to  take 
gravel  as  distinguished  from  the  value  of  the  land 
itself. 

Now,  it  is  the  defendants'  contention  that  they  are 
not  bound  by  the  market  value  of  the  property,  be- 
cause we  know  that  after  this  suit  was  filed,  on 
August  28,  1940,  the  United  States  [230]  of  Amer- 
ica sold  this  land,  and  confirmed  that  by  a  land 
j)atent,  for  $2.50  an  acre,  which  would  make  a  total 
price  of  $100  for  the  entire  piece  of  property. 

Now,  if  we  are  limited  in  our  recovery  to  the 
maiket  vahu^  of  the  proi)erty,  it  can  well  be  argued 
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that  we  paid  only  $100  for  this  property,  and  we 
are  not  entitled  to  collect  any  more;  but  since  it 
was  the  mineral  they  sought  to  take,  as  distin- 
guished from  the  land  itself — it  would  be  compar- 
able to  a  situation  where  the  Government  wanted 
to  run  a  highway  over  property  that  was  oil-bear- 
ing. If  the  Government  only  condemned  a  right- 
of-way  over  that  property,  or  condemned  the  sur- 
face rights,  as  distinguished  from  the  mineral  and 
oil  rights,  you  couldn't  make  them  pay  for  the  oil 
and  minerals.  On  the  other  hand,  if  the  Govern- 
ment wanted  to  take  that  oil  itself,  as  distinguished 
from  the  surface,  then  the  Government  must  take 
into  consideration,  in  fixing  the  price,  the  value  of 
the  mineral  it  seeks  to  condemn. 

The  Court:     The  objection  is  sustained. 
Mr.  McMillan:     Q.     Do  you  remember  my  ques- 
tion, Mr.  Bishop? 
A.    Yes. 

Q.  Now,  I  am  emphasizing  this:  I  want  you  to 
keep  in  sight  this,  the  enhanced  value  now  of  that 
property  by  reason  of  the  gravel  carrying  this  gold, 
and  I  want  you  to  keep  in  mind  this  factor,  that 
you  are  familiar  with  these  gold  tests,  the  fact  that 
you  have  heard  Mr.  Morrison's  testimony;  that 
you  have  heard  Mr.  Wiltsee's  testimony;  and  that 
you  are  familiar  with  the  tests  that  were  made  by 
the  Government  under  your  supervision.  Keep  that 
all  in  mind.  Now,  you  know  that  those  tests  were, 
and  you  may  base  it,  if  you  please,  upon  the  yard- 
age which  was  given  by  Mr.  Wiltsee — that  is  to  say. 
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600,000  cubic  yards,  at  least.  What  then,  in  your 
opinion,  was  the  fair  market  value  of  that  [231] 
property  at  that  date  ?  Now,  I  mean  the  whole  i^rop- 
erty,  everything,  with  all  its  enhanced  value,  and  I 
mean  in  fee,  not  for  two  years. 

Mr.  Cornish:  Same  objection,  if  your  Honor 
23lease.    Your  Honor  just  sustained  that  objection. 

Mr.  McMillan:  No;  vour  Honor  sustained  the 
right  to  ask  that  question. 

Mr.  Cornish:  I  understood  vour  Honor  said, 
*^The  objection  is  sustained."  I  might  have  mis- 
heard your  Honor. 

Mr.  McMillan:     You  misheard  his  Honor. 

Your  Honor  sustained  my  right  to  ask  that 
question. 

Mr.  Cornish:     I  understood  vour  Honor  to  sav 
the    objection   is   sustained.     Possibly    I    misheard 
your  Honor.    May  I  refer  to  the  reporter's  notes? 
(Record  read  by  the  reporter.) 

The  Court:     I  intended  ''Overruled.'' 

Mr.  Cornish:     The  objection  is  overruled? 

The  Court:     Yes. 

Mr.  Cornish:  May  it  be  stipulated,  Mr.  Mc- 
Millan, to  save  repetition  of  our  objection,  that  any 
questions  that  you  ask  the  witness  as  to  the  value 
of  the  property  are  objected  to  by  us  on  the  same 
ground,  and  T  won't  have  to  be  jumi)ing  up  all  the 
time,  and  the  Court  has  overruled  the  objection 
that  that  is  not  the  ])roper  test  of  value  in  this 
case? 

Mr.  McMillan:     Correct. 
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A.  In  my  opinion,  to  me  it  would  be  worth  be- 
tween twelve  and  thirteen  thousand  dollars. 

Q.  I  am  talking  about  in  the  open  market,  on 
a  cash  sale,  a  person  know^s  that  property  up  there, 
and  it  is  init  up  in  the  open  market  for  sale,  and  a 
buyer  comes  along — it  is  not  put  up  under  forced 
circumstances,  but  under  free  circumstances,  and 
a  buyer  comes  [232]  along  and  he  has  the  cash. 
What  would  you  say  w^ould  be  the  market  value 
of  the  property  ? 

Mr.  Cornish:  I  object,  if  the  Court  please,  on 
the  further  ground  that  there  is  no  foundation 
laid;  that  this  witness  has  not  been  qualified  as 
an  expert  on  pricing  property;  that  he  has  merely 
been  qualified  as  a  contractor,  as  a  driller,  and  hav- 
ing done  some  mining,  and  it  is  not  on  the  valuing 
of  mining  proi)erty  or  real  estate  in  this  vicinity, 
and  as  far  as  mining  is  concerned,  in  fact,  by  his 
own  testimony  he  has  not  had  any  experience  any 
closer  to  this  property  than  in  Calaveras  County. 

Mr.  McMillan:  Q.  In  answer  to  that,  Mr. 
Bishop,  will  you  proceed  to  state  what  properties 
you  have  purchased,  what  mining  properties  you 
have  been  interested  in,  and  what  properties  your 
company  and  yourself  have  gone  ahead  and  leased? 
On  a  royalty  basis,  that  is. 

A.  Well,  I  will  just  go  over  those  same  opera- 
tions that  we  have  had  in  the  past  on  the  Feather 
River  and  the  Gray's  Flat. 

Q.  Well,  did  you  ever  buy  any  property,  any 
mining  property? 
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A.     Yes,  we  bought  that  particular  property  I 
mentioned. 

Q.     Yes.    Have  you  ever  purchased  property,  or 
leased  propei'ty  on  a  royalty  contract? 

A.     Yes.   That  is 

Q.     Mining  property? 

A.     That  is  how  we  have   done  most   of  our — 
we  get  most  of  our  land  through  royalties. 

Q.     Many  of  them? 

A.  Well,  I  would  say  about  10  or  12,  something 
like  that. 

The  Court:  Q.  Have  you  had  any  experience 
in  the  valuation  of  land? 

A.     I  have  not  appraised  lands  in  general,  no. 

Mr.  McMillan:  Q.  But  you  are  familiar  with 
the  values  of  mining  property? 

A.    Yes,  sir,  I  am. 

Q.     You  have  had  experience  in  that  regard? 

A.    Yes.  [233] 

Q.     And  this  is  a  mining  claim,  is  it  not? 

A.     As  I  understand  it,  yes. 

Q.     You  have  seen  it  and  know  the  property? 

A.     Yes. 

Mr.  McMillan:  I  submit  that  the  witness  is 
sufficiently  qualified  as  to  this  property. 

The  Court:     The  objection  is  overruled. 

Mr.  McMillan:  Q.  What  would  you  say  would 
be  the  cash  market  value — that  person  who  buys 
the  pr()])erty  to  have  the  same  knowledge  that  you 
have  with  reference  to  its  enhanced  value? 
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A.  I  would  say  between  twelve  and  thirteen 
thousand  dollars. 

Q.     Not  to  exceed  that?  A.     No,  sir. 

Q.     That  is  for  the  entire  property? 

A.    Yes. 

Q.  Now,  what  would  you  say  would  be  the  fair 
rental  for  its  use  and  occupancy  for  one  year  and 
eleven  months? 

Mr.  Cornish:  Same  objection,  if  the  Court 
pleas-e,  on  the  ground  that  this  witness  has  not  quali- 
fied as  having  the  knowledge  of  value  of  use  and 
occupancy  of  property;  and  furthermore,  that  it 
doesn't  appear  for  what  purpose. 

Mr.  McMillan:     Any  purpose. 

Mr.  Cornish:  You  mean  as  a  farm,  as  a  mine, 
or  what? 

Mr.  McMillan:  Q.  No;  mining  claim.  Just  to 
be  in  use  and  occupation  of  the  property,  w^ith- 
out  taking  anything  from  it.  Put  in  possession 
of  it. 

Mr.  Cornish:  To  which  we  object,  if  the  Court 
please,  on  the  ground  it  is  incompetent,  irrelevant 
and  immaterial.  This  action  involves  the  condem- 
nation of  a  right  to  take  gravel,  and  not  the  right 
to  use  property  for  two  years  and  take  nothing 
from  it. 

Mr.  McMillan:  Well,  obviously,  may  it  please 
your  Honor,  if  you  have  a  right  to  take  gravel  to 
vise  in  the  construction  of  [234]  something,  you  must 
go  on  the  property;  you  must  build  roads;  you 
must  have  the  use  of  the  property.   And  that  is  ob- 


384  F.  M.  O'Connor,  et  aL,  vs. 

(Testimony  of  Arthur  F.  Bishop.) 

viously  the  reason  for  taking  a  two-year  easement. 

Yon  are  going  to  use  the  property  to  take  gravel. 

The  Ccjurt:     The  objection  is  overruled. 

Mr.  Cornish:  May  I  state,  your  Honor,  we  don't 
contend  that  this  property  has  any  rental  value 
apart  from  the  minerals  in  if?  In  other  words,  the 
question  Mr.  McMillan  has  asked  is.  What  is  the 
value  of  the  use  and  occupation  of  this  property 
for  a  period  of  one  year  and  eleven  months'?  I 
am  willing  to  stipulate  it  is  not  worth  more  than 
a  dollar  a  month,  except  for  the  fact  that  someone 
might  want  to  take  minerals  from  it.  The  Govern- 
ment did  not  condemn  the  use  and  occupancy  of 
this  land;  the}^  condemned  the  right  to  take  gravel 
from  it,  and  even  to  take  the  gold  from  it  if  they 
saw  fit.  And  I  don't  see  how  the  value  of  the  use 
and  occupation  of  this  property  alone,  without 
considering  any  other  rights  that  the  Government 
had  the  privilege  to  enjoy,  although  they  didn't 
enjoy  them,  had  anything  to  do  with  the  question 
before  the  Court  here. 

Now,  if  your  Honor  considers  that  is  material, 
I  will  concede  that  a  dollar  a  month  would  be  a  fair 
and  reasonable  rental  for  this  i)roperty. 

Mr.  ]\IcMillan:  No;  I  propose  to  fix  the  value, 
and  if  counsel  believes  that  there  is  no  way  to 
fix  that  value,  it  is  out  contention,  then,  that  that 
value  should  b(»  fix(Ml  by  a  reasonable  rate  of  in- 
terest on  the  value  of  the  property. 

]\rr.  Cornish:  I  am  ])erfectly  willing  to  stipu- 
late, Mr.  McMillan,  that  the  reasonable  rental  value 
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of  that  property  for  the  use  and  occupation,  with- 
out taking  anything  from  it,  is  a  dollar  or  less — 
in  fact,  I  will  stipulat-e  it  has  no  value  without  [235] 
the  right  to  take  minerals. 

Mr.  McMillan:  I  don't  care  to  take  the  stipu- 
lation. We  w^ill  make  our  proof,  may  it  please  your 
Honor. 

The  Court:     Proceed. 

Mr.  McMillan:  Q.  What  would  you  say  that 
the  use  and  occupation  of  that  property  for  one 
year  and  eleven  months,  the  property  which  you 
say  would  have  a  market  value  of  from  twelve  to 
fifteen  thousand  dollars — just  to  be  in  possession 
of  it,  and  not  to  take  anything  from  if? 

A.  Well,  I  would  say  that  the  figure  should  be 
about  the  same. 

Q.  In  other  w^ords,  you  say  that  to  be  in  pos- 
session of  that  property  for  one  year  and  eleven 
months,  that  a  person  should  pay  $15,000  for  that? 

A.     Well,  that  was  my  opinion. 

Q.  For  the  rental  value  for  two  years,  and  not 
to  take  anything  from  it ;  not  to  mine  it  or  do  any- 
thing with  it? 

A.     Yes;  under  the  conditions,  yes. 

Mr.  McMillan:  Well,  there  is  a  great  misunder- 
standing on  my  part. 

The  Court:     There  must  be  a  misunderstanding. 

Mr.  McMillan:  Q.  I  am  talking  about  what 
should  be  the  rental.  You  say  that  the  property 
w^as  worth  twelve  to  fifteen  thousand  dollars? 

A.    Yes. 

Q.     The  cash  value  of  the  property? 
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A.     Yes. 

Q.     On  that  date'?  A.     Yes. 

Q.  Now  I  am  asking  you,  tlie  property  being 
of  that  value,  the  fee,  to  be  in  the  possession  of 
the  property  for  one  year  and  eleven  months,  and 
not  to  mine  it  or  do  anything  with  the  property — 
just  to  be  in  possession, — what  would  be  the  value 
of  that?  A.     Oh,  I  beg  your  pardon 

Q.  I  think  you  misunderstood  me,  Mr.  Bishop, 
and  grossly  so,  isn't  [236]  that  true? 

A.  Yes,  I  misunderstood  you.  I  would  say  it 
would  be  worth  no  rental. 

Q.  You  would  have  to  fix  it,  then,  on  some  the- 
ory, as  I  have  indicated;  upon  an  interest  basis, 
reasonable  interest  basis  on  the  value  of  the  prop- 
erty, is  that  true? 

A.  That  is  what  I  tried  to  work  out  as  the  value 
of  the  property,  the  interest  on  what  that  property 
should  return. 

Q.  That  is,  the  interest  on  the  value  of  that 
property  for  one  year  and  eleven  months,  a  reason- 
able rate  of  interest?  A.     Yes,  sir. 

Q.     On  the  value  of  the  property? 

A.     Yes,  sir. 

Q.  Which  was  not  higher  than  $15,000,  as  I 
understood  you?  A.     Yes. 

Mr.   Mc^Iillan:     You  may  take  the  witness. 

The  Court:  Well,  it  is  so  close  to  adjournment 
time.  Did  you  wish  to  take  up  the  two  minutes  that 
are  left  i 

Mr.   Cornish:     No,  I  think  we  will  take  longer 
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than  the  two  or  three  minutes  that  are  left,  your 
Honor. 

The    Court:     The    Court   will    adjourn   until   to- 
morrow morning  at  ten  o'clock. 

(Whereupon  an  adjournment  was  taken  until 
Friday,  November  19,  1943,  at  10:00  o'clock 
a.  m.)  [237] 


Friday,  November  19,  1943 
10:00  o'clock  a.  m. 

The  Clerk:     United  States  versus  40.34  acres  of 
land. 

Mr.  McMillan:     Ready. 
Mr.  Cornish:     Ready. 


ARTHUR  F.  BISHOP, 

recalled  for  the  Government;  previously  sworn. 

Mr.  McMillan:  May  it  please  your  Honor,  may 
I  ask  the  witness  one  or  two  more  questions  *?  There 
is  something  I  should  have  introduced  in  evidence 
yesterday, 

Mr.  Cornish:     I  have  no  objection,  your  Honor. 

Mr.  McMillan  (continuing)  :  for  the  infor- 
mation of  the  Court  and  evervone. 

Direct  Examination 
(Resumed) 
Mr.   McMillan:     Q.     I   observe   on  this   Govern- 
ment's Exhibit  No.  3,  a  survey  showing  the  tests 
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for  g'old  made  on  the  property  here  under  considera- 
tion, the  40.34  acres  of  land,  that  there  is  no  log 
shown;  the  depths  are  not  shown,  and  whilst  there 
is  here  test  hole  depths,  it  is  incomplete  for  the 
information  of  the  Court,  and  I  want  to  get  those 
logs  introduced  in  evidence. 

Mr.  Bishop,  those  tests  were  made  under  your 
direction  and  supervision,  were  they  not? 

A.     Yes. 

Q.  However,  Mr.  Dorian  panned  the  gold,  did 
he,  and  kept  the  record?  A.     Yes,  sir. 

Q.     V)\\i  under  your  direction  and  supervision? 

A.     Yes,  sir. 

Mr.  McMillan:  Have  you  any  objection  to  the 
introduction  of  these  tests? 

Mr.  Cornish :     No,  I  haven't,  Mr.  McMillan.  [238] 

Mr.  McMillan:  Q.  How  many  documents  are 
there  there? 

A.  The  field  log  sheets  on  nine  holes  and  the 
gold  samples. 

Mr.  McMillan:  Well,  I  will  introduce  this  doc- 
ument. ^Phis  is  a  field  log.  As  the  Government's  ex- 
hibit next  in  order.   That  would  be ? 

The  Clerk:     4. 

Mr.  Cornish:     May  I  see  it  first,  Mr.  McMillan? 

Mr.  McMillan:  And  I  am  going  to  have  him, 
Mr.  Cornish,  read  it  to  his  Honor.  I  think  I  can 
get  copies  to  give  you  later  on. 

This  will  l)e  Cfovernment's  Exhibit  4. 

The  Court:     Admitted. 
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(The  field  log  referred  to  was  received  in 
evidence  and  marked  U.  S.  Exhibit  No.  4.) 

Mr.  Cornish :  Do  you  want  him  to  read  it,  or  are 
you  going  to  read  it  ? 

Mr.  McMillan:  I  am  going  to  have  him  read 
them. 

Q.  Will  you  read  these  (handing  exhibit  to  the 
witness)  ? 

A.     Do  you  w^ant  them  in  their  entirety? 

Q.     Yes ;  I  want  them  all  read  in. 

A.     This  is  Field  Log  on  Hole  No.  1 : 

Mr.  Cornish :  May  I  interrupt  you  just  a  mo- 
ment? 

I  take  it,  Mr.  McMillan,  that  he  is  going  to  read 
these  in  sequence,  from  1  to  9?  He  refers  to  Hole 
1,  Hole  2,  and  so  forth;  that  is,  the  holes  that  are 
marked  by  numbers  on  the  map,  United  States  Ex- 
hibit 3  % 

Mr.  McMillan:     Correct. 

The  Witness:  Do  you  want  the  depth  of  the 
hole,  and  value,  or  do  you  want  all  this  other  in- 
formation ? 

Mr.  McMillan :  I  want  the  depth  of  the  hole,  the 
value  as  you  go  down;  read  the  prices,  the  depths, 
and  the  color,  and  the  [239]  gold  at  the  depths;  and 
finally  the  yardage,  and  how  much  it  ran  per  cubic 
yard.    Start  in  with  Test  Hole  1. 

A.     Test  Hole  No.  1 

Q.     Read  it  to  his  Honor,  Mr.  Bishop. 

A.     Depth — it   is   headed   ^^ Depth    of   pipe" — is 
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three  feet  in  this  first  ease,  and  the  pumping  three 

feet,  and  the  core  was  two  feet  three  inches,  the 

measured  core  was  450  cubic  feet.  River  sand,  small 

gravel. 

The  second  depth  was  four  feet,  the  pumping  four 
f(^t  one  inch,  the  core  was  one  foot  one  inch,  the 
cubic  feet  was  300,  the  total  estimated  milligrams 
— there  was  a  trace  of  gold  in  this;  river  sand  and 
small  gravel. 

The  third  was  five  foot  depth,  pumping  five  foot, 
the  core  was  one  foot  four  inches,  cubic  feet  175, 
and  a  trace  of  gold.  Sand,  small,  medium  and  fine 
gravel. 

The  third  was  six  feet  in  depth,  pumping  six 
feet  one,  core  was  six  inches,  the  measured  core 
was  150  cubic  feet,  and  there  were  two  No.  3  col- 
ors; medium  and  fine  gravel  and  sand. 

The  next  was  seven  foot  seven  inches,  pumping 
seven  foot  seven  inches,  core  was  eight  inches,  225 
cubic  feet,  with  a  trace  of  gold;  loose  gravel  and 
sand. 

The  next  was  eight  foot  six  inches,  pumping 
eight  foot  eight,  core  was  ten,  cubic  feet  200,  a  trace 
of  gold,  loose  gravel  and  sand. 

Nine  foot  six  was  the  next,  with  the  pumping  nine 
foot  eight,  the  core  nine  inches,  200  cubic  feet,  no 
gold  showing;  loose  gravel  and  sand. 

The  next  was  ten  foot  six,  with  ])umping  of  ten 
foot  seven,  the  core  three  inches,  100  cubic  feet; 
there  were  20  No.  3  colors  and  one  trace,  which  is 
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a  A^ery,  very  small  indication  of  gold;  [240]  coarse 

gravel  and  sand  was  the  formation. 

Eleven  foot  six  was  the  depth  of  the  pipe,  pump- 
ing eleven  foot  six,  the  core  was  nine  inches,  the 
measured  core  was  150,  with  six  No.  3  colors  and 
one  trace;  medium  and  coarse  gravel. 

The  next  depth  is  twelve  foot  one  inch,  the  pump- 
ing twelve  foot  two,  the  core  was  nine  inches,  175 
cubic  feet,  10  No.  3  colors,  one  trace;  gravel  and 
bedrock. 

Bedrock  was  thirteen  feet,  and  they  pumped  to 
thirteen  feet,  with  a  core  of  one  foot  four  inches, 
Avith  a  trace  of  gold. 

They  drilled  into  the  bedrock  14  feet,  pumped 
14  foot  one  inch,  the  core  11  inches,  and  the  meas- 
ured core  of  225.   Bedrock  is  the  formation. 

Mr.  Cornish :  Q.  Does  that  report  give  the  total 
depth  of  the  hole? 

A.     The  total  depth  of  hole,  yes. 

Q.     Will  you  read  that  again? 

A.  The  total  depth  of  hole, — they  hit  bedrock  at 
12  feet — 12  foot  one  inch,  and  drilled  into  bedrock 
to  14  feet.    This  is  Hole  No.  2 

Q.     And  does  that  also  give  the  value  on  that  log? 

A.  Yes,  it  wdll  give  the  value.  The  value  as  de- 
termined was  six  cents  per  cubic  yard.  There  were 
7.5  milligrams  of  gold  recovered  in  the  hole.  Now, 
on  this  log  sheet  it  notes  here  12^/2  f^et  of  calcu- 
lated depth,  but  you  will  note  they  drilled  into  the 
bedrock. 

Q.     In  other  words,  12  feet  and  one  inch  to  bed- 
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I'ock,  and  then  one  foot  and  11  inches  into  the  bed- 
rock'? 

A.  Well,  there  is  a  difference  in  there  that — it 
isn't  exactly  clear,  but  it  says  gravel  and  bedrock, 
you  see,  at  that  12-1,  and  then  121/2  f^et  is  where 
they  calculated  the  quantities. 

Mr.  McMillan:  Q.  I  notice  on  that  sheet  there 
is  a  gentleman  whose  name  is  J.  L.  Nicholson,  that 
worked  with  the  panner,  R.  E.  Dorian.  He,  too, 
worked  under  your  supervision?  [241] 

A.     Yes,  sir. 

Mr.  McMillan:  I  fear,  your  Honor,  this  may  be 
a  long  drawn  out  agony,  to  have  him  read  to  your 
Honor  all  those.  Let's  see  if  I  can  devise  a  better 
method. 

Q.     Have  you  there  a  computation? 

A.  I  have  a  tabulation  here  showing  the  numbe]* 
of  holes,  the  calculated  depths,  the  milligrams  of 
gold  recovered,  and  the  value  per  yard  as  de- 
termined. 

Mr.  McMillan:     Yes. 

Now,  may  I  introduce  this  in  evidence  as  Gov- 
ernment's exhibit  next  in  order? 

Mr.  Cornish:  Are  you  going  to  read  that,  Mr. 
McMillan? 

Mr.  McMillan:     I  will  read  it,  yes. 

Mr.  Cornish:     Because  if  not  T  will  copy  it  off. 

Mr.  McMillan:  T  would  like  to  have  His  Honor 
have  the  infoi-mation.  \  understand  there  is  no 
objection. 

1lie  Court:     Admitted. 
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(The  tabulation  referred  to  was  received  in 
evidence  and  marked  U.  S.  Exhibit  No.  5.) 

Mr.  Cornish:  This  is  a  synopsis  of  the  drill 
logs  which  the  witness  started  to  read"? 

Mr.  McMillan:  Yes.  It  only  gives  the  depth, 
the  w^eight  of  gold,  and  the  value  per  cubic  yard. 

Bar  No.  1,  depth  121/^  feet,  weight  of  gold  7.5 
milligrams. 

Q.     Is  that  right?  A.     Yes,  sir. 

Mr.  McMillan:     Value  per  cubic  yard  six  cents. 

Bar  No.  2,  13  feet,  100.6  milligrams,  77  cents. 

Bar  No.  3,  or  Test  Hole  No.  3,  151/2  feet, 

Mr.  Cornish:     Fifteen  and  a  half? 

Mr.  McMillan :     Yes ;  151/2.  [242] 

Weight  of  gold,  58.7  milligrams;  value  per  cubic 
yard,  37.4  cents. 

Bar  No.  4,  241/0  feet  depth;  55.2  milligrams, 
weight  of  gold;  value  per  cubic  yard,  22.5  cents. 

Mr.  Cornish :  What  was  the  depth  of  that  again, 
Mr.  McMillan? 

Mr.  McMillan:     Twenty-four  and  one-half  feet. 

Test  Hole  No.  5 :  Depth,  20  feet ;  weight  of  gold, 
78.2  milligrams;  value  per  cubic  yard,  39  cents. 

Test  Hole  No.  6 :     Depth,  19  feet ;  weight  of  gold, 

61.6  milligrams;  value  per  cubic  yard,  32.2  cents. 
Test  Hole  No.  7 :    Depth,  16  feet ;  weight  of  gold, 

45.7  milligrams;  value  per  cubic  yard,  28.2  cents. 
Bar   No.   8:     Depth,   21   feet;    118.2   milligrams, 

weight  of  gold;  value  per  cubic  yard,  56.2  cents. 

Test  Hole  No.  9 :  Depth,  20  feet ;  weight  of  gold, 
28  milligrams;  value  per  cubic  yard,  14  cents. 
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Q.     Do  you  ha])pen  to  have  the  gold  there  *? 

A.     Yes,  sir. 

Q.     How  many  bottles'? 

A.     There  are  nine  samples. 

Q.     And  are  they  endorsed  as  to  each  hole? 

A.     Yes,  sir. 

Mr.  McMillan:  Well,  I  will  introduce  the  entire 
box  in  evidence  as  one  exhibit,  and  that  will  be, 
may  it  please  your  Honor,  Exhibit  No.  6. 

The  Court:     Admitted. 

Mr.  Cornish :     May  I  see  those  ? 

(The  ^old  samples  were  handed  to  Mr.  Cor- 
nish.) 

Mr.  McMillan:  Thev  are  all  there,  aren't  thev, 
Mr.  Cornish? 

Mr.  Cornish:  There  is  nine  there.  I  take  it 
there  are  nine. 

The  Court:     Admitted. 

(The  box  containing'  the  nine  gold  samples 
referred  to  was  received  in  evidence  and 
marked  U.  S.  Exhibit  No.  6.)  [24,3] 

Mr.  McMillan:  That  is  all,  may  it  please  your 
Honor. 

You  may  cross  examine. 

Cross  Examination 

Mr.  Cornish:  Q.  Mr.  Bishop,  do  you  have  those 
logs  theiM^  in  your  hand? 

A.     Yes,  I  have  a  copy  of  them. 

Q.     Would  you  refer  to  your  log  of  Hole  No.  2 
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and  tell  me  how  far  into  the  bedrock  you  drilled? 

A.  It  appears  here  that  the  bedrock  was  en- 
countered at  about  13  feet,  and  it  shows  here  they 
drilled  into  the  bedrock  up  to  16  feet. 

Q.  And  what  was  the  total  depth  after  yoit 
drilled  in  the  bedrock  in  Hole  No.  3  ? 

A.     Sixteen  feet  two  inches. 

Q.  In  other  words,  that  hole  was  drilled  about 
eight  inches  into  the  bedrock?  A.     Yes,  sir. 

Q.     And  how  about  Hole  No.  4? 

A.  Well,  it  seems  that  they  just  went  into  the 
bedrock  a  few  inches — about  three  inches. 

Q.  That  would  be  a  total  depth  of  24  feet  9 
inches  ? 

A.     It  is  24  feet  5  inches,  the  calculated  depth. 

Q.     That  is  the  total  depth  of  the  hole? 

A.     24  feet  5  inches. 

Q.  Am  I  correct,  Mr.  Bishop,  that  the  depth  of 
the  gravel  to  bedrock,  and  the  depth  of  the  hole, 
was  the  same  on  that  hole? 

A.     It  was  practically  the  same,  yes. 

Q.  And  what  was  the  character  of  that  bedrock, 
hard  or  soft? 

A.     It  was  a  terrifically  hard  bedrock. 

Q.     Hard  bedrock?  A.     Yes. 

Q.  Hole  No.  5,  what  was  the  total  depth  of  that 
hole  ? 

A.  The  calculated  depth,  the  depth  they  calcu- 
lated the  quantities  on,  was  20  feet,  but  they  went 
into  bedrock  to  a  depth  of  21  feet.  That  was  the 
total  depth  of  the  hole. 
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Q.     On  Hole  No.  6? 

A.     Calculated  depth  was  19  feet,  and  they  [244] 
bottomed  at  19  feet  6  inches. 

Q.     And  Hole  No.  7,  the  same  information. 

A.     Tlie  calculated  depth  was  16  feet,  and  they 
went  to  the  depth  of  18  feet. 

Q.     Nineteen?  A.     Eighteen. 

Q.     That  would  be  about  two  feet  into  bedrock? 

A.     Yes,  sir. 

Q.     And  Hole  No.  8,  the  same  information. 

A.^'  Calculated  depth  was  21  feet,  and  they  bot- 
tomed the  hole  at  21  feet  9  inches. 

Q.     And  Hole  No.  9? 

A.  Calculated  depth  was  20  feet,  and  the  hole 
was  bottomed  at  20  feet  9  inches. 

Q.  May  I  take  a  look  at  those  drill  logs  you 
had?     Do  you  have  the  original? 

Mr.  McMillan :     The  Clerk  has  them. 

Mr.  Cornish :     Oh,  I  beg  your  pardon. 

Q.  Now,  in  some  of  these  holes — for  instance 
Hole  No.  2,  you  found  bedrock  at  14  feet  6  inches, 
is  that  connect? 

A.  Well,  not  according  to  this  copy  here.  The 
bedrock  was — well,  they  struck  the  l^edrock  ap- 
parently about  13  feet 

Q.     I  beg  your  pardon;  that  is  Hole  No.  3.    You 
found  bedrock  at  15  feet  6  inches? 
A.     Yes,  sir. 

Q.  And  you  found  a  ti-ace  of  gold  at  a  distance 
of  six  inches  und(M-  bedrock,  or  six  inches  into  bed- 
rock, is  that  correct? 
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A.     Yes;  there  was  a  trace,  yes. 

Q.     And  that  was  a  soft  bedrock^ 

A.     Well,  it  wasn't  soft.     It  is  considered  fairly 
hard  bedrock. 

Q.     I  notice  the  notation  on  this  log,  ''Black  clay 
mixed  with  bedrock  at  14  feet  6  inches." 

A.     Well,  probably  a  slatey  material  under  this. 

Q.  And  on  Hole  No.  4  you  drilled  to  a  depth 
of  24  feet— or  24  feet  6  inches?  A.    Yes,  sir. 

Q.    Which  was  it,  24  feet,  or  24  feet  6  inches? 

A.  It  shows  24 — [245]  on  this  log  it  shows  24 
feet  3  inches. 

Q.     24  feet  3  inches?  A.    Yes,  sir. 

Q.  Now,  on  this  log  that  has  been  offered  in 
evidence,  Mr.  Bishop,  it  says 

Mr.  McMillan:     Admitted  in  evidence. 

Mr.  Cornish:     Admitted,  yes. 

Q.  Oh,  I  see — from  twenty-four  two  to  twenty- 
four  three  you  hit  bedrock.  Now,  you  also  found 
a  trace  of  gold  in  the  bedrock  there? 

A.     Yes,  sir. 

Q.  You  didn't  drill  beyond  that  to  determine 
whether  the  gold  continued  in  the  bedrock.  Now, 
I  notice  in  your  log  for  Hole  No.  4  the  notation, 
''Water  level,  three  feet  four  inches."  I  take  it 
that  that  was  three  feet  four  inches  above  the 
bedrock?  A.     I  don't  see  that  on  this  copy. 

(Mr.  Cornish  exhibited  the  document  to  the 
witness.) 

The  Witness :  No,  that  would  be  three  feet  four 
inches  from  the  surface. 
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Mr.  Cornish:  Q.  Three  feet  four  inches  from 
the  surface? 

A.     Yes,  sir. 

Q.  Then  this  Hole  No.  4,  which  is  this  one  down 
here  (indicating),  you  found  went  roughly  21  feet 
below  the  water  level  ? 

A.     Yes,  roughly;  that  is  right. 

Q.  And  I  take  it  at  the  time  you  started  drilling 
this  you  were  at  a  point  a])proximately  three  feet 
above  the  level  of  the  water  in  the  river? 

A.     Yes,  sir. 

Q.  Now,  on  the  log  for  Holes  No.  1,  2,  and  3, 
there  is  no  notation  as  to  water  level.  Are  we  to 
infer  from  that  that  as  you  drilled  Holes  No.  1,  2, 
and  3,  that  you  didn't  get  below  the  water  level? 

A.     Not  necessarily,  no. 

Q.  Or  is  that  something  that  has  just  been  let 
off  that  drill  log?  [246] 

A.  Evidently  it  is  an  omission  there.  Particu- 
larly— three  was  pretty  close  to  the  river,  and  bound 
to  have  been  in  that  water  strata. 

Q.  And  on  Hole  No.  5  you  have  a  notation, 
'^ Water  level  two  feet,"  and  ''Depth  of  gravel  19 
feet  6  inches.''  A.     Yes. 

Q.     Hole  No.  5  is  this  hole  up  here  (indicating)  ? 

A.     Yes,  sir. 

Q.  And  that  was  the  one  you  drilled  just  to  the 
))edi'ock,  wasn't  it,  or  did  you  drill  into  the  bed- 
rock ? 

A.     No;  w(^  (li'illed  into  the  bedrock  a  foot  there. 
Q.     And  one   foot    fi-om  the   level   of  20  feet  to 
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21  feet  6  inches  they  took  out  eight  milligrams  of 

free  gold?  A.     No;  78. 

Q.  No;  from  a  distance  of — from  the  level  of 
20  feet  to  the  level  of  21  feet  6  inches,  or  a  distance 
of  a  foot  and  a  half  into  the  bedrock,  you  took 
out  eight  milligrams  of  free  gold? 

A.  Of  course,  that  was  an  estimate  of  the  v/eight 
— that  is  just  an  estimate. 

Q.  I  mean  there  was  some  free  gold  in  the 
bedrock  ?  A.     Yes ;  apparently  that  is  the  case. 

Q.  And  you  found  on  several  holes  that  you 
sunk  that  when  you  got  into  bedrock  the  value  was 
continued  into  the  bedrock,  didn't  you? 

A.  Well,  they  could  have  been  carried  into  the 
bedrock  by  the  drilling  operation.  That  doesn't 
mean  that  the  bedrock  contained  or  carried  that 
gold  itself;  it  could  be  carried  in  the  gravel. 

Q.  Would  you  explain,  Mr.  Bishop,  how  this 
value  would  be  carried  into  the  bedrock  by  the 
drilling  operations? 

A.  Well,  these  drills,  or  the  drill  pipe  is  driven 
into  the  formation,  and  then  the  drills  break  the 
rock  up,  and  to  the  bottom  of  the  pipe  shoe  that 
material  is  pumped  out,  and  then  the  procedure  is 
repeated  until  it  is  carried  down  to  bedrock.  Now, 
[247]  it  is  just  possible,  w^hen  you  have  got  down 
to  that  elevation,  the  gold  has  sifted  on  through, 
and  the  pumj)  didn't  pick  it  all  up  in  that  par- 
ticular operation. 

Q.  Then  in  this  Test  Hole  No.  5  to  which  we 
are  now  referring  you  drove  a  pipe  dow^n  into  the 
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gravel,  and  for  a  distance  of  17  feet  6  inches  you 
were   driving  that   pipe   you  were   working  below 
the  water  level?  A.     Yes,  that  is  true. 

Q.  Now,  the  customary  method  of  recovering 
gold,  freeing  it  from  the  substance  with  which  it 
is  found  allied,  gravel  and  sand  and  rock,  is  by 
agitation  and  gravity,  is  it  not?  A.     Yes. 

Q.  In  other  words,  the  principle  is  that  when 
vou  have  a  number  of  substances,  some  of  which 
are  of  high  specific  gravity  and  some  low,  and  you 
agitate  the  mass,  that  those  with  the  heavy  specific 
gravity  drop  to  the  bottom  and  those  with  the 
lighter  specific  gravity  are  thrown  up  to  the  top? 

A.     Yes. 

Q.  And  you  found  that  this  gravel  in  this  Hole 
No.  5  was  for  the  most  part  loose  and  free-running, 
didn't  you?  A.     Yes,  it  is. 

Q.  And  when  you  drive  these  pipes  down  in 
there  you  hammer  on  the  top  of  them  to  force 
them  in,  don't  you?  A.     Yes. 

Q.  And  that  has  a  tendency,  does  it  not,  to 
agitate  and  vibrate  the  mass  in  which  the  pipe  is 
being  driven?  A.     It  could. 

Q.  And  that  could  also  have  the  tendency  to 
create  the  same  action  you  get  in  a  gold  pan  when 
you  vibrate  it,  namely,  gold  being  heavier  would 
have  a  tendency  to  fall,  and  the  gravel  and  the 
sand  being  lighter  would  have  a  tendency  to  rise? 

A.     Yes. 

Q.  Then  as  you  drive  your  pi])e,  then,  it  is 
possible,  is  it  not,  that  you  drive  the  gold  ahead  of 
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the  pipe;  perhaps  you  eventually  pick  it  up  at  the 
bedrock,  but  your  drill  tests  don't  show  accurately 
the  value  of  gold  in  the  top  layer'?  All  you  know 
is  [248]  when  you  get  down  to  the  bottom  you  have 
driven  a  certain  column  and  pumped  out  the  con- 
tents '^ 

A.  That  is  not  necessarily  true,  because  with 
the  suction  arrangement  that  material  is  brought 
up  with  it  picks  up  the  gold  and  the  solid — we  will 
say  to  the  bottom  of  the  shoe,  where  it  is  more  or 
less  solid,  and  it  has  been  the  experience  that  these 
colors  are  picked  up  as  they  go  along  and  determine 
— well,  they  are  fairly  accurate  recovery  all  the 
way  down 

Q.     In  other  words,  


A.  You  will  note  on  a  number  of  these  logs 
that  they  picked  up  colors  all  the  way  along,  and 
not  necessarily  are  the  heaviest  on  the  bottom. 

Q.  You  found  in  a  number  of  cases  there  were 
values  in  the  upper  strata?  A.     Oh,  yes. 

Q.  And  the  gold  was  not  entirely  confined  to 
the  lower  strata  ?  A.     That  is  true. 

Q.  But  you  wouldn't  say  that  if  you  drove  a 
pipe  down  a  foot  you  would  get  all  the  gold  that 
is  in  that  foot,  or  whether  you  would  go  down 
another  foot  and  pick  some  of  it  in  the  next  foot? 

A.  I  think  it  has  been  determined  over  a  number 
of  years  by  drillers  that  the  recoveries  are  pretty 
close,  and  for  all  practical  purposes  they  are  ac- 
cepted, and  the  values  determined  for  the  particular 
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elevation  that  they  are  drawn  from  with  this  suction 

arrangement. 

Q.  Now,  I  notice  a  number  of  figures  which  you 
have  here  under  the  heading  of  ''Measured  Core/' 
such  as,  looking  at  Log  No.  5,  the  figures  ''200, 
150,  200,  200,"  and  so  on  down.  What  do  those 
figures  represent,  Mr.  Bishop? 

A.  They  represent  the — well,  now%  this  core,  for 
instance,  that  is  draw^n  out  of  the  pipe.  Now,  take 
on  No.  3,  for  instance.  That  represents  the  number 
of  [249]  feet  and  inches  of  this  formation,  or  this 
taken-up  gravel  came  into  the  pipe  and  was  pumped 
out,  which  is — in  that  particular  instance,  is  almost 
a  perfect  core. 

Q.  For  instance,  you  are  referring  now  to  No. 
3,  are  you? 

A.     Yes,  sir,  referring  to  that  first  core  in  No.  3. 

Q.     The  first  core  in  No.  3?  A.     Yes. 

Q.     The  figure  "320"? 

A.  Yes.  Well,  that  is  measured — they  measure 
the  cubical  contents  to  check  the — that  is,  after  it 
is  taken  out  and  it  is  measured  in  some  kind  of  a 
container,  to  check  up  the  volume  as  against  the 
volume  in  their  measured  core. 

Q.  Now  then,  this  measured  core,  320,  how  many 
cubic  f(H^t  would  that  designate  you  had  measured 
in  that  core? 

A.  In  tliis  ])articular  instance,  that  isn't  too 
cleai'  to  me.  I  think— well,  it  very  definitely  is  not 
too  clear  to  nie  (^ii  these  particular  checks  of  the 
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measured  core  as  against  the  core  that  was  drawn 

from  the  pipe. 

Q.  In  other  words,  you  wouldn't  say  that  that 
amount,  that  320  cubic  feet  of  gravel,  were  meas- 
ured in  that  sample?  A.     Oh,  no. 

Q.     There  might  be  some 

A.     Definitely  not. 

Q.     I  beg  your  pardon?  A.     Definitely  not. 

Q.  Then  can  you  tell  from  those  logs  the  total 
cubic  yardage  or  cubic  footage  of  the  gravel  re- 
moved in  the  hole  in  making  the  test? 

A.     Oh,  ves,  that  can  be  determined. 

7        ./  7 

Q.     All  right.     Does  it  show  on  the  log? 

A.  Yes,  it  shows  in  that  formula.  You  will 
notice 

Q.  Well,  for  instance,  looking  at  this  log.  Log 
No.  3,  the  one  to  which  you  refer,  this  formula  ^^58 
times  1  times  27  over  15.5  [250]  times  27" 

A.     Yes,  sir. 

Q.     (continuing):   ^^ equals  37.4"? 

A.     Yes,  sir. 

Q.  How  do  you  determine  from  that  the  number 
of  cubic  feet? 

A.  Well,  in  getting  an  ideal  section  from  a 
drill  pipe,  you  have  to  calculate  the  area  of  the 
pipe,  which  in  this  case  was  the  drill,  the  shoe, 
the  driving  shoe  was  seven  inches  in  diameter,  and 
it  is  through  that,  that  seven-inch  diameter  in  thnt 
area  is  driven  up  into  the  pipe  as  the  pipe  was 
driven  down  into  the  formation,  and  that  area  is 
calculated  per  foot  in  depth — that  area  is  calcu- 
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lated,  and  the  vahies  are  considered  at  the  number 
of  milligrams,  and  then  brought  to  a  cubic  yard 
basis. 

Q.  What  I  am  trying  to  find  out,  if  I  may, 
Mr.  Bishop,  if  you  can  tell  me,  is  just  what  volume 
of  earth  or  gravel  was  removed  in  making  this 
Hole  No.  3.  Was  it  a  cubic  foot,  three  cubic  feet, 
or  a  cubic  yard,  or  how  much — or  can  you  tell 
from  the  logs? 

A.     No.     No,  there  was — well,  let*s  see 

Mr.  McMillan:  That  is  a  copy  you  have  there, 
Mr.  Bishop ;  it  is  not  the  original  ? 

The  Witness:     No,  this  is  not  the  original. 

Mr.  Cornish:  If  there  is  anything  on  this  orig- 
inal that  you  want,  Mr.  Bishop, 

The  Witness:  No,  that  is  all  right.  I  have  the 
information. 

Mr.  McMillan:  Well,  I  just  had  in  mind  he 
was  writing  on  that  sheet.  He  can  write  all  he 
likes  on  that  one. 

A.  (continuing)  Roughly,  there  was  4.23  cubic 
feet  of  material. 

Mr.  Cornish:     Q.     4.231 

A.     Yes,  sir. 

Q.  Now,  your  holes  averaged  roughly  about  18 
or  19  feet  in  depth,  didn't  they? 

A.     Yes;  I  think  roughly  between  17  and  18. 

Q.  And  that  would  be  between  four  and  five 
cubic  feet  was  removed  on  the  average  from  each 
hole? 
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A.  Well,  I  imagine  that  is  about  what  it  aver- 
ages. 

Q.  And  out  of  the  nine  holes  there  would  have 
been  roughly  45 — 40  to  45  cubic  feet  of  gravel,  or 
somewhere  between  1  2/3  to  2  cubic  yards  of  gravel 
in  the  entire  bar  that  was  actually  tested? 

A.     Yes,  that  is  about  it. 

Q.  Now,  on  some  of  these  logs,  Mr.  Bishop,  1 
notice  you  have  the  character  of  the  bedrock  marked 
and  on  some  of  them  you  don't.  For  instance,  on 
Log  No.  1  you  have  ^^Bedrock,  12  foot  slate." 

A.     Yes. 

Q.  That  was  a  slate  bedrock  that  you  found — 
or  12  foot  slate — that  was  a  slate  bedrock  that  you 
found  at  the  bottom  of  Hole  No.  1? 

A.     Yes.     As  I 

Q.  And  that  w^as  this  hole  that  was  made  up 
near  the  cabin  (indicating  on  map)  ?  A.     Yes. 

Q.  Did  you,  when  you  were  up  there,  observe 
a  pit  or  a  hole  behind  the  cabin?  A.     No,  sir. 

Q.  And  if  I  were  to  tell  you,  Mr.  Bishop,  and 
you  were  to  assume  that  the  ground  immediately 
behind  the  cabin — that  would  be  approximately  at 
the  '^C"  in  the  word  ^^ Cabin" — were  21  feet  in 
depth  from  surface  to  bedrock,  and  you  drilled  at 
the  point  which  is  marked  on  that  map  as  ^'Hole 
No.  1,"  and  found  slate  bedrock  at  a  depth  of  12 
feet,  would  that  indicate  to  you,  Mr.  Bishop,  from 
your  experience  as  a  miner,  any  geological  phe- 
nomena that  you  might  want  to  further  investigate  ? 
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A.  Well,  it  might  inchide  a  channel  to  the  south. 
That  might  be  just  a  reef  up  there. 

Q.  It  would  indicate  to  you,  would  it  not,  Mr. 
Bishop,  that  the  point  where  you  had  sunk  that 
hole  was  on  top  of  a  reef,  and  that  the  values  on 
top  of  that  reef  w^ould  be  less  than  those  that  you 
[252]  would  expect  to  find  distributed  throughout 
the  bar?  A.     That  could  possibly  be. 

Q.  I  notice,  Mr.  Bishop,  that  that  one  hole  which 
you  sunk  to  a  depth  of  12  feet  6  inches,  showed  a 
valuation  or  a  value  of  six  cents  per  cubic  yard, 
and  was  the  lowest  of  all  the  holes  that  you  sunk. 

A.     That  is  right. 

Q.  And  you  took  that  hole,  Mr.  Bishop,  to  be 
characteristic  or  indicative  of  the  values  you  found 
throughout  that  bar? 

A.  I  should  say  it  should  be  used  in  the  aver- 
aging. 

Q.  It  should  be  used  as  an  average,  but  not  at 
indicative  of  the  values  throughout? 

A.     No,  I  don't  think  so. 

Q.  Now,  this  Hole  No.  2  you  sunk  to  a  depth 
of  12 — to  13  feet,  is  that  correct? 

A.     Yes,  13  feet  is  the  calculated  depth. 

Q.     You  hit  bedrock?  A.     Yes. 

Q.  And  Hole  No.  3,  to  a  depth  of  16  feet  6 
inches?  A.     Yes,  sir. 

Q.  Then  you  found,  as  you  get  out  to  Hole  No. 
4,  that  went  considerably  deeper? 

A.     Yes,  sir. 

Q.     Now,  did  you  notice  any  conditions  of  stream. 
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any  pool  or  any  deeper  portion  of  the  stream  at 

or  near  Hole  No.  4? 

A.     No,  I  didn't;  I  didn't. 

Q.  Do  you  recall  that  out  in  the  river  between 
Holes  No.  3  and  4  on  the  far  side  there  was  a  big 
rock  projecting  up  out  of  the  middle  of  the  river? 

A.     No,  I  didn't  notice  that. 

Q.     You  didn't  notice  that? 

A.     I  didn't  notice  that. 

Q.  If  I  were  to  toll  you,  Mr.  Bishop,  and  you 
were  to  assum.e,  that  in  the  river  immediately — 
just  about  opposite  the  middle  of  a  line  drawn 
from  Hole  No.  4  to  Hole  No.  5  there  were  a  rock, 
and  that  was  the  east  portion  of  the  middle  fork 
of  the  American  River,  would  that  indicate  to  vou 
as  a  miner  that  you  might  expect  [253]  to  find 
more  or  less  values  in  the  vicinity  of  Holes  No. 
4  and  5  than  you  would  expect  to  find  in  the  balance 
of  the  bar?  A.     Not  necessarily. 

Q.  You  know  it  to  be  a  fact,  do  you  not,  that 
the  deposits  of  gold  in  a  placer  of  this  sort  are 
sometimes  greatly  increased  by  the  presence  of 
reefs,  or  what  they  call  pot  holes,  distributed 
throughout  the  bedrock? 

A.  There  is  occasionally  deposits  where  they 
are  not  scoured  out  that  could  decrease  or  in- 
crease  

Q.  And  it  is  customary  to  find  in  these  placers, 
when  you  get  to  a  hole,  that  if  there  is  a  reef 
crossed  in  the  placer,  that  there  is  more  gold  on 
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the  downstream  side  of  the  reef  than  on  the  up- 
stream side,  is  that  correct? 

A.  I  have  seen  that  condition  exist,  and  also 
I  have  found  where  we  didn't  have  that  condition. 

Q.  And  you  also  find,  do  you  not,  that  the 
evener  the  bedrock  the  less  deposit  you  find,  and 
the  more  uneven  the  bedrock  the  more  you  are 
inclined  to  find  deposited  on  the  bedrock? 

A.     That  is  true,  yes. 

Q.  Now^,  did  you  make  any  examination  on  this 
property  to  determine  the  presence  or  absence  of 
reefs,  or  indications  of  reefs,  or  pot  holes  in  the 
bedrock  beneath  that  gravel?  A.     No;  no. 

Q.  And  in  selecting  your  sites  for  these  test 
holes  what  formed  the  basis  of  your  determination 
that  you  would  drill  in  the  particular  site  that 
you  did? 

A.  Well,  it  was  just  a  general — just  a  general 
setup  there  to  try  to  arrive  at  the  location  so  we 
could  get  right  at  some  reasonable  estimate  of  vol- 
ume and  values. 

Q.  I  notice  you  made  no  borings  in  that  island 
that  you  found  there  (indicating  on  map). 

A.     No,  we  didn't  bore  on  that  island. 

Q.     You  didn't  bore  on  that  island? 

A.     No. 

Q.  And  you  made  no  borings  of  the  gravel  in 
the  bed  of  the  stream?  [254] 

A.  No ;  just  to  the  edge  of  the  stream,  as  shown 
on  the  ma]). 

Q.     But  you  found,  though,  for  the  most  part. 
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that  the  bed  of  the  stream  was  a  gravel  deposit; 

the  water  was  flowing  over  gravel? 

A.  Yes,  the  water  was  flowing  over  gravel,  the 
flow  of  water. 

Q.  But  you  made  no  test  to  determine  what 
value  that  gravel  might  have? 

A.     No,  not  in  the  middle  of  the  stream. 

Q.  And  your  test  holes,  with  the  exception  of 
Test  Hole  No.  9,  were  all  made  either  from  the 
hill  side  or  the  stream  side  of  the  bar? 

A.  Well,  seven — let's  see;  Hole  No.  7  was  about 
halfway  between,  if  you  will  notice  (indicating  on 
map). 

Q.  Hole  No.  7,  I  notice  right  down  here  (indi- 
cating on  map).  That  is  about  halfway  between 
this  little  high  water A.     Channel. 

Q.     (Continuing)  :     channel,  and  the  hill. 

A.     That  is  right. 

Q.  The  main  channel  of  the  river  runs  to  the 
north, — doesn't  run  across  what  is  shown  there  as 
an  island,  which  makes  that  island — that  is  correct, 
is  it  not  ?  A.     Yes. 

Q.  And  Hole  No.  7  you  found  went  a  depth  of 
16  feet?  A.     Yes,  sir. 

Q.  Then  Hole  No.  8  you  found  to  be  consider- 
ably deeper  by  about  five  feet  than  Hole  No.  7  ? 

A.     Yes,  sir. 

Q.  And  you  found  Hole  No.  9  to  be  a  depth  of 
20  feet?  A.     Yes,  that  is  right. 

Q.  Then  from  your  examination  of  the  gravels, 
the  depth  at  Hole  No.  8  being  21  feet,  and  the  depth 


410  F,  M.  O'Cowior,  et  al.,  vs. 

(Testimony  of  Arthur  F.  Bishop.) 
of  Hole  No.  9  being  20  feet,  and  assuming  that  this 
hole  in  the  back  of  the  cabin  were  21  feet,  would  you 
not  say,  Mr.  Bishop,  that  this  hole  that  you  sunk, 
Hole  No.  1,  was  sunk  on  the  top  of  a  reef? 

A.     It  is  possible;  it  is  possible. 

Q.  And  the  stream  action  going  over  the  top 
of  the  reef  would  have  [255]  a  tendency  to  deposit 
very  little,  if  any,  gold  right  on  the  top  of  the 
reef? 

A.     Well,  you  ordinarily  don't  find  it  there. 

Q.  It  would  be  either  behind  the  reef  or  in  front 
of  the  reef,  but  not  on  the  top  ? 

A.     That  is  ordinarily  true,  yes. 

Q.  Now,  did  you  notice  a  large  pile  of  rock  out 
in  the  middle  of  that  bar  near  the  location  of  your 
Hole  No.  9? 

A.  Well,  I  noticed  a  large  pile  of  rock  which 
is  evid-ently  the  result  of  some  mining,  and  having 
been  thrown  out  and  wasted. 

Q.  What  was  the  position  of  your  Test  Hole 
No.  9  with  reference  to  that  pile  of  rock  ? 

A.     I  can't  tell  you  that. 

Q.  You  couldn't  say  whether  it  was  within  a 
few  feet  of  it,  or  a  hundred  feet  away? 

A.     No,  sir. 

Q.  Now,  Mr.  Bishop,  you  testified  yesterday  that 
you  considered  the  vaUie,  the  market  value  of  this 
property,  bearing  in  mind  the  gold  that  you  found 
from  the  tests  present,  that  the  market  value  of 
this  i)roperty  was,  you  say,  twelve  thousand  to  thir- 
teen thousand  dollars?  A.     Yes,  sir. 
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Q.  And  I  take  it  that  you,  as  a  miner,  if  you 
wanted  property  to  dredge  or  to  work  as  a  mine, 
would  be  willing  to  pay  that  amount  for  it? 

A.     Yes,  that  was  my  idea  of  it. 

Q.  And  in  your  opinion,  Mr.  Bishop,  that  prop- 
erty is  of  no  value  for  anything  but  mining,  is  it? 

A.     That  is  my  opinion. 

Q.  As  a  cabin  site,  as  a  farm,  as  a  ranch,  as  a 
place  for  pasturing  cattle,  it  would  have  practically 
no  value?  A.     No,  sir. 

Q.  Now,  what,  in  your  opinion,  Mr.  Bishop, 
would  be  the  reasonable  value,  the  fair  market 
value  of  the  privilege  of  going  onto  this  property 
without  any  interference  from  anyone,  for  a  pe- 
riod of  one  year  and  eleven  months,  and  remove 
gravel  or  any  other  minerals  that  might  be  found 
on  the  property  during  that  period? 

A.  Would  you  repeat  that  question  for  me, 
please?  [256] 

Mr.   Cornish:     Read  the  question,  please. 

The  Court :     The  reporter  will  read  the  question. 
(Question  read  by  the  reporter.) 

A.  Well,  if  I  would  be  going  on  the  property  I 
would  be  going  on  there  with  the  idea  of  mining, 
and  on  account  of  the  high  speculative  hazard 
there  I  wouldn't  give  any  more  than  that. 

Mr.  Cornish:     Q.     I  beg  your  pardon? 

A.  I  wouldn't  give  any  more  than  that  amount 
of  money. 

Q.     In    your    judgment    the    property    could    be 
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completely   mined   in   a   year   and   eleven   months, 

couldn't  it?  A.     Yes. 

Q.  And  from  what  you  found  from  your  test, 
be  mined  at  a  profit  ? 

A.     I  believe  so.    That  is  my  opinion. 

Q.  And  from  your  knowledge  of  the  middle  fork 
of  the  American  River,  the  gravels  on  this  prop- 
erty are  considerably  higher  in  gold  content  than 
the  gravels  on  the  stream  below — or  don't  you  know 
that? 

A.  You  mean  the  position  of  this  property  as 
regards  the  American  River,  or 

Q.  The  gravels  on  this  particular  bar  have  a 
higher  gold  content  than  the  gravels  on  the  middle 
fork  of  the  American  River  to  the  south  and  south- 
west of  this  property? 

A.  Well,  I  don't  know  about  that.  I  couldn't 
answer  that. 

Q.     You  don't  know  about  that? 

A.     No,  I  couldn't  answer  that  question. 

Q.  But  you  would  feel  that  from  twelve  to  thir- 
teen thousand  dollars  would  be  a  fair  price  to  pay 
for  the  privilege  of  taking  gravel,  or  any  other 
minerals,  off  this  property  for  a  period  of  one 
year  and  eleven  months? 

A.     That  is  my  opinion. 

Q.  And  in  your  opinion  the  mining  of  this  prop- 
erty, the  taking  of  the  minerals  from  this  property, 
is  the  highest  and  best  value  or  use  to  which  the 
property  could  be  put?  A.     Yes,  sir.  [257] 
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Q.  Now,  are  you  at  all  familiar  with  the  recov- 
ery of  gravel  for  use  in  concrete  aggregates'? 

A.  We  have  recovered  some,  but  not  to  any 
great  extent. 

Q.  It  is  more  expensive,  is  it  not,  to  operate  a 
stationary  plant  on  a  mining  project  of  this  sort, 
than  to  operate  a  moving  or  floating  plant? 

A.    Yes,  sir. 

Q.  You  wouldn't  undertake  to  operate  this  in 
any  way  except  with  a  floating  plant,  would  you? 

A.     No,  sir. 

Q.  Now  then,  Mr.  Bishop,  would  you  be  able 
to  express  an  opinion  as  to  the  value  to  the  owner 
of  that  property,  of  having  a  hundred  thousand 
yards  of  that  gravel  excavated  from  the  bar,  ele- 
vated to  a  height  sufficient  to  run  it  through  ap- 
propriate gold  recovery  devices,  furnishing  the 
water  and  the  power  necessary  to  operate  those 
gold  recovery  devices,  and  carrying  away  the  tail- 
ings?    Could  you  put  a  value  on  that? 

A.     No,  sir. 

Q.  What  in  your  judgment,  exclusive  of  the  ac- 
tual physical  recovery  of  the  gold,  what  in  your 
judgment  would  it  cost  per  cubic  yard  of  dirt  moved 
to  mine  that  with  a  stationary  plant?  In  other 
words,  to  do  the  excavating,  to  do  the  lifting,  to  fur- 
nish the  water,  to  furnish  the  power,  and  to  carry 
away  the  tailings,  exclusive  of  the  actual  cost  of  the 
gold  recovery  devices  themselves? 

A.     I  wouldn't  venture  an  opinion  on  that,  not 
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knowing  the  cost  of  the  different  items  that  enter 

into  it. 

Q.  As  a  matter  of  fact,  you  wouldn't  mine  it  in 
that  way,  would  you?  A.     No,  sir. 

The  Court:  The  Court  will  take  a  ten-minute 
recess. 

(Recess.) 

Mr.  Cornish:  Q.  Mr.  Bishop,  in  your  test  you 
made  I  take  it  you  found  no  coarse  gold  or  other 
than  those  samples  that  you  [258]  submitted? 

A.     That  is  the  only  gold  we  recovered. 

Q.  I  will  show  you  Defendants'  Exhibit  No.  C 
and  call  your  attention  to  a  large  particle  of  gold  in 
there  and  ask  vou  whether  vou  found  anv  gold  of 
the  character  of  that  piece? 

A.  As  I  recall,  we  didn't  recover  anything  of 
that  size  or  character. 

Q.  And  I  also  call  your  attention  to  Defendants' 
Exhibit  H  and  ask  you  if  you  found  any  gold  in 
your  test  of  the  character  and  size  of  that  piece 
which  I  have  just  shown  you?  A.     No,  sir. 

Q.  Now,  from  your  experience  as  a  miner,  Mr. 
Bishop,  would  you  expect  to  find  particles  of  gold 
of  the  size  and  character  of  these  two  I  have  just 
shown  you  in  a  formation  of  river  gravel  more  or 
less  to  the  one  you  observed  on  this  property? 

A.     Yes;  we  have  recovered  quite  a  few  nuggets. 

Q.  Now,  will  you  describe,  Mr.  Bishop,  the  proc- 
ess which  you  used  in  cleaning  out  these  various 
samples  as  you  went  down  ?  You  say  you  drove  the 
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pipe  down  first;  then  what  was  your  process   of 

lifting  the  material  up  ? 

A.  The  process  that  was  used  is  what  they  call 
— well,  it  is  a  suction  arrangement.  This  drill  ar- 
rangement has  a  mechanical  means  of  raising  this 
bailer,  they  call  it,  which  has  a  sort  of  valve  ar- 
rangement in  the  bottom,  raising  it  quickly,  and  it 
sucks  the  material  up  into  the  pipe. 

Q.     In  other  words,  you  use  a  suction  pipe  ? 

A.     That  is  about — you  could  term  it  that,  yes. 

Q.  And  in  your  opinion  a  suction  pump  will 
raise  all  the  gold  values  that  are  in  the  ground, 
would  it? 

A.     To  the  best  of  my  knowledge  it  does. 

Q.  And  you  wouldn't  condemn  a  dredger  that 
operates  on  a  suction  principle,  would  you? 

A.  I  have  never  seen  one  that  operates  success- 
fully. [259] 

Q.  What  is  the  difference  between  the  suction 
dredge  and  the  suction  process  that  you  used  in 
lifting  this  material  out  of  the  pipe  ? 

A.  You  see,  this  pipe  is  confined  to  a  very  small 
area;  vou  can  control  it  to  the  extreme.  Whereas 
with  the  suction  dredge  you  are  working  around 
promiscuously  under  water,  and  you  don't  know 
whether  you  are  recovering  the  total  area  or  not. 

Q.  Well,  do  you  know  when  you  pump  out  this 
pipe  that  you  are  pumping  anything  else  besides 
the  contents  of  that  pipe  ? 

A.     No,  not  ordinarily,  you  don't. 
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Q.  In  other  words,  if  you  were  in  a  sand,  you 
mi^ht  pump  sand  from  underneath  the  pipe? 

A.  Occasionally  that  is  done,  and  they  have  to 
make  provision  in  the  calculations  to  take  care  of 
such  a  condition  as  that. 

Q.  But  fundamentally,  both  the  suction  dredge 
and  the  process  used  for  the  removal  of  this  core, 
are  both  suction  processes? 

A.     They  are  both  suction  processes,  yes. 

Q.  And  do  you  know  the  pounds  per  square 
inch  of  suction  in  the  process  that  you  use? 

A.     No. 

Q.     It  is  the  vacuum  process,  isn't  it? 

A.     That  is  what  it  amounts  to. 

Q.  In  other  words,  it  wouldn't  exceed  15  pounds 
per  square  inch,  would  it? 

A.  Well  now,  I  wouldn't  venture  to  state  in  that 
regard. 

Q.  Well,  the  highest  pressure  you  can  get  in  a 
vacuum  is  15  pounds  per  square  inch  of  suction, 
isn't  it?  A.     Well,  that  I  don't  know. 

Mr.  Cornish:  No  further  cross  examination, 
your  Honor. 

Redirect  Examination 

Mr.  McMillan:  Q.  Mr.  Bishop,  you  heard  Mr. 
Wiltsee's  testimony  in  this  case  with  reference  to 
the  manner  of  his  having  [260]  drilled  the  test 
holes  on  the  property  here  under  consideration? 

A.     Yes,  sir. 
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Q.  The  manner  in  which  he  did  it.  Were  the 
test  holes  drilled  here  in  a  similar  manner? 

A.     Yes,  sir. 

Q.     You  adopted  precisely  the  same  method? 

A.  Yes,  sir.  That  is  the  accepted  method  of 
prospecting. 

Mr.  McMillan:     That  is  all. 

Recross  Examination 

Mr.  Cornish:  Q.  One  question:  Mr.  Bishop, 
did  you  compute  the  average  value  per  cubic  yard 
that  your  tests  indicate?  A.     Yes,  sir. 

Q.     What  was  that? 

A.     I  arrived  at  34.1  per  cubic  yard. 

Mr.  Cornish:     34.1.     That  is  all. 
(Witness  excused.) 

Mr.  McMillan:     Call  Mr.  Smith. 


RICHARD  G.   SMITH, 

Called  for  the  Government;  sworn. 

Direct  Examination 

Mr.  McMillan:  Q.  Your  name  is  Mr.  Richard 
G.  Smith?  A.     Yes,  sir. 

Q.     Now,  Mr.  Smith,  what  is  your  occupation? 

A.  Mining.  My  present  position  is  the  man- 
ager of  the  Natomas  Company,  gold  dredging  de- 
partment. 
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Q.  That  is  one  of  the  larger  companies  in  North- 
ern California  engaged  in  gold  dredging? 

A.     That  is  right. 

Q.     And  where  is  its  principal  office? 

A.  Our  main  operating  office  is  in  Natomas, 
just  outside  of  Folsom;  the  main  office  of  the  com- 
pany is  located  here  in  Sacramento. 

Q.     You  have  several  dredging  plants,  have  you? 

A.     We  have.  [261] 

Q.  How  long  have  you  been  the  manager  of  the 
company  ? 

Mr.  Cornish:  I  will  state,  Mr.  McMillan,  as  to 
this  man's  qualifications  in  gold  dredging 

Mr.  McMillan:  Well,  I  would  like  to  qualify 
him  generally,  for  the  information  of  the  Court. 

Q.  You  are  also  a  mining  engineer,  are  you 
not?  A.     Yes,  sir. 

Q.  And  just  state  for  our  information  how 
nuich  experience  you  have  had  in  mining  and 
dredging. 

A.  Since  graduation  from  Stanford  in  1909  I 
have  been  engaged  exclusively  in  placer  mining.  I 
have  been  with  the  Natomas  Company  since  1912, 
during  which  time  I  have  been  in  charge  of  all 
their  prospecting  and  their  engineering,  up  to  the 
present  position,  which  I  hold,  as  manager  of  the 
gold  dredging  department. 

Q.  You  are  acquainted  with  Mr.  Giddings  and 
Mr.  Dorian  and  Mr.  Bishop?  A.     Yes,  sir. 

Q.  And,  in  fact,  you  had  something  to  do  with 
the  making  of  those  tests  yourself,  did  you  not? 
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A.  To  the  extent  tliat  that  crew  that  put  down 
those  holes  was  a  crew  that  had  been  working 
for  us. 

Q.     For  the  Natomas  Company? 

A.     For  the   Natomas   Company. 

Q.     Yes. 

A.  And  that  the  equipment  was  actually  the 
property  of  the  Natomas  Company. 

Q.  ]Mr.  Smith,  your  company  has  dredged  a 
great  number  of,  in  this  vicinity,  have  they  not, 
gravel  bars?  A.     Yes. 

Q.     In  on  the  middle  fork  of  the  American? 

A.     No,  sir. 

Q.     In  that  vicinity?  A.     No,  sir. 

Q.  Tell  me  some  of  the  bars  that  you  have 
dredged. 

A.  The  only  bars  that  the  Natomas  Company 
have  dredged  have  been  located  right  out  here  out 
of  Folsom  under  this  management.  We  have  also 
dredged — I  will  limit  that — make  an  explana- 
tion, [262]  rather,  of  that:  The  Natomas  Company 
is  also  dredging  in  Oroville;  they  have  three 
dredgers  up  there  that  are  more  or  less  operating 
in  so-called  bars  along  the  Feather  River.  Their 
principal  operations,  of  course,  have  been  right  up 
here  near  Folsom. 

They  have  also  been  interested  in  operations  on 
the  Merced  River  in  California. 

Q.  Well,  you  are  familiar  also,  too,  with  the 
dredging  operations  of  other  companies  up  in  the 
Northern  California  area?  A.     That  is  right. 
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Q.  The  dredging  operations  of  such  companies 
as — you  could  name  a  few  of  them? 

A.  Well,  I  could  probably  name  all  of  them 
with  a  little  thought.  Our  connections  have  also 
been,  as  I  said,  on  the  Merced — the  San  Joaquin 
Mining  Company,  the  Merced  Dredging  Company, 
are  subsidiaries  of  the  Natomas  Company;  the 
Yuba  Manufacturing  Company  of  the  Yuba  Con- 
solidated Goldfields  we  have  been  more  or  less  in 
close  touch  with.  Our  operations  have  been  the 
same,  to  the  same  extent.  The  personnel  have 
changed  from  time  to  time  when  management  has 
been  from  one  company  to  another. 

Q.  And  you  are  familiar  with  the  properties 
that  they  have  dredged?  A.     That  is  right. 

Q.  Throughout  Northern  California.  Are  you 
familiar  with  the  property  here  under  considera- 
tion, the  40.34  acres  of  land? 

A.     Prom  superficial  examination  only. 

Q.  You  did  make  an  examination  of  that 
property? 

A.     I  saw  the  property  and  was  there,  that  is  all. 

Q.  And  you  are  familiar  with  properties  in  that 
vicinity,  are  you?  A.     Yes. 

Q.  And  up  and  down  the  bar.  Did  you  make 
an  examination  of  that  projDerty  for  the  purpose 
of  forming  an  opinion  of  the  market  value  [263] 
of  it?  A.     Yes,  sir. 

Q.  You  are  familiar  with  the  prices  paid  for 
dredging   property  around   California? 

A.     Yes,  sir. 
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Q.  Your  company  has  purchased  properties,  or 
handled  properties  on  a  royalty  basis,  have  they 
not?  A.     Both  ways. 

Q.     Many  of  them? 

A.     Quite  a  number  of  them. 

Q.     And  you  are  familiar  with  those? 

A.     Yes,  sir. 

Q.  And  you  have  been  in  the  courtroom  all  the 
w^hile  this  case  has  been  going  on,  and  you  heard 
the  testimony  that  Mr.  Wiltsee  gave  with  reference 
to  the  tests  made  upon  that  property? 

A.     Yes,  sir. 

Q.  And  you  are  also  familiar  with  the  test  that 
the  Government  made  upon  that  property? 

A.     I  am. 

Q.  The  testimony  has  been  introduced  here. 
You  heard  the  testimony  of  Mr.  Wiltsee  with  refer- 
ence to  the  proper  method  of  recovering  the  gold 
up  there,  as  to  dredging.  Do  you  approve  of  the 
method  that  he  testified  to? 

A.     I  do,  absolutely. 

Q.  And  in  your  opinion  would  it  require  a 
dredger  of  the  capacity  to  which  he  testified  to 
dredge  that  property? 

A.  I  believe  that  would  be  the  most  efficient 
size  as  far  as  that  property  is  concerned. 

Q.  Well,  in  going  over  that  property,  and  by 
reason  of  your  experience  and  investigations  in 
dredging  matters,  could  you  tell  us  whether  or  not 
that  property  is  easily  accessible,  and  whether  it 
affords    very    easy    facilities    for    being    dredged 
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feasibly  and  economically — or,  on  the  other  hand, 

are  there  any  drawbacks  that  might  require  greater 

cost? 

Mr.  Cornish:  Objected  to,  if  the  Court  please, 
on  the  ground  it  is  compound  and  complex  and 
indefinite.  As  to  the  witness  testifying  what  the 
cost  would  be  I  have  no  objection,  but  I  [264] 
think 

Mr.  McMillan:     I  withdraw  the  entire  question. 

Q.  By  reason  of  your  experience  and  familiar- 
ity with  dredging  and  the  operation  of  dredgers 
please  state  whether  or  not  the  property  here  under 
question  could  be  dredged  with  the  easiest  facility. 

Mr.  Cornish:  To  which  we  object  again,  if  the 
Court  please,  on  the  ground  that  the  question  con- 
tains a  relative  term — ^'with  the  easiest  facility." 

Mr.  McMillan:     Strike  out  the  word  '^easiest." 

Mr.  Cornish:  And  the  same  objection  to  the 
word  *^ facility'';  it  is  a  relative 

Mr.  McMillan:     Withdraw  the  question. 

Mr.  Cornish:  It  is  a  comparative  expression, 
Mr.  McMillan. 

Mr.  McMillan:     Withdraw  the  question. 

Q.  Will  you  please  state  in  your  own  way,  Mr. 
Smith,  the  condition  of  that  property  as  you  ob- 
served the  property  and  from  your  experience  as 
to  dredging? 

A.  The  property  is  not  the  easiest  dredging 
property  that  has  been  in  the  State  of  California. 
I  think  that  is  readily — would  be  readily  acknowl- 
edged  by  anyone  conversant  with   dredging.     The 
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problems  that  arise  on  that  do  not  arise  in  the  dis- 
tricts that  the  Natomas  Company  are  dredging  in 
around  Folsom.  There  are  many  problems  pre- 
sented in  a  river  channel  that  we  don't  possibly  ex- 
perience in  open  field  work  such  as  in  the  fields  of 
Folsom.  For  that  reason  there  are  conditions  that 
must  be  considered  in  connection  with  the  opera- 
tion of  that  property  and  placing  a  value  on  that 
property. 

Q.  What  are  some  of  those  problems  and  con- 
siderations? 

A.  Well,  the  problems  have  been,  as*  outlined  by 
Mr.  Wiltsee,  to  the  extent  that  the  dredge  that 
must  be  put  on  there  is  more  adapted  to  a  dragline 
operation  than  it  is  to  a  bucket  line  [265]  opera- 
tion. The  dragline  operation  is  more  expensive  to 
operate  than  a  bucket  line  operation.  The  other 
conditions  that  exist  are,  on  account  of  the  confined 
channel  to  which  that  river  is  limited,  it  is  neces- 
sary, and  will  be  necessary  at  certain  times  of  the 
year,  to  keep  your  dredge  protected  from  flood 
conditions.  There  is  another  condition  there  that 
causes  trouble  from  dredging  operations.  Wher- 
ever there  is  stream  pollution  in  the  State  of  Cali- 
fornia it  must  be  taken  into  consideration.  It  is 
almost  impossible  to  dredge  in  the  streams  of  Cali- 
fornia at  the  present  time  without  polluting  a  river 
vrhich  goes  into  a  navigable  river,  the  Sacramento 
River,  and  for  that  reason  conditions  must  be  taken 
care  of 

Q.     As  to  its  accessibility? 
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Mr.  Cornish :  I  will  stipulate,  Mr.  McMillan,  the 
Court  can  form  its  own  opinion  as  to  whether  the 
property  is  accessible. 

Mr.  McMillan:  Q.  I  am  speaking  from  the 
dredger  man's  standpoint. 

A.  Obstacles,  as  far  as  accessibility,  are  not 
insurmountable.  It  will  cost  more  money.  Dredg- 
ers haye  been  taken  to  such  places  as  New  Guinea, 
where  they  haye  had  to  be  flown  in  w-ith  planes. 
So  I  wouldn't  say  that  there  is  an  insurmountable 
obstacle. 

Q.  Do  you  agree  with  Mr.  Wiltsee's  opinion 
that  the  dredging  outfit  should  be  of  the  size  he 
testified  to,  to  go  in  there? 

A.     I  belieye  that  would  be  the  most  efficient. 

Q.  Do  you  agree  with  him  on  the  cost  of  such 
equipment?  A.     I  do. 

Q.     That  was  about  $140,000,  wasn't  it? 

A.     Yes,  sir. 

Q.  Now,  Mr.  Smith,  by  reason  of  your  experi- 
ence and  inyestigation  and  familiarity  to  which 
you  haye  testified  as  to  mining  properties,  and  by 
reason  of  your  haying  seen  this  property,  familiar- 
ity [266]  with  the  tests  which  haye  been  made,  and 
haying  lu^ard  all  the  testimony  in  that  regard  in 
court,  and  keeping  in  mind  the  enhanced  yalue  of 
that  property  by  reason  of  its  haying  gold  bearing 
grayel,  and  taking,  if  you  please,  the  cubic  yard- 
age giyen  by  Mr.  Wiltsee,  600,000  cubic  yards,  haye 
you  formed  an  opinion  as  to  the  market  yalue  of 
that    property    as    of    October    10,    1939?      Before 


United  States  of  America  425 

(Testimony  of  Richard  G.  Smith.) 

answering  that  question  I  would  like  to  ask  you 

one  or  two  more  jjreliminary  questions. 

Mr.  Cornish:  May  it  be  stipulated,  Mr.  Mc- 
Millan, that  our  objection  that  we  made  before  to 
this  line  of  testimony,  stands. 

Mr.  McMillan:     Yes. 

Mr.  Cornish:  And  similarly  ruled  upon  the 
Court? 

Mr.  McMillan:     Yes. 

Q.  Mr.  Smith,  to  what  uses  could  that  property 
up  there  be  put  at  present  or  in  the  reasonably  near 
future — what  uses  is  the  property  capable  of  being 
put  to? 

A.  Well,  the  principal  use  that  I  would  say  that 
property  could  afford  to  anyone  would  be  for  min- 
ing purposes. 

Q.  It  is  not  good  for  grazing,  or  a  summer  re- 
sort, or  fishing,  or  hunting,  or  any  other  use  but 
mining  ? 

A.  Well,  the  value  for  that  purpose,  I  w^ould 
say,  would  be  very  small. 

Q.  The  highest  and  most  profitable  use  to  which 
the  property  could  be  put  would  be  for  mining? 

A.     That  is  my  opinion. 

Q.  Now  then,  have  you  formed  an  opinion  as 
to  the  market  value  of  that  property,  taking  into 
consideration  all  its  uses,  and  the  most  profitable 
use  to  which  it  could  be  put?  A.     I  have. 

Q.  And  taking  into  consideration  the  enhanced 
value  that  I  spoke  of  a  moment  ago? 

A.     I  have. 
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Q.  Now  tell  us,  please,  what,  in  your  opinion, 
Avas  the  fair  market  [267]  value  of  this  subject 
property — that  is,  the  40.34  acres  of  land — on  Octo- 
ber 10,  1939,  the  date  when  the  summons  issued  in 
this  action? 

A.  It  is  my  opinion  the  fair  market  price  for 
that  property  would  be  $12,000. 

Q.  You  understand  in  arriving  at  that  opinion 
that  market  value  is  the  highest  price  estimated  in 
terms  of  money  which  the  land  will  bring  if  ex- 
posed for  sale  in  the  open  market,  wdth  a  reason- 
able time  allowed  to  &id  a  purchaser  buying  with 
knowledge  of  all  the  uses  and  purposes  to  which 
it  is  best  adapted,  and  to  which  it  is  -capable  of 
being  used?    You  understand  that?  A.     Yes. 

Q.     You  have  taken  that   into  consideration? 

A.     Yes,  sir. 

Q.  I  assume  that  a  man  in  a  dredging  business 
like  vourself,  that  if  vou  had  an  easement  on  there 
for  two  years,  with  the  right  of  taking  the  gravel 
and  everything  off  of  there,  that  you  could  take  it 
all  out,  could  you  not?  A.     That  is  right. 

Q.     You  would  therefore  take  out  the  full  value? 

A.     That  is  right. 

Q.  But  supposing  that  on  that  property  an 
easement  for  two  years  was  given,  with  a  right  to 
use  the  property  and  to  take  gravel  and  sand,  and 
the  gravel  would  be  ore-bearing,  and  not  a  thing 
was  taken  off  the  property  by  the  person  who  had 
the  easement — nothing  whatever  was  taken  out; 
he  was  simply  in  the  occupation  and  possession  of 
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that  property  for  one  year  and  eleven  months — 
what  would  you  say  was  the  fair  market  value  of 
the  use   and   occupation  of  that   property   during 
that  period? 

A.  It  would  be  my  opinion  that  the  fair  interest 
rate  on  that  valuation  would  be  just  compensation. 

Q.  Well,  in  your  opinion,  what  have  you  in 
mind  by  a  fair  and  reasonable  rate  of  interest — 
seven  percent?  You  are  figuring  on  the  invest- 
ment value.  What  would  you  say  was  a  reasonable 
rate  [268]  of  interest? 

A.  I  don't  believe  I  am  capable  of  answering 
that. 

Q.  I  see.  But  by  a  reasonable  rate  you  mean 
as  obtains  in  the  business  world,  from  four,  five, 
six,  to  seven  percent? 

A.     That  is  my  impression,  yes. 

Mr.  McMillan:     Yes.     That  is  all. 

Take  the  witness. 

Cross  Examination 

Mr.  Cornish:  Q.  Mr.  Smith,  I  take  it  from 
your  answer  that  if  you  owned  this  property  and 
the  Government  took  possession  of  it  for  a  year 
and  eleven  months  and  excluded  you  from  mining 
the  property,  that  you  would  be  satisfied  to  take 
interest  at  some  rate  on  $12,000,  and  feel  that  you 
had  been  adequately  compensated? 

A.     That  is  right. 

Q.     And  I  take  it  also  from  your  testimony  that 
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you  would  be  perfectly  willing  to  buy  this  property 
for  $12,000?  A.     That  is  right. 

Q.  Now,  have  you  operated,  in  the  course  of 
your  experience,  any  stationary  gold  recovery 
plants?  A.     No. 

Q.  As  a  matter  of  fact,  you  wouldn't  mine  this 
proi^erty  with  a  stationary  gold  recovery  plant, 
would  you?  A.     No,  sir. 

Q.  And  you  wouldn't  be  particularly  interested 
in  any  plans  if  you  were  the  owner  of  it  that  re- 
quired you  to  recover  the  gold  from  that  property 
with  a  stationary  gold  recovery  plant,  would  you? 

A.  I  would  say  that  question  is  too  broad  for 
me  to  answer. 

Q.  Well,  let  me  put  it  this  way:  In  your  judg- 
ment, Mr.  Smith,  what  would  it  cost  to  excavate 
100,000  yards  of  that  bar,  hoist  it  up  to  a  height 
sufficient  to  run  it  through  gold  recovery  devices 
by  force  of  gravity,  to  furnish  the  water  and  fur- 
nish the  [269]  power,  and  take  away  the  tailings? 

A.  I  wouldn't  definitely  state  a  fixed  price,  but 
I  would  say  it  would  exceed  10  cents  a  yard. 

Q.     It  would  exceed  10  cents  a  yard? 

A.     That  is  right. 

Q.  Now,  Mr.  Smith,  from  your  examination  of 
the  gravels  there,  and  from  what  you  have  seen  of 
these  tests,  in  your  opinion,  if  the  Government,  if 
someone  excavated  100,000  vards  of  that  Qravel, 
placed  it  at  a  height  sufficient  to  run  it  by  force 
of  gravity  through  gold  recovery  devices,  furnished 
the   water  and   furnished   the   power   and   carried 
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away  the  tailings,  so  that  the  only  expense  was  the 
expense  of  operation,  exclusive  of  water  and  power, 
of  your  gold  recovery  devices,  what  return  would 
you  expect  to  receive  from  the  recovery  of  the  gold 
in  this  100,000  cubic  yards'? 

A.  You  mean — by  that  do  I  gather  you  are  ask- 
ing what  my  opinion  is  of  the  value  per  yard  of 
that  gravel,  that  100,000  yards? 

Q.  Well,  let  me  withdraw  the  question.  The 
tests  indicated,  Mr.  Smith,  to  your  knowledge,  that 
this  gravel  averaged  about  34  cents  per  cubic  yard? 

A.     What  gravel? 

Q.     The  gravels  in  the  bar,  averaged  throughout. 

A.     The  gravel  as  a  whole,  yes. 

Q.  Yes.  A  hundred  thousand  yards  of  the 
average  gravels  put  through  concentrating  devices, 
in  your  judgment,  would  net  a  recovery  of  about 
$34,000?  A.     That  is  right. 

Q.  If  the  power  and  water  and  the  excavating 
and  elevating  and  carrying  away  the  tailings  were 
furnished  by  someone,  and  you  didn't  have  to  pay 
for  them,  and  an  average  run  of  the  bar  were  taken, 
you  would  expect  a  net  recovery  from  that  hundred 
thousand  yards  of  $34,000? 

A.  With  no  expense  your  net  would  be  thirty- 
four  thousand. 

Q.  Now,  you  say  you  are  familiar  with  the 
operation  of  the  various  [270]  gold  dredging  com- 
panies? A.     Yes,  sir. 

Q.  And  you  are  quite  familiar  with  the  opera- 
tions of  the  Yuba  Consolidated? 
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A.     What  do  you  mean  by  ''quite  familiar"? 

Q.  Well,  do  you  know  the  type  of  work  they 
are  doing?  A.     Yes,  sir. 

Q.  Do  you  know  anything  of  a  recent  purchase 
of  any  patented  dredging  equipment  by  the  Yuba 
Consofidated  ? 

A.     No,  sir,  I  wouldn't  know  that. 

Q.  You  don't  know  whether,  then,  they  have  or 
have  not  recently  purchased  any  patented  gold 
dredging  equipment  that  might  or  might  not  be  an 
improvement  over  present  methods?  A.     No. 

Q.  Now,  in  your  judgment,  Mr.  Smith,  if  you 
owned  this  property,  and  someone  came  to  you  and 
said  that  they  wanted  the  exclusive  right,  inde- 
pendent of  any  interference  from  you,  to  remove 
gravel  from  this  bar  for  a  period  of  one  year  and 
eleven  months,  and  to  take  such  other  minerals  as 
they  might  see  fit,  what  in  your  opinion  would  be 
a  fair  compensation  to  pay  to  you  as  the  owner  of 
that  property  for  that  right,  given  on  the  10th  of 
October,  1939,  and  to  extend  for  a  period  of  one 
year  and  eleven  months  thereafter? 

A.     $12,000. 

Q.  In  other  words,  you  feel  that  in  that  time 
that  they  could  take  out  everything  that  was  in  the 
])roperty?  A.     That  is  right. 

Q.  Now,  you  are  familiar,  are  you,  with  any 
suction  dredges  that  have  been  put  on  the  market? 

A.     No,  sir. 

Q.  Your  operations  have  all  been  by  bucket  line 
dredges,  haven't  they?  A.     That  is  right. 


United  States  of  America  431 

(Testimony  of  Richard  G.  Smith.) 

Q.  Your  company  doesn't  even  operate  the 
dragline A.     We  have   one. 

Q.     You  have  not  operated  any? 

A.  We  own  one,  but  have  not  any  in  opera- 
tion. [271] 

Q.  But  you  have  never  operated  a  dragline 
equipment  in  gravel  similar  to  this?  A.     No. 

Q.  From  your  experience  with  such  equi]oment 
you  don't  know  what  would  be  the  cost  of  opera- 
tion for  dredging  per  yard  with  that  kind  of  equip- 
ment ? 

A.     I  am  familiar  with  dredging  operations. 

Q.  Those  dragline  equipment  operations  vary 
all  the  way  from  five  cents  to  twelve  cents,  and 
sometimes  higher,  per  yard? 

A.     That  is  right. 

Q.  Depending  upon  the  problems  that  confront 
the  particular  equipment.  Now,  in  your  judgment, 
equipment  suitable  to  operate  this  property  would 
cost,  you  say,  a  hundred  forty  thousand  dollars? 

A.  That  was  the  figure  Mr.  Wiltsee  gave,  and  I 
think  it  is  very  close  to  that  size  of  equipment. 

Q.  All  right.  How  long  would  that  equipment 
last? 

A.    That  depends  a  good  deal  on  the  operator. 

Q.     Assuming  it  was  carefully  taken  care  of. 

A.  The  shovel  equipment  itself  is  generally  de- 
preciated over  a  period  of  four  or  five  years. 

Q.  Four  or  five  years.  And  what  about  the 
concentrator. 
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A.  Well,  the  washing  plant  itself  is  possibly 
good  for  50  percent  longer  time  than  that. 

Q.  That  would  be  somewhere  around  six  to 
seven  years?  A.     That  is  right.  1 

Q.  How  long,  in  your  opinion,  would  it  require 
to  mine  this  property  with  the  equipment  of  the 
type  we  are  now  discussing? 

A.     Oh,  possibly  five  months. 

Q.  Five  months.  Then  the  equipment  would 
not  be,  by  any  means,  worn  out  in  mining  this  bar  ? 

A.     That  is  right. 

Q.  And  while  the  equipment  would  cost  $140,000 
if  purchased  new,  [272]  it  would  have  considerable 
salvage  value  when  the  operations  were  completed, 
would  it  not? 

A.     There  is  a  lot  of  them  in  California. 

Q.  There  is  a  lot  of  them  for  which  there  is  no 
sale  at  all?  A.     No  sale. 

Q.  Well,  that  situation  is  brought  about  by  the 
inability  of  operators  to  mine  gold,  isn't  it? 

A.     That  is  one  reason. 

Q.  And  I  presume  that  similar  equipment  could 
be  purchased  second-hand  at  a  figure  a  good  deal 
less  than  $140,000? 

A.     I  wouldn't  doubt  that  at  all. 

Q.  What,  in  your  opinion,  would  be  the  fair 
market  value  of  equipment  of  that  sort  after  it  had 
been  operated  for  six  months,  say? 

A.  Tliat  is  entirely  beyond  answering  without 
seeing  the  equipment. 

Q.  Assuming  equipment  tliat  has  been  carefully 
handled,  or  handled  in  such  manner  that  the  shovel 


United  States  of  America  433 

(Testimony  of  Eichard  G.  Smith.) 
would  wear  out  in  four  to  five  years,  and  the  wash- 
ing plant  in  six  to  seven  and  a  half  years.  In  other 
words,  approximately  one-eighth  to  one-tenth  of 
the  use  of  the  shovel  expired,  and  one-twelfth  to 
one-fiftenth  of  the  use  of  the  washing  plant. 

A.     I  wouldn't  put  a  price  on  that,  Mr.  Cornish. 

Q.  As  a  matter  of  fact,  that  equipment,  or 
equipment  of  the  type  we  are  discussing,  could  be 
purchased — equipment  suitable  for  mining  this 
property  could  be  purchased  for  a  good  deal  less 
than  $140,000?  A.     I  don't  doubt  that. 

Q.     And  you  don't  know  for  how  little? 

A.     No,  sir. 

Q.  You  don't  know  of  any  suction  process,  in 
your  experience,  that  recovers  all  the  gold,  do  you? 

A.     No,  sir. 

Q.  No  matter  what  sort  of  suction  method  you 
use,  a  certain  amoimt  is  not  picked  up  by  suction? 

A.  When  you  talk  about  [273]  suction  process, 
probably  you  aren't  confining  your  statement  to 
the  extent  I  could  answer  that. 

Q.  Well,  is  it  possible  to  raise  coarse  gold  by 
suction?  A.     A  certain  distance. 

Q.     How  far? 

A.     I  wouldn't  state  how  far. 

Q.     Could  you  raise  it  10  to  15  feet  ? 

A.     No,  I  don't  think  so. 

Mr.  Cornish:     That  is  all. 

Mr.  McMillan:     That  is  all. 
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And  the  Government  rests,  may  it  please  your 
Honor. 

(Witness  excused.) 

(Government  rests.)  I 

Mr.  Cornish:  May  it  please  your  Honor,  with 
respect  to  rebuttal  to  be  offered  by  the  defendants — 
I  hadn't  expected  the  Government  to  rest  so  soon, 
and  I  doubt  if  I  <^ould  produce  any  rebuttal  wit- 
nesses by  two  o'clock  this  afternoon,  and  I  hesitate 
to  impose  upon  the  Court  for  an  adjournment  until 
Monday,  but  I  think  we  can,  by  reviewing  the 
eviden<?e  this  noon,  ascertain  what,  if  any,  rebuttal 
we  do  want,  and  it  mav  be  bv  two  o'clock  we  \\ill 
decide  we  will  not  put  any  on.  So  would  it  be  an 
imposition  on  your  Honor  to  ask  that  the  matter 
be  adjourned  until  two  o'clock,  and  we,  at  that  time, 
notify  the  Court  as  to  whether  we  will  desire  any 
rebuttal  ?  I  realize,  your  Honor,  I  should  be  ready, 
but  seeing  the  raft  of  Government  witnesses  here 
in  the  courtroom,  I  assumed  there  would  be 

Mr.  McMillan:  You  mean  an  array,  Mr.  Cor- 
nish, not  a  raft. 

Mr.  Cornish:     Well,  wt  will  call  them  an  arrav. 

The  Court:     Two  o'clock? 

Mr.  Cornish:     Yes. 

The  Court:     Such  will  be  the  order. 

(Whereupon  a  recess  was  taken  until  2:00 
o'clock  p.  m.)   [274] 
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Friday,  November  19,  1943 
2:00  o'clock  p.  m. 

Mr.  Cornish:  May  it  please  your  Honor,  in 
reviewing  the  testimony  during  the  noon  hour,  I 
recall  that  the  United  States  Engineer  who  identi- 
fied this  map  w^hich  is  on  the  board,  the  Plaintiff's 
Exhibit  No.  3,  testified — whether  he  did  so  inad- 
vertently or  not — that  the  north  and  south  bound- 
aries  as  shown  on  that  diagram  were  not  necessarily 
accurate;  that  the  south  boundary  might  be  moved 
further  south,  and  that  the  north  boundary  might 
be  moved  further  south. 

Your  Honor  has  in  evidence  the  survey  of  the 
property  made  by  Mr.  Wiltsee,  or  under  his  direc- 
tion, and  Mr.  Wiltsee 's  survey  corresponds  more 
with  our  theory  that  the  boundaries  of  this  property 
should  be  moved  further  to  the  south. 

In  other  words,  as  Mr.  Wiltsee 's  survey  shows, 
the  north  line  of  the  property  would  run  about  as 
I  am  indicating  with  the  pencil  (indicating  on 
map),  possibly  three  to  four  hundred  feet  further 
south  than  is  shown  on  this  diagram,  and  similarly 
the  south  boundary  of  the  property  would  run 
three  to  four  hundred  feet  further  south  than  the 
south  boundary  as  shown  on  this  diagram. 

It  makes  this  difference,  your  Honor:  It  in- 
creases the  area  of  that  portion  of  the  bar  which 
is  on  the  south  side  of  the  middle  fork  of  the 
American  River.  Three  of  Mr.  Wiltsee 's  test  holes 
were  sunk  in  locations  which,  according  to  the  dia- 
gram which  is  on  the  board,  would  not  even  be  on 
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the  property  as  shown  on  the  United  States  Engi- 
neers' ma]x 

The  testimony  we  wonld  offer  by  way  of  rebuttal 
is  to  call  as  a  witness  Mr.  Allen  H.  Millborn,  who 
made  the  survey  of  this  property  in  1934  which 
I  have  before  me,  which  has  not  yet  been  [275] 
offered  in  evidence  because  not  identified,  a  dia- 
gram showing  the  north  and  south  boundaries  and 
the  dimensions  and  directions  of  each,  and  accord- 
ing to  this  diagram  the  boundary  line  runs  more 
in  accordance  with  Mr.  Wiltsee's  survey  than  it 
does  with  the  United  States  Engineers'  survey. 

The  practical  effect  of  that,  your  Honor,  is  to 
increase  the  volume  of  gravel  in  the  40  acres  by 
somewhere  between  75,000  and  100,000  cubic  yards, 
which  would  account  for  the  difference  in  volume 
as  computed  by  Mr.  Wiltsee  and  as  computed  by 
the  United  States  Engineers.  The  figure  of  the 
United  States  Engineers  is  527,000  cubic  yards  of 
dredga])le  gravel  on  the  property,  and  Mr. 
Wiltsee's  figures  are  ()00,000  cubic  yards  of  dredg- 
able  gravel  on  the  property. 

Mr.  McMillan,  in  his  questions  concerning  the 
value  of  the  property  has  proceeded  upon  the 
theory,  or  has  framed  his  questions  predicated  upon 
a  gravel  volume  of  600,000  cubic  yards. 

Your  H(mor  will  recall  we  objected  to  that  testi- 
mony; that  we  took  the  position  that  in  a  case  of 
this  sort,  that  where  tlie  Government  condemns  the 
mineral  rights  in  the  property  as  distinguished 
from  the  ])roperty  itself,  that  the  tc^st  of  value  is 
not  th(^   market  value  of  the   i)ro])erty,  but  is  the 


United  States  of  America  437 

value  of  the  minerals  Avithin  the  property,  which 
minerals  the  Government,  by  this  condemnation 
proceeding,  has  the  power  to  take  if  it  sees  fit  to 
take  them. 

Consequently,  to  corroborate  Mr.  Wiltsee's  testi- 
mony, we  would  like  to,  if  your  Honor  would  grant 
a  continuance  for  that  purpose,  produce  the  sur- 
veyor,— or  if  the  United  States  is  willing,  that  we 
offer  in  evidence  this  survey  made  by  Mr.  Mill- 
born,  with  the  stipulation  that  if  called  Mr.  Mill- 
born  would  establish  that  he  was  an  experienced 
surveyor, — that  is,  he  [276]  would  have  the  mini- 
mum qualifications  necessary  in  order  to  qualify 
him  to  testify  to  a  survey — and  that  if  called  he 
would  establish  the  boundaries  to  be  shown  as  in 
this  diagram. 

Now^,  we  feel  that  is  material,  because  we  are 
going  to  ask  the  Court  for  permission  to  submit 
written  authorities  on  the  question  of  the  measure 
of  damages  in  this  case,  and  we  would  like  to  cor- 
roborate as  strongly  as  possible  our  theory  of  the 
value  of  the  gravel,  our  contention  being  that  the' 
test  of  the  measure  of  damages  is  based  upon  the 
mineral  resources  which  could  have  been  withdrawn 
from  that  total  amount  of  gravel  had  the  Govern- 
ment not  interfered  and  retained  possession  of  the 
property. 

Now,  either  I  would  like  to  call  Mr.  Millborn, 
or  if  the  Government  would  stipulate  that  Mr. 
Millborn,  if  called,  w^ould  identify  the  boundaries 
on  this  diagram. 
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I  would  like  to  offer  the  diagram,  your  Honor, 
and  then  rest. 

Mr.  McMillan:  May  it  please  your  Honor,  we 
will  neither  stipulate  nor  consent  to  a  continuance 
for  that  purpose.  That  was  part  of  counsel's  case 
in  chief,  to  establish  his  area.  It  isn't  proper 
rebuttal.  He  put  his  witness  on,  Mr.  Wiltsee,  and 
based  on  his  survey  thereof,  600,000  cubic  yards 
— your  Honor  will  recall  we  disregarded  the  survey 
made  by  the  Government,  527,000  cubic  yards,  and 
my  questions  to  my  witnesses  in  fixing  value  and 
in  forming  their  opinion  was  based  upon  that  testi- 
mony, the  testimony  of  Mr.  Wiltsee,  on  the  area 
of  600,000  cubic  yards. 

Now,  it  would  be  an  awkward  situation  to  grant 
a  continuance  as  counsel  suggests,  and  get  testi- 
mony that  would  put  awry  all  the  questions  we 
asked  the  witnesses  as  to  the  market  value. 

To  refresh  your  Honor's  recollection,  every  wit- 
ness in  that  regard,  we  took  not  our  figures:  we 
took  the  figures  of  defense  [277]  counsel  in  this 
matter,  and  his  survey,  which  was  introduced  under 
the  testimony  of  his  witness,  Mr.  Wiltsee,  and  we 
based  our  questions  U])on  600,000  cubic  yards,  and 
not  500,000  cu])ic  yards,  as  shown  by  our  survey. 

We  object  to  the  introduction  of  this;  we  will 
not  sti[)ulate  to  it  and  we  will  not  consent  to  a 
continuance  of  the  case  for  that  purpose:  that  at 
most  it  is  to  corroborate  a  witness,  as  counsel  has 
stated,  who  has  already  testified  for  the  defense. 
It  is  a  part  of  the  case  in  chief,  to  start  in  with, 
and  it  is  not  in  r(4)uttal. 


United  States  of  America  439 

Mr.  Cornish:  May  it  please  your  Honor,  the 
interesting  feature  of  this  survey  by  Mr.  Millborn 
is  that  so  far  as  the  south  boundary  of  the  property 
is  concerned — the  survey  submitted  by  the  United 
States  Engineers,  as  far  as  the  southwest  comer 
of  the  property  is  concerned,  and  as  far  as  the 
direction  and  the  distance — the  length  of  the  south- 
ern boundary  is  concerned — checks  almost  within 
a  foot  and  a  half  of  each  other.  The  direction  is 
substantially  the  same,  and  the  boundary — the  cor- 
ners are  substantially  the  same,  the  main  difference 
being  that  the  Government,  by  its  survey,  tilts  the 
property  slightly  to  the  w^est  at  an  angle  of  about 
two  degrees  from  the  directions  as  shown  by  Mr. 
Millborn 's  survev,  but  the  main  difference  in  the 
survey  lies  in  the  position  of  the  river  as  shown 
on  that  diagram. 

Now,  your  Honor  will  recall  that  the  plaintiffs 
offered  in  evidence  in  their  preliminary  case  a  dia- 
gram which  shows  the  middle  fork  of  the  river 
coming — this  dimension  at  the  top  is  643  feet,  as 
their  survey  shows,  approximately  300  feet  from 
the  northeast  corner,  and  the  second  map  they  have 
shows  that  this  dimension  is  140  feet;  shows  the 
river  coming  approximately  600  [278]  to  650  feet 
from  that  corner  (illustrating  on  maps). 

Now,  it  is  material  in  this,  your  Honor :  that  this 
survey  which  was  introduced  contrary  to  the  dia- 
gram that  was  introduced  in  the  preliminary  case 
moves  the  property,  the  entire  bar,  along  with  that 
bar  to  the  west  of  the  river,  300  to  400  feet  to  the 
south.     We    feel   that   while   it   is   true   we   were 
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entitled  in  our  case  in  chief  to  submit  any  survey 
that  we  saw  fit,  tluit  the  Government,  having  de- 
parted from  its  original  theory  on  the  position  of 
this  bar,  and  placed  it,  by  a  survey,  300  to  400 
feet  south,  by  a  witness  who  could  not  identify  the 
boundaries,  saying  that  the  diagram  was  made  to 
survey  the  bar,  not  for  the  purpose  of  showing 
the  boundaries,  that  it  is  proper  rebuttal  for  us  to 
show  where,  in  truth  and  in  fact,  those  boundaries 
do  run,  with  those  two  bars  on  this  river. 

I  had  never  dreamed,  when  we  put  on  our  case 
in  chief,  that  the  Government  would  produce  two 
surveys  that  were  so  entirely  different. 

Your  Honor  will  recall  when  the  case  opened 
that  I  questioned  Mr.  McMillan  and  the  witness 
about  where  the  west  bank  was,  and  I  called  their 
attention  to  the  fact  that  this  Exhibit  No.  1  showed 
the  west  bank  of  the  river  running  clear  over  the 
west  boundary  of  the  property,  and  I  informed 
them  that  it  was  the  defendants'  contention  that 
the  river  was  entirely  in  the  property,  coursed 
through  and  did  not  leave  the  property  until  near 
the  southern  end,  and  in  my  questioning  it  was 
determined  that  this  island  that  is  on  here  had 
been  sketched  by  someone's  estimate  after  looking 
at  the  property,  and  had  not  been  put  on  by  any 
accurate   measurements   being   taken. 

Your  Honor  was  on  the  y)roperty.  Your  Honor 
will  recall  seeing  this  island  (indicating).  On  this 
diagram  it  is  almost  due  west  of  [279]  the  cabin, 
and  on  the  property  it  doesn't  come  down  any- 
where near  the  cabin  (ilhist rating  on  map). 
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So  in  the  Government's  ease,  which  has  estab- 
lished a  survey  from  which  it  has  departed  in  offer- 
ing Ph^intiff 's  Exhibit  No.  3,  and  I  feel  it  is  proper 
rebuttal — it  is  to  rebut  that  testimony  by  showing 
Avhere,  in  truth  and  in  fact,  these  boundaries  do 
fall. 

That  is  the  only  thing  I  have  in  the  way  of 
rebuttal,  and  it  is  the  matter  of  a  difference  between 
— at  least  a  difference  between  the  computation 
of  yardage  made  by  Mr.  Wiltsee  and  the  compu- 
tation of  yardage  testified  to  by  the  United  States 
Engineers. 

In  my  judgment,  the  testimony  of  the  United 
States  Engineer  is  not  particularly  credible.  I 
don't  mean  to  infer  that  the  witness  testified  to  an 
untruth.  Perhaps  he  was  only  confused,  and  per- 
haps apologies  will  be  made  for  his  confusion.  But 
he  did  testify  positively,  as  your  Honor  will  recall, 
that  he  couldn't  say  that  the  north  and  south  bound- 
aries wxre  actually  fixed  with  reference  to  their 
position  on  the  bar;  that  he  was  concerned  pri- 
marily in  surveying  the  gravel  for  the  test  holes 
in  respect  to  their  position  in  respect  to  the  river, 
and  not  in  respect  to  their  position  in  respect  to 
the  north  and  south  boundaries. 

It  will  only  take  about  15  minutes  of  the  Court's 
time  to  establish  that.  The  testimony  will  be  tha^ 
the  boundaries  are  shown  on  this  diagram,  and 
unless  the  plaintiff  will  stipulate  that  the  witness, 
if  called,  would  substantiate  that  fact,  I  would  like 
the  privilege  of  calling  him,  for  if  our  theory  is 
correct  that  the  damages  are  to  be  measured  by 
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the  gravel  in  the  bar,  it  is  a  matter  of  a  difference 
of  at  least  100,000  cubic  yards 

Mr.  McMillan:  One  moment.  100,000  yards  be- 
tween the  map  you  just  introduced  by  your  own 
witness [280] 

Mr.  Cornish:  There  is  a  difference  in  area  of 
approximately  75,000  yards  between  the  map  intro- 
duced by  the  Government  and  the  map  introduced 
by  us,  and  75,000  yards  on  the  value  fixed  by  the 
witnesses,  35  cents  one  witness  said,  and  34  cents 
another  witness  said,  there  is  substantially  $25,000 
worth  of  ^'old  that  would  be  recovered  from  that 
property,  based  upon  the  analysis  of  the  drill  tests 
by  Mr.  Wiltsee  and  by  the  United  States  Govern- 
ment. 

Now,  if  this  measure  of  damages — if  it  is  predi- 
cated— we  are  not  contending  that  we  are  entitled 
to  the  gold  value  of  the  property.  As  I  stated  to 
your  Honor  in  the  opening  statement,  we  contend 
that  since  the  primary,  highest  and  best  use  to 
which  this  property  could  be  put  is  mining  prop- 
erty, that  we  are  entitled  to  a  measure  of  damages 
based  u])on  mining  property;  that  since  the  uncon- 
troverted  testimony  shows  that  the  defendants  were 
prepared  to  mine  it,  had  even  taken  an  option  on 
dredging  ecpiipment,  for  which  they  agreed  to  pay 
$28,000,  which  they  abandoned  because  the  Gov- 
ernment contemplated  the  condemnation  of  the 
property  and  they  didn't  want  to  invest  that  money 
in  machinery  and  be  luOd  u])  by  condemnation 
proceedings,  they  proceedcnl  in  good  faith,  and  they 
abandoned  the  project,  the  damages  should  be  based 
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upon  the  interest  during  the  time  they  were  delayed 
in  enjoying  the  property  upon  the  net  profit  it  is 
reasonable  to  believe  they  would  have  derived,  and 
all  the  witnesses  testified  concerning  that,  that 
within  the  period  that  the  Government  held  them 
from  possession  they  could  have  mined,  completely 
mined,  all  the  gravels  in  this  property.  In  other 
words,  had  the  Government  stayed  off,  and  the 
testimony  is  before  your  Honor,  these  defendants 
would  have  entered  upon  the  property,  put  on  the 
necessary  machinery,  mined  and  recovered  the  gold. 

Now,  with  the  war  on,  they  are  unable  to  get 
parts,  and  they  [281]  are  unable  even  to  get  a 
permit  to  mine  where  the  primary  commodity 
which  they  seek  to  recover  is  free  gold. 

It  is  our  contention  that  under  those  circum- 
stances they  are  damaged  to  the  extent  of  the  in- 
terest on  the  profit  that  they  would  have  derived 
from  the  use  of  this  property  as  a  mining  propert}^ 
had  they  not  been  interfered  with  by  the  Govern- 
ment, and  had  the  Government  not  taken  possession 
and  deprived  them  of  possession. 

So  to  that  extent,  and  the  extent  of  the  recovery 
they  would  have  derived  from  that  additional 
ground,  I  feel  the  evidence  is  highly  material,  and 
it  is  rebuttal,  because  in  introducing  in  evidence 
Plaintiff's  Exhibit  3,  the  Government  has  definitelv 
departed  from  the  map  offered  in  its  preliminary 
case,  where  it  shows  that  the  river  runs  within  300 
feet  of  the  north  boundary,  and  then  introduced 
another  exhibit  w^hich  purports  to  show  it  runs 
600  feet  from  the  north  boundary. 
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Mr.  McMillan:  May  it  please  your  Honor,  your 
Honor  will  recall  very  well  in  reference  to  the  map 
that  was  introduced  upon  the  preliminary  showing, 
I  stated  to  the  Court  it  was  simply  to  inform  the 
Court  of  the  general  location  and  of  the  nature 
of  the  project,  because  I  expected  that  your  Honor 
would  be  going  up  there  to  view  the  premises.  We 
never  used  that  map  for  any  purpose  except  to 
point  out  for  the  Court's  information,  for  illustra- 
tion, about  where  the  project  was,  and  the  general 
location  and  general  nature  of  the  project;  but  as 
to  a  survey  of  the  quantity  of  gravel,  or  anything 
of  that  kind,  no  use  was  made  of  it. 

I  object  further  to  the  introduction  of  this  testi- 
mony, may  it  please  your  Honor,  on  the  ground  it 
is  not  proper  rebuttal,  and  it  is  impeachment  of 
their  own  map  and  survey  which  they  have  [282] 
introduced  in  evidence  under  Mr.  Wiltsee  and  led 
us  to  accept  the  600,000  cubic  yards  as  the  basis  of 
our  putting  our  questions  to  our  witnesses  upon 
the  market  value  of  the  property,  and  this  is  a  late 
stage  to  come  in  and  seek  to  impeach  their  own 
map  and  disarrange  the  questions  which  we  have 
asked,  where  it  was  a  part  of  their  case  in  chief, 
and  I  accepted  Mr.  Wiltsee 's  survey  as  the  survey 
they  were  going  to  follow  through. 

Now  they  are  coming  in  with  this  for  what?  To 
corrol)orate  ^Ir.  Wiltsee 's  map,  a])parently.  There 
doesn't  seem  to  be  any  great  disagreement  between 
this  map  and  the  one  they  are  going  to  show,  and 
having  used  that  survey  to  show  not  the  meets  and 
bounds  of  the  proi)erty— the  property  is  40.34  acres 
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of  land — that  survey  was  introduced  to  show  the 
full  quantity  of  gravel,  8.10  acres  of  land. 

The  Court:     The  objection  is  sustained. 

Is  the  ease  submitted? 

Mr.  Cornish :     Will  your  Honor  ask  that  we  sub- 
mit written  authorities? 

The  Court :  Yes,  I  was  going  to  ask  you  submit 
it  on  briefs. 

Mr.  Cornish:     Today  is  the  19th. 

Mr.  McMillan:  I  might  state,  your  Honor,  in 
case  I  lose  sight  of  it,  I  just  received  a  telephone 
call — I  couldn't  find  the  latest  issue  of  the  Federal 
Supplement,  but  I  have  noted  the  case  down — T 
have  a  memorandum  made  of  this  case — Mr.  Martin 
telephoned  it  to  me  from  San  Francisco — 51  Fed- 
eral Supplement,  page  726,  a  condemnation  pro- 
ceeding brought  under  the  Rivers  &  Harbors  Act, 
I  was  told,  in  which  the  property  sought  to  be 
condemned  was  timber  and  power  and  other  per- 
sonal property,  and  it  was  held  there  because  it 
was  under  the  Rivers  &  Harbors  Act,  not  a  declara- 
tion of  taking,  which  vested  title,  there  is  no  title 
[283]  vested  until  the  judgment  was  entered,  and 
therefore  they  had  a  right  to  abandon  it  at  any 
time  before  that,  and  there  was  no  taking  until 
the  judgment  was  entered. 

I  just  give  that  memorandum  to  your  Honor 
now  in  case  I  should  lose  sight  of  it. 

Mr.  Cornish :  Might  the  defendants,  your  Honor, 
have  15  days  to  submit  the  opening  authorities? 

The  Court:     Yes. 
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Mr.  McMillan:  15  davs,  mav  it  please  vour 
Honor  ? 

Mr.  Foley,  is  that  satisfactory? 

^Ir.  Foley:     Yes. 

Mr.  Cornish:  And  by  that  time,  your  Honor, 
I  can  either  submit  the  answer  in  10  days,  or  I 
will  be  in  the  Army,  I  don't  know  which,  but  I  will 
let  your  Honor  know.  I  will  either  notify  your 
Honor  at  the  end  of  30  days  that  I  will  not  submit 
a  reply,  or  I  will  submit  it  10  days  thereafter. 

Mr.  McMillan :     As  it  stands  now  it  is  15  and  15. 

Mr.  Cornish:     15,  15,  and  10  if  we  desire. 

The  Court:     Yes. 

(Testimony  Closed) 

[Endorsed] :    Filed  Nov.  26,  1943.  [284] 
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In  the   United   States   Circuit   Court   of   Appeals 
for  the  Ninth  Circuit 

No.  11142 
F.  M.  O'CONNOR,  et  al, 


Appellant, 


vs. 


UNITED  STATES  OP  AMERICA, 

Respondent. 

Statement  of  Points  on  Which  Appellants  Intend 
to  Rely  on  Appeal  and  Designation  of  Portions 
of  the  Record  Necessary  for  the  Consideration 
Thereof. 

A.     Points  on  Appeal 

By  summary  order  for  immediate  possession 
pursuant  to  U.  S.  Code  Title  33,  Section  594,  the 
United  States  seized  real  property  of  the  defend- 
ants. The  complaint  described  the  quantum  of 
estate  taken  as  (1)  the  right  to  possess  the  property 
for  a  two  year  period  commencing  when  suit  was 
filed,  and  (2)  the  right,  during  that  period,  to  take 
gravel  and  gold  therefrom  for  use  in  the  construc- 
tion of  a  proposed  and  authorized  debris  dam. 

The  Court  erred: 

1.  In  awarding  the  defendants  compensation 
only  for  the  possession  of  the  property  and  denying 
compensation  for  the  intangible  profit  a  prendre 
taken. 
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2.  In  admitting  evidence  of  market  value  of 
land  in  which  the  United  States  sought  only  tem- 
porary possession  and  an  incorporeal  profit  a 
prendre. 

3.  In  permitting  the  United  States  to  prove  it 
did  not  enjoy  the  incorporeal  right  to  the  extent 
it  was  defined  in  the  complaint.  ' 

4.  In  permitting  the  United  States  to  prove  a 
predetermined,  unexpressed  intent  to  enjoy  the  in- 
corporeal profit  a  prendre  to  the  extent  less  than 
that  right  was  defined  in  the  complaint. 

5.  In  rejecting  proof  offered  by  the  defendants 
that  the  extent  of  intended  enjoyment  of  the  incor- 
poreal profit  a  prendre  varied  even  after  the  United 
States  entered  into  possession. 

6.  In  rejecting  proof  offered  by  the  defendants 
of  negotiations  preceding  filing  of  suit  in  which 
the  United  States  refused  to  define  the  extent  of 
the  incorporeal  profit  a  prendre. 

B.  Appellants  Designate  the  Following  Parts  of 
the  Record  Necessary  for  the  Consideration 
Thereof 

1.  The  complaint. 

2.  The  order  for  immediate  possession  of  the 
premises  in  issue. 

3.  The  answer  to  the  complaint. 

4.  The  declaration  of  abandonment. 
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5.  The  motion  to  dismiss  after  abandonment. 

6.  The   order   denying   motion  to   dismiss  fol- 
lowing abandoimient. 

7.  The  opinion  of  the  Court. 

8.  The  findings  of  fact  and  judgment. 

9.  The  notice  of  appeal. 

10.  The   phonographic   reporter's   transcript   of 
the  evidence  taken  at  the  trial. 

11.  Clerk's  certificate. 

Dated:    September  26,  1945. 

FRANCIS  T.  CORNISH 
Attorney  for  Appellants  R.  J.  Miedel,  W.  H.  Mor- 
rison, F.  M.  O'Connor  and  Stella  M.  O'Connor. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed]  :     Filed  September  27,  1945.   Paul  P. 
O'Brien,  Clerk. 
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No.  11,142 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


F.   M.   O'Connor,   Stella   M.   O'Connor, 

W.  H.  Morrison  and  R.  J.  Miedel, 

Appellmits, 
vs. 

United  States  of  America, 


Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Northern  Division. 

APPELLANTS'  OPENING  BRIEF. 


STATEMENT  OF  APPEAL. 

Appellants  appeal  from  a  judgment  of  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  Northern  Division,  awarding  compensa- 
tion in  the  sum  of  $1745,  with  interest  from  October 
17,  1939,  on  that  sum  as  ''just  compensation"  for  the 
possession  from  October  17,  1939  until  September  13, 
1941  of  a  parcel  of  real  property  containing  gravel  and 
gold,  but  denying  compensation  to  them  for  the  taking 
of  a  profit  a  prendre  to  remove  gravel  and  gold  there- 
from during  that  period,  as  a  part  of  which  right,  and 
as  incident  thereto,  appellants  were  excluded  from  the 
right  to  mine  that  property  for  that  period. 


The  reasons  given  by  the  District  Judge  for  deny- 
ing compensation,  and  as  found  by  him  were 

**that  plaintiff  abandoned  the  land  subject  of 
this  action  on  September  13,  1941,  and  the  land 
was  returned  to  defendants  at  said  time  in  the 
same  condition  as  when  entered  upon  by  ]:)laintiff 


*■}(■* 


That  plaintiff  took  no  gravel  or  sand  or  other 
material  from  the  land  during  the  period  from 
October  17,  1939  until  September  13,  1941,  or 
exercised  any  rights  other  than  that  to  use  and 
occupy  the  land,  and  there  was  no  consequent 
diminution  in  the  vahie  of  said  land  *  *  * 

Defendants  have  suffered  no  pecuniary  loss 
over  and  above  the  use  and  occupancy  of  the  land 
for  the  period  from  October  17,  1939  until  Sep- 
tember 13,  1941  *  *  * 

That  no  market  value  has  been  established  for 
any  of  the  rights  originally  sought  to  be  taken 
and  condemned  in  said  land  by  plaintiff,  as  prop- 
erty separate  and  apart  from  the  land  itself.'' 

(T.  R.  p.  87.) 

Appellants  contend  that  these  findings  resulted 
from  a  misconception  by  the  District  Judge  of  the 
nature  of  the  action  before  him,  and  of  the  nature  of 
the  right  for  which  ap])ellants  sought  compensation. 
The  District  Judge  tried  the  case,  made  his  findings 
and  rendered  his  judgment  mider  the  misconception 
that  he  was  sitting  as  a  Court  of  Claims  to  determine 
the  actual  monetary  damages  which  appellants  sus- 
tained as  a  result  of  the  limited  exercise  by  the  United 
States    of    America,    I'espondent,    of   the    rights    and 


privileges  taken,  rather  than  as  a  trial  Court  sitting 
to  determine  the  cash  value  of  the  rights  and  privi- 
leges taken  at  the  time  that  they  were  taken ;  that  the 
findings  and  judgment  of  the  District  Judge  disre- 
garded uncontroverted  testimony  that  the  rights  and 
privileges  at  the  time  they  were  taken  had  a  cash 
value  equal  to  the  value  of  the  fee  itself;  that  this 
disregard  of  testimony  was  the  result  of  a  determina- 
tion, not  of  injury  in  law  w^hen  the  rights  and  privi- 
leges were  taken,  but  of  monetary  loss  in  fact  after 
the  rights  and  privileges  taken  had  expired  and  re- 
spondent had,  through  no  fault  of  appellants,  failed 
to  enjoy  those  rights  and  privileges  to  the  full  extent 
that  they  were  taken. 

This  misconception  on  the  part  of  the  District  Judge 
can  perhaps  be  understood  more  clearly  by  an  analy- 
sis of  the  pertinent  facts  disclosed  by  the  evidence. 


STATEMENT  OF  FACTS. 

By  Public  No.  409-74th  Congress,  H.  R.  6732,  ap- 
proved August  30,  1935,  Congress  authorized  the  con- 
struction of  the  so-called  ^^Ruck-a-Chucky  Debris 
Dam'',  which  is  more  particularly  set  forth  in  ^^ Riv- 
ers and  Harbors  Committee  Document  Numbered  50, 
Seventy-Fourth  Congress''.  In  substance,  to  the 
United  States  Engineers  was  entrusted  the  responsi- 
bility to  thereafter  (1)  select  a  site  for  a  debris  dam 
on  the  Middle  Fork  of  the  American  River,  (2)  design 
it,  (3)  secure  contracts  from  hydraulic  miners  above 
the  dam  to  store  tailings  behind  it  and  pay  therefor 


a  suni  which  would  pay  for  the  dam  in  20  years, 
(4)  secure  the  necessary  materials  for  its  construc- 
tion and  (5)  award  the  contract  to  a  civilian  contrac- 
tor and  supervise  its  performance.  Upon  the  Attorney 
General  was  cast  the  burden  of  bringing  such  actions 
under  Title  33,  Section  591  et  seq.  of  the  United 
States  Code  as  might  be  warranted. 

After  Congress  acted,  the  United  States  Engineers 
selected  the  Ruck-a-Chucky  site  and  designed  a  dam 
at  that  location.  (T.  R.  p.  95.)  In  their  search  for 
materials,  and  especially  concrete  aggregates,  the  en- 
gineers cast  their  eyes  upon  a  gravel  deposit  located 
on  the  east  half  of  the  west  half  of  the  southeast 
quarter  of  section  23,  township  13  north,  range  9 
east,  Mount  Diablo  Base  and  Meridian.  From  this 
land  they  anticipated  removing  at  least  75,000  cubic 
yards  of  sand  and  gravel  for  use  as  concrete  aggre- 
gates (T.  R.  p.  106)  although  the  exact  amount,  or  the 
full  extent  of  the  gravel  uses  were  never  determined. 
(T.  R.  pp.  110,  118.) 

Appellants'  own  certain  interests  in  and  rights  to 
that  land,  the  40.34  acres  of  land  in  the  counties  of 
El  Dorado  and  Placer,  State  of  California,  the  sub- 
ject of  this  action. 

Respondent,  the  United  States  of  America,  brought 
this  action  October  10,  1939,  pursuant  to  U.  S.  Code 
Title  33,  Sections  591  et  seq.  to  condemn  certain  in- 
terests in  that  land  of  the  appellants  and  other  de- 
fendants, of  which  defendants  only  appellants  have 
any  right  or  title  to  the  pro{)erty,  and  pursuant  to 
U.  S.  Code  Title  33,  Section  594,  obtained  an  order 


on  October  17,  1939,  putting  respondent  in  possession 
to  thereafter  enjoy  those  rights  condemned.  (T.  R. 
pp.  38-40.) 

Appellants  are  four,  F.  M.  O'Connor  and  Stella  M. 
O'Connor,  his  wife,  R.  J.  Miedel  and  W.  H.  Morrison. 
(T.  R.  p.  90.)  The  O'Connors  are  now  cotenants  of  an 
undivided  one-half  interest  in  the  land  itself,  and  R. 
J.  Miedel  is  now  their  cotenant,  owning  the  other  half. 
(T.  R.  p.  277.)  R.  J.  Miedel  and  W.  H.  Morrison  are 
lessees  of  the  sole  and  exclusive  mining  rights  in  the 
property.  (T.  R.  pp.  58-74;  227-228.)  The  lease 
dates  back  to  1934,  and  was  in  effect  when  the  action 
was  filed.  (T.  R.  p.  357;  58-74.)  At  that  time  the 
claim  of  ownership  of  F.  M.  O'Connor,  Stella  O'Con- 
nor and  R.  J.  Miedel  arose  out  of  a  mineral  location 
claim,  which  ripened  into  a  land  patent  August  28, 
1940,  after  this  suit  was  filed.    (T.  R.  p.  277.) 

The  real  property  involved  was  view^ed  by  the 
Court.  (T.  R.  pp.  143-147.)  It  is  oblong  in  shape, 
measuring  approximately  a  half  mile  long  from  north  to 
south,  and  an  eighth  of  a  mile  wide,  from  east  to  west. 
Topographically,  it  is  a  U-shaped  trough,  formed  by 
precipitous  slopes  along  its  east  and  west  sides,  and 
bottomed  by  a  gravel  bed  approximately  500  feet  wide 
from  east  to  west,  and  extending  nearly  the  length  of 
the  propei^ty  from  south  to  north.  This  gravel  has 
been  deposited  there  in  olden  times  by  the  fiow  of  the 
Middle  Fork  of  the  American  River  which  enters  the 
property  flowing  west  near  its  northeast  corner, 
nearly  crosses  the  gravel  deposit,  and  then  turns 
abruptly  to  flow  south  just  within  the  westerly  edge 


of  the  property  (T.  R.  p.  363)  for  about  a  quarter  of 
a  mile,  and  then  turns  to  the  southeast  to  traverse 
the  property  and  to  leave  it  at  its  southeasterly 
corner,  dividing  the  gravel  into  two  bars,  referred  to 
as  the  ''upper  bar'',  which  lies  to  the  east  of  the  river, 
and  the  ''lower  bar"  which  lies  to  the  wTst  of  the 
river.  (T.  R.  pp.  143-147.)  In  reality  it  is  but  one 
deposit,  as  the  stream  itself  passes  over  gravel.  (T.  R. 
p.  225),  in  some  places  as  much  as  twenty  feet  in 
depth.  The  total  volume  of  this  gravel  is  variously 
estimated  from  527,000  cubic  yards  to  1,400,000  cubic 
yards  (T.  R.  pp.  241-242),  but  assumed  by  attorney 
for  respondent  in  his  hypothetical  questions  as  con- 
taining 600,000  cubic  yards.    (T.  R.  pp.  372,  424.) 

This  gravel  varies  in  depth  from  12  feet  to  30  feet 
(T.  R.  pp.  322,  326,  392),  and  water  permeates  it  at 
its  low^er  depths.  (T.  R.  p.  178.)  It  is  a  loose  flowing 
and  "free  rumiing"  gravel.  (T.  R.  p.  312.)  The 
gravel  is  gold  bearing  throughout.  (T.  R.  pp.  322-326; 
387-410.)  Dirilling  tests  establish  recoverable  gold 
of  the  value  of  33^-  to  35^  per  cubic  yard  to  be  con- 
tained (T.  R.  pp.  322-337;  387-410;  417),  and 
tests  performed  by  the  defendants  establish  higher 
values  to  be  present.  (T.  R.  pp.  179-190;  Def's  Ex. 
A,  B,  C,  U,  E,  F,  G,  H.)  The  highest  and  best  use 
to  which  the  property  can  be  ]uit  is  dragline  dredge 
mining.  (T.  R.  pp.  372,  412,  425.)  It  has  no  value  for 
any  other  purj)ose  exce})t  the  removal  of  concrete  ag- 
gregates, if  there  were  any  local  demand  for  aggre- 
gates, which  there  ordinarily  is  not. 

The  value  of  the  land  itself,  as  mining  ground,  on 
October  10,  1939,  and  on  October  17,  1939,  was  $12,000. 


(T.  R.  pp.  382-383;  426.)  It  could  have  been  mined  and 
all  of  the  gold  removed  and  recovered  in  five  to  six 
months  (T.  R.  p.  432),  and  the  value  of  the  right  to 
take  both  gravel  and  gold  for  a  period  of  one  year  and 
eleven  months  was  also  $12,000  on  October  17,  1939. 
(T.  R.  pp.  411-412;  430.)  The  reasonable  cost  of  re- 
covering that  gold  at  that  time  was  10^  per  cubic  yard 
(T.  R.  p.  428),  and  a  net  profit  to  appellants  in  six 
months'  time  of  23^  to  25^  per  cubic  yard,  or  a  total 
of  $138,000  to  $150,000,  was  reasonably  to  be  expected. 
(T.  R.  p.  329.) 

From  1934  to  1939  the  property  was  involved  in 
litigation.  (T.  R.  p.  275.)  As  soon  as  this  was  com- 
pleted the  application  for  a  patent,  pending  when  this 
suit  was  commenced,  was  promptly  forwarded  to  the 
United  States  Land  Office.  (T.  R.  p.  295.)  In  the 
meantime,  appellants  Miedel  and  Morrison  had  ar- 
ranged for  a  dredge  which  they  were  prepared  to 
purchase  and  install,  (T.  R.  pp.  253-255,  281-282) 
but  they  delayed  tying  up  their  funds  because  respond- 
ent had  threatened  to  preclude  them  from  operating 
by  taking  exclusive  possession  by  this  action.  (T.  R. 
pp.  253-255,  281-282.) 

They  knew  of  this  proposed  exclusion  because  they 
were  then  negotiating  with  the  respondent  about  the 
gravel  on  the  land.  (T.  R.  p.  278.)  The  respondent 
had  searched  the  records  for  any  claims  against  the 
land  since  1850  (T.  R.  p.  283),  and  even  joined  all  pos- 
sible claimants  as  parties  defendant,  (T.  R.  pp.  2-37) 
although  respondent  knew  that  only  appellants  had 
any  right  to  remove  either  gravel  or  gold.   (T.  R.  p. 
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28.)  In  fact,  respondent  approached  appellants  to 
negotiate  a  purchase  of  gravel.  (T.  R.  pp.  278-279.) 
Any  royalty  proposition  was  not  acceptable,  (T.  R. 
p.  279)  nor  would  respondent  limit  the  right  which  it 
sought  either  as  to  quantity,  area  or  depth.  (T.  R.  pp. 
207-212,  280,  282-284.)  It  asked  for  a  price  or  terms 
under  which  it  could,  (1)  take  any  quantity,  (T.  R. 
pp.  226-227),  (2)  take  from  any  location,  (3)  take 
from  any  depth,  (4)  exclude  appellants  from  recover- 
ing gold  from  anywhere  on  the  property  except  as 
a  corollary  of  the  gravel  extraction  process,  (T.  R. 
p.  283)  and,  (5)  that  such  rights  and  exclusions  en- 
dure for  two  years.  (T.  R.  pp.  207-212,  215-222,  280- 
284.) 

These  negotiations  culminated  in  a  series  of  three 
letters  in  which  the  appellants  Miedel  and  Morrison 
offered  the  respondent  the  rights  it  sought  for  the 
payment  of  $11,875,  plus  the  obligation  of  respondent 
to  furnish  excavation,  and  elevation  to  the  gravel  re- 
moved, and  water  and  ])ower  to  operate  gold  re- 
covery devices,  and  to  remove  the  tailings  from  ap- 
pellants' plant.  The  representatives  of  respondent 
^^ shook  hands"  with  appellants  on  this  deal,  subject 
to  confirmation  from  AVashins:ton,  D.  C.  and  authoritv 
to  enter  a  consent  decree  accordingly.  (T.  R.  j)p.  251- 
252.) 

Considerable  time  ehnpsed,  during  which  respondents 
advertised  foi*  bids  for  the  construction  of  the  Ruck- 
a-Chucky  Debris  Dam  by  a  contractor  who  should  have 
access  to  appellants'  gravel  under  the  terms  informally 
agreed,  namely  that  the  contractor  furnish  the  exca- 


vation  and  elevation  of  the  gravel,  the  state  water 
and  power,  and  remove  the  tailings.  (T.  R.  p.  215.) 
The  contract  was  then  awarded  and  the  contractor 
desired  possession  of  appellants'  property.  Since  no 
formal  agreement  had  been  reached,  condemnation  and 
immediate  possession  was  a  necessary  step. 

To  meet  this  emergency  the  respondent  filed  the 
complaint  herein,  setting  forth  that  respondent  is 
authorized,  mider  U.  S.  Code,  Title  33,  Section  591, 
Public  No.  409-74th  Congress,  H.  R.  6732  and  Rivers 
and  Harbors  Committee  Document  Numbered  50,  Sev- 
enty-Fourth Congress, 

^Ho  acquire  by  purchase  and  condemnation  any 
estate,  right,  title  and /or  interest  in  and  to  the 
real  property  *  *  *  for  the  purpose  of  for  a  period 
of  two  years  from  and  after  the  time  of  the 
granting  and  entry  of  an  Order  by  this  Court 
granting  the  United  States  of  America  immediate 
possession  of  said  land,  removing  concrete  ag- 
gregates therefrom  and  from  out  the  same  and 
for  the  purpose  of  exercising  such  other  rights 
therein  and  thereto  as  may  be  incidental  to  the 
construction  of  the  Ruck-a-Chuckv  Dam  and  Res- 

ft/ 

ervoir.''  (T.  R.  p.  5.) 

and  that  the  Secretary  of  War  has  selected  for  acquisi- 
tion by  condemnation, 

^'A  right  of  uninterrupted  use  and  occupancy 
of  the  land  hereinafter  described  for  a  period  of 
two  years  from  and  after  the  granting  and  entry 
of  an  order  by  this  Court  granting  to  the  United 
States  of  America  immediate  possession  of  said 
land,  for  the  purpose  of,  during  said  period  of  two 
years,  removing  concrete  aggregates  such  as  sand 
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and  gravel  and  other  materials  commonly  known  as 
concrete  aggregates  therefrom  and  from  out  said 
land  in  such  quantity  and  quantities  and  in  such 
manner  as  may  be  found  to  be  expedient  and 
proper  in  the  carrying  out  of  said  project,  and 
for  the  purpose  of  exercising  such  other  rights 
therein  and  thereto  during  said  period  of  two 
years  as  may  be  incidental  to  the  construction  and 
maintenance  of  said  Ruck-a-Chucky  Dam  and 
Reservoir."  (T.  R.  pp.  6-7.) 

Then  follow  certain  provisions  for  the  recovery  of 
gold  content  of  the  gravel,  hereinafter  more  specifically 
discussed,  and  concludes  that  the  Secretary  of  War  has 
further  designated  in  the  selection  of  the  rights  for 
acquisition : 

^^That  in  the  event  said  owners  ^  *  *  shall  fail 
or  refuse  to  carry  out  the  requirements  last  above 
set  forth,  at  the  time  required  by  the  Chief  of 
Engineers,  United  States  Department  of  War, 
then  and  in  that  event,  plaintiff  shall  have  the 
option  to  either  take  the  said  concrete  aggregates 
without  recovery  of  gold  contents  thereof,  if  any 
there  be,  or  to  carry  out  the  requirements  so  failed 
or  refused  by  the  said  defendants.''  (Italics  ours.) 
(T.  R.  pp.  9-10.) 

The  complaint  continues  with  the  allegation: 

^^That  the  estate  or  interest  in  and  to  the  said 
land  *  *  *  which  the  plaintiff  intends  to  seek,  take, 
acquire,  condemn,  hold  and  own  by  these  proceed- 
ings.'' (T.  R.  p.  11.) 

is  the  same  right  selected  by  the  Secretary  of  War  and 
herein  immediately  above  set  forth  at  length. 
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The  complaint  further  sets  forth  that  adequate 
funds  are  available  to  pay  any  award  that  may  be 
made  in  the  action  out  of  an  approved  appropriation 
(T.  R.  p.  12),  and  that  pursuant  to  U.  S.  Code,  Title 
33,  Section  594,  respondent  is  entitled  to  immediate 
possession  of  the  land  to  the  extent  of  the  interest 
to  be  acquired  (T.  R.  pp.  13-14),  and  that  necessary 
formalities  have  been  indulged  to  entitle  respondent 
to  an  order  for  immediate  possession.  (T.  R.  p.  15.) 

In  addition  to  a  prayer  that  the  interest  herein 
above  described  at  length  be  awarded  to  respondent, 
the  complaint  contains  the  additional  prayer  that : 

^^such  right,  power,  and  privilege  of  use  and 
occupancy  of  said  land  and  the  removal  of  con- 
crete aggregates  from  and  out  of  said  land  to  be 
uninterrupted  during  said  period  of  two  years, 
free  from  any  right  or  claim  of  any  defendants 
herein  to  at  all  interfere  with  or  interrupt  such 
use  and  occupancy  by  the  United  States  of  Amer 
ica,  and  all  thereof  for  the  purposes  aforesaid. 

That  the  Court  adjudge  and  decree  that  what- 
ever right  or  interest  each  or  all  of  said  defend- 
ants may  have  in  and  to  said  land  be  held  in  abey- 
ance, and  particularly  each  their  right  to  the 
mining  of  said  land,  be  held  in  abeyance  for  and 
during  the  said  period  of  said  use  and  occupancy 
of  said  land  sought  to  be  acquired  herein  shall 
continue,  and  that  the  Court  likewise  adjudge  the 
value  of  any  detriment  suffered  or  to  be  sustained 
by  said  defendants,  and  each  of  them,  by  reason  of 
such  use  and  occupancy  by  plaintiff,  and  such 
holding  in  abeyance  of  any  such  rights  that  each 
said  defendant,  or  any  of  them,  may  have  to  mine  j 
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said  land  as  aforesaid,  and  that  the  award  there- 
for when  made  and  paid  by  plaintiff  herein  be 
adjudged  and  decreed  to  be  the  full  and  just  com- 
pensation for  the  taking  of  said  use  and  occu- 
pancy, as  aforesaid/' 
(T.  R.  pp.  32-33.) 

To  enable  its  contractor  to  take  possession  and  com- 
mence operations  at  once,  respondent  petitioned  the 
Court  for,  and  the  Court  gave  and  made  its  order  in 
these  words : 

^^Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed  that  the  plaintiff  be  and  it  is  hereby  en- 
titled to  and  shall  be  given  immediate  possession 
and  use  of  the  land  described  in  the  complaint 
herein,  and  hereafter  described,  and  plaintiff  is 
hereby  authorized  to  take  possession  of  said  land 
to  proceed  with  the  ])ublic  w^ork  thereon  author- 
ized by  Congress  and  directed  by  the  Secretary  of 
War  and  the  Attorney  General  of  the  United 
States  in  the  manner  as  set  forth  in  said  com- 
plaint." 

(T.  R.  pp.  38-39.) 

Thereupon  the  contractor,  armed  with  a  copy  of  this 
order,  took  over  the  property  (T.  R.  pp.  195-197,  205- 
206),  stacked  lumber  on  it,  stored  powder  on  it,  cut 
and  installed  power  poles  and  strung  a  powder  line 
(T.  R.  pp.  197-204;  Def.  Exs.  I,  J,  K,  L),  took  a  small 
amount  of  gravel  (T.  R.  ])p.  256,  260,  271-272),  and 
placed  a  lock  on  the  gate,  enabling  only  the  contractor 
access  to  the  pro])erty  except  appellant  Morrison  was 
given  access  to  a  cabin  located  thereon.  (T.  R.  p.  206.) 
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Properly  regulated,  the  excavation  and  elevation, 
the  water  and  power,  and  the  removal  of  tailings  had 
a  monetary  value  to  appellants  of  ten  cents  per  cubic 
yard  (T.  R.  p.  222)  if  production  was  limited  to  100 
cubic  yards  per  hour  (T.  R.  pp.  221-223),  but  it  was 
impossible  for  appellants  to  realize  this  value,  or  avail 
itself  of  the  advantages  contemplated  because  the  con- 
tractor refused  to  restrict  his  output  to  a  rate  which 
the  water  and  power  furnished  would  handle.  (T.  R. 
pp.  223-224.)  Therefore  appellants  could  not,  and 
would  not  meet  the  conditions  set  forth  in  the  com- 
plaint : 

"thsit  in  the  process  of  removing  said  concrete, 
aggregates  from  and  out  of  said  land  for  the  pur- 
poses and  as  aforesaid  provision  for  recovery  of 
the  gold  contents  of  such  material  be  made,  upon 
terms,  conditions,  and  in  the  manner  as  follows: 
The  sand  and  gravel  plant  to  be  constructed  by 
the  United  States  of  America  so  as  to  permit  the 
installation  of  gold  recovery  devices  requiring  a 
vertical  drop  of  not  more  than  20  feet  for  ma- 
terials w^hicli  will  pass  a  standard  i^:"  screen  and 
a  vertical  drop  of  not  more  than  8  feet  for  mate- 
rial which  is  retained  on  a  standard  1/4"  screen  but 
passes  a  standard  1''  screen,  said  gold  recovery 
devices  to  be  furnished,  installed,  and  operated  by 
the  owner,  and,  except  as  specifically  indicated  be- 
low, without  cost  to  the  United  States  of  America. 

(A)  All  material  will  pass  a  standard  1" 
screen  to  be  segregated  by  the  United  States  of 
America  into  two  sizes  and  delivered  to  the  gold 
recovery  devices  by  force  of  gravity  from  screen 
or  trommel  in  such  a  manner  that  no  material 
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amount  of  gold  is  lost  before  delivery.  Separate 
sizes  to  be  delivered  to  the  top  of  the  gold  recov- 
ery devices  are  as  follows: 

(a)  All  material  which  will  pass  a  standard 
1/4"  screen; 

(b)  AH  material  which  is  retained  on  a 
standard  Y^'  screen  but  passes  a  standard  1" 
screen. 

(B)  Sufficient  water  to  be  delivered  by  the 
United  States  of  America  to  the  top  of  the  gold 
recovery  devices  for  their  efficient  operations,  such 
amount  not  to  exceed  2,100  gallons  per  minute. 

(C)  Sufficient  electrical  energy  to  be  delivered 
by  the  United  States  of  America  to  the  gold  re- 
covery devices  for  their  efficient  operation,  such 
amount  not  to  exceed  20  horsepower  of  connected 
load. 

(D)  Material  returned  from  the  gold  recovery 
devices  to  be  removed  by  the  United  States  of 
America  at  such  a  rate  as  will  prevent  clogging  or 
backing  up  to  such  an  extent  as  would  interfere 
with  the  operation  of  the  gold  recovery  devices. 

(E)  All  machinery,  plant,  buildings,  etc.,  to 
be  removed  by  the  United  States  of  America  from 
said  property  within  120  days  after  acceptance 
from  the  contractor  of  the  completed  dam  by  the 
United  States  of  America. 

(F)  Any  and  all  roads  on  the  property  which 
are  used  in  the  construction  of  the  Ruck-a-Chucky 
Dam  to  be  returned  to  the  above  mentioned  owner 
at  the  expiration  of  the  easement  in  as  good  con- 
dition as  when  the  Government 's  operation  began. 
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The  above  provisions  to  be  subject  to  the  owner 
conforming  to  the  following  stipulations: 

(1)  The  owner  to  operate  the  gold  recovery 
device  in  such  a  manner  and  at  a  rate  that  the 
prime  purpose  of  the  sand  and  gravel  plant,  i.e., 
the  production  of  cleaned,  well-graded  sand  and 
gravel,  will  not  be  retarded. 

(2)  If  the  owner  elects  to  exercise  his  privi- 
lege of  extracting  the  gold  and  other  precious 
metals  from  the  materials  disturbed  by  the  United 
States,  he  is  to  furnish,  install,  and  operate  gold 
recovery  devices  which  will  require  vertical  clear- 
ances as  follows : 

(a)  A  vertical  drop  of  not  more  than  20  feet 
for  material  which  will  pass  a  standard  ^4" 
screen. 

(b)  A  vertical  drop  of  not  more  than  8  feet 
for  material  w^hich  is  retained  on  a  standard  ^" 
screen,  but  passes  a  standard  1"  screen. 

(3)  The  owner  to  return  all  material,  after  the 
removal  of  gold  and  other  precious  minerals  there- 
from by  force  of  gravity,  at  the  same  rate  and  of 
the  same  consistency  as  delivered  to  the  gold  re- 
covery devices,  with  a  loss  of  not  more  than  5 
percent. ' ' 

(T.  R.  pp.  7-9.) 

thus  nullifying  the  option  given  to  appellants,  and 

bringing  directly  into  being  the  alternative  provided: 

^'That  in  the  event  said  owners,  R.  J.  Miedel, 
F.  A.  O'Connor  and  Stella  O'Connor,  shall  fail  or 
refuse  to  carry  out  the  requirements  last  above  set 
forth,  at  the  time  required  by  the  Chief  of  Engi- 
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neers,  United  States  Depaiiment  of  War,  then  and 
in  that  event  the  plaintiff  shall  have  the  option  to 
either  take  the  said  concrete  aggregates  without 
recovery  of  gold  contents  thereof,  if  any  there  be, 
or  to  carry  out  the  requirements  so  failed  or  re- 
fused by  the  said  defendants." 
(T.  R.  pp.  9-10.) 

Had  it  been  possible  to  correlate  the  gravel  separat- 
ing plant  with  the  gold  recovery  plant,  and  had  con- 
struction proceeded  as  ])lanned,  the  proposed  cash 
consideration  plus  the  obligations  upon  the  contractor 
to  excavate  and  elevate  the  gravel,  furnish  water  and 
power,  and  remove  the  tailings  would  have  resulted 
in  a  recovery  to  the  appellants  of  $34,000  in  gold 
from  the  property  without  cost  to  them.  (T.  R.  p.  429.) 
It  would  have  absorbed  what  otherwise  would  have 
been  an  expense  to  appellants  of  $10,000  to  process 
that  same  gravel  in  order  to  recover  that  gold. 

Had  the  respondent  not  obtained  the  order  for  im- 
mediate and  exclusive  possession  and  taken  over  ap- 
pellants' property,  appellants  would  have  mined  said 
property  in  a  period  of  six  months,  and,  during  the 
time  they  were  excluded  from  possession  would  have 
effected  a  net  recovery,  over  and  above  the  expenses 
of  operation  of  $138,000  to  $150,000.  By  deferring  this 
recovery  for  one  year  and  eleven  months  appellants 
have  lost  interest  on  that  amount  at  77^,  or  $18,515  to 
$20,125. 

After  hearing  all  the  evidence,  and  the  offers  of 
proof,  the  Court  awarded  $1745  damages  (T.  R.  p.  89) 
for  the  bare  possession  of  the  property  (T.  R.  pp.  87, 
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88),  nothing  at  all  for  the  incorporeal  riglit  to  take 
gravel  from  October  17,  1939  to  September  13,  1941 
(T.  R.  p.  87),  and  nothing  at  all  for  the  taking  of  the 
right  to  mine  the  jn'operty  during  that  period.  The 
reajson  assigned  for  awarding  no  recovery  for  the 
incorporeal  right  to  take  gravel  was  that  none  was  in 
fact  taken  (T.  R.  p.  87),  and  that  no  market  value  was 
established  for  the  value  of  the  original  incorporeal 
rights  sought  to  be  taken  apart  from  the  value  of  the 
land  itself.  (T.  R.  p.  87.)  No  reason  was  assigned  for 
allowing  no  recovery  for  the  deprivation  of  the  right 
to  mine. 


ANALYSIS  OF  THE  RIGHTS  TAKEN. 

In  appealing,  no  attack  is  made  upon  the  award  of 
the  Court  for  the  bare  possession  of  the  property.  In 
so  far  as  the  right  of  bare  possession  is  concerned,  the 
award  was  more  than  fair.  Although  no  appeal  has 
been  taken  therefrom,  appellants  hereby  agree  that  if 
this  Honorable  Court  reverses  the  judgment  of  the 
district  judge  because  of  his  failure  to  award  com- 
pensation for  all  of  the  rights  taken  from  appellants, 
that  portion  of  the  judgment  may  also  be  set  aside 
and  a  revaluation  made  in  toto. 

Appellants  assign  as  error  the  failure  to  render  any 
judgment  in  favor  of  appellants  for  the  right,  during 
one  year,  ten  months,  and  twenty-seven  days,  to  take 
gravel  and  gold  from  their  property. 

Stripped  of  unnecessary  verbiage,  the  respondent 
sought 


18 


^^the  right  *  ^  *  for  *  *  *  two  years  from  the 
*  *  *  entry  of  an  order  *  *  *  granting  *  *  *  pos- 


session *  *  *  of  taking  ^  *  *  concrete  aggregates 
*  *  *  in  *  *  *  the  construction  of  said  *  *  *  project, 
and  *  *  *  such  other  rights  ^  *  *  as  may  be  inci- 
dental *  *  *  free  from  any  right  *  *  *  of  *  *  *  de- 
fendants *  *  *'^ 
(T.  R.  pp.  11-12.) 

In  the  exercise  of  this  right  respondent  proposed  to 
enter  upon  appellants'  property  and  remove  gravel, 
and,  if  necessary 

^^take  *  *  *  aggregates  without  recovery  of  gold" 
(T.  R.  pp.  9-10.) 

This  language  permits  but  one  interpretation,  and 
that  is,  if  appellants  could  not  save  the  gold,  and  the 
evidence  established  that  they  could  not  (R.  T.  pp.  223- 
224),  respondent  might  take  such  gravel  and  sand,  with 
gold,  as  they  desired  for  the  construction  and  mainte- 
nance of  the  dam.  By  the  complaint,  and  by  the  order, 
no  limitation  w^as  placed  on  the  quantity.  Without  in 
any  way  violating  the  language  of  the  complaint  or 
the  language  of  the  order  giving  it  possession  and 
starting  the  tw^o  year  period,  respondent  could  have 
removed  and  used  every  scrap  of  gravel  and  gold  from 
appellants'  property. 

A  legal  analysis  of  the  right  taken, 

^*The  right  for  two  vears  from  the  entry  of 
an  order  granting  i)ossession  of  taking  concrete 
aggregates  in  the  construction  of  said  project  and 
such  othei*  rights  as  may  be  incidental,  free  from 
any  right  of  defendants,  and  to  take  aggregates 
without  recovery  of  gold'' 


19 


shows  that  it  was  what  is  in  law  termed  a  profit 
a  prendre,  and  that  by  its  terms  it  commenced  to  run 
October  17,  1939,  and  continued  until  September  13, 
1941.  During-  any  of  that  period  had  respondent  built 
the  proposed  dam,  it  could  have  exercised  that  right  to 
its  fullest  extent.  Looked  at  as  a  profit  a  prendre,  re- 
spondent did  not  acquire  any  physical  gravel,  not  one 
pebble.  Instead  it  acquired  an  incorporeal  right  to 
enter  upon  the  property  and  take  gravel. 

The  rule  of  *^ profit  a  prendre"  which  is  the  right  to 
take  something  out  of  the  soil  of  another  as  a  right  of 
common  and  also  some  minor  rights  as  a  right  to  fish, 
hunt,  and  hawk,  or  to  mine  metals,  dig  for  oil  or  take 
oil  from  the  land,  applies  to  extraction  of  gold. 

Gold  Miyiing  &  Water  Co.  v.  Swinnerton,  

Cal.  App.  (2d)  ,  121  P.  (2d)  840,  843. 

^^  Profits  a  j^rendre"  consists  of  a  right  to  take  a 
part  of  the  soil  or  product  of  the  land  of  another  in 
which  there  is  a  supposed  value. 

f/.  S,  V.  1070  Acres  of  Land,  52  F.  Supp.  378, 
380. 

^^ Profit  a  prendre"  is  defined  to  be  the  right  of  tak- 
ing soil,  gravel,  minerals,  and  the  like  from  the  land 
of  another. 

Black  V.  ElkJiorn  Mining  Co.,  49  Fed.  549,  551 ; 
Payne  v.  Sheets,  75  Vt.  335,  55  Atl.  656 ; 

Munsey  v.  Mills  &  Garrity,  Tex ,  283 

S.  W.  754,  759 ; 
Trimble  v.  Kentucky  River  Co.,  235  Ky.  301,  31 
S.  W.  (2d)  367; 
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Sa7ita  Rita  Co.  v.  Board  of  Equalisation,  101 

Mont.  268,  54  P.  (2d)  117,  127; 
Waller  v.  Dtvellee,  187  Iowa  1384, 175  N.  W.  957, 

960. 

*^ Profit  a  prendre''  creates  interest  in  realty  in  na- 
ture of  covenant  running  with  the  land,  distinguished 
from  personal  obligation  of  the  owner. 

Richfield  Oil  Co.  v.  Hercules  Gas  Co.,  112  Cal. 
App.  431,  297  Pac.  73,  75. 

It  €arries  the  right  of  entry  and  right  to  remove 
from  lands  designated  products,  '^profits". 

Richfield  Oil  Co.  v.  Hercules  Gas  Co.,  112  Cal. 
App.  431,  297  Pac.  73,  75. 

The  principal  feature  of  a  profit  a  prendre  is  that 
it  is  an  interest  or  estate  in  the  land  itself  which  dis- 
tinguishes it  from  a  ])ure  ^'easement"  w^hich  is  a  right 
or  interest  without  profit,  there  being  in  case  of  an 
easement  an  absence  of  all  right  to  participate  in  the 
profits  of  the  soil  charged  therewith. 

Richfield  Oil  Co,  v.  Hercules  Gas  Co.,  112  Cal. 
App.  431,  297  Pac.  73,  75. 

An  ^^ easement"  and  a  right  to  ^^ profit  a  prendre" 
each  is  incorporeal  real  property,  involving  possession 
for  use  of  land,  the  title  and  the  broader  right  to  pos- 
session of  which  is  in  another,  the  distinguishing  fea- 
ture of  profit  a  prendre  being  the  right  to  take  from 
the  land  part  of  the  soil  or  a  product  of  it,  and  of  an 
easement  being  the  absence  of  all  right  to  participate 
in  the  profits  of  the  soil. 

Saratoga  Corpn.  v.  Pratt,  227  N.  Y.  429,  125 
N.  E.  834,  838. 
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An  oil  and  gas  lease  for  Oklahoma  land  containing 
usual  provisions  creates  in  lessee  a  present  interest  or 
estate,  which  is  an  incorporeal  hereditament,  some- 
times called  a  '^profit  a  prendre '\ 

Francis  v.  Superior  Oil  Co.,  102  F.  (2d)  732, 
734. 

An  oil  lease  for  an  indefinite  term  or  for  a  term  of 
years  and  as  long  thereafter  as  oil  or  gas  may  be  found 
in  the  land,  creates  in  lessee  a  ^^  profit  a  prendre  in 
gross". 

Payne  v.  Callahan,  37  Cal.  App.  (2d)  503,  99  P. 

(2d)  1050,1056; 
Dittton  V,  Tfderstate  Invest,  Co.,  Cal.  App. 

(2d)  ,  113  P.  (2d)  492,  494; 

Phillips  V.  Bruce,  41  Cal.  App.  (2d)  404,  106  P. 

(2d)  922,924; 
Tanner  v.  Title  Ins.  &  Trust,  20  Cal.  (2d)  814, 

129  P.  (2d)  383,386; 
Dallapi  v.  Campbell,  45  Cal.  App.  (2d)  541,  114 

P.  (2d)  646,  650; 
LaLugana  Ranch  Co.  v.  Dodge,  18  Cal.  (2d)  132, 

114  P.  (2d)  351,353,354; 
United  States  v.  Stanolined  Company,  113  F. 

(2d)  194,  198; 
Lever  v.  Smith,  30  A.  C.  (2d)  667,  87  P.  (2d) 

66,  68 ; 
Austin  V.  Hallmark  Oil  Co.,  21  Cal.   (2d)  718, 

134  P.  (2d)  777,  785; 
Romero  v.  Brewer,  58  Cal.  App.  (2d)  759,  137 

P.  (2d)  872,874; 
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Richfield  Oil  Co,  v.  Hercules  Gas  Co.,  112  Cal. 

App.  431,  297  Pac.  73,  75 ; 
Bahney- Johnston  Corp,  v.  Walden,  4  Cal.  (2d) 

637,  52  P.  (2d)  237. 

While  the  complaint  designates  the  right  taken  by 
the  Government  as  an  ^^ easement'',  it  is  not,  techni- 
cally, an  easement.  An  easement  is  a  privilege  without 
profit.  A  right  by  which  one  person  is  entitled  to  re- 
move and  appro])riate  for  his  own  use  any  part  of  the 
soil  belonging  to  another,  or  anything  growing  in  or 
attached  to  or  existing  upon  the  land,  for  the  sake  of 
the  benefit  to  be  gained  of  the  property  thereby  ac- 
quired in  the  thing  removed,  has  always  been  consid- 
ered in  law  a  definite  species  of  right  distinct  from  an 
easement  and  is  commonly  called  ^'profit  a  prendre". 
A  conveyance  of  land  with  a  mill  and  dam  thereon, 
granting  use  of  a  gravel  pit  located  on  other  lands  of 
the  grantor,  for  making  repairs  necessary  to  the  dam, 
has  been  held  to  give  the  grantee  the  right  to  remove 
the  necessary  gravel  for  repairing  the  dam,  being  a 
'^profit  a  prendre",  and  although  in  some  respects  like 
an  easement,  technically  not  an  easement. 

Walker  v.  Dtvellee,  187  Iowa  1384,  175  N.  W. 
957,  958. 

An  examination  of  the  history  of  the  Ruck-a-Chucky 
Dam  shows  conclusively  that  the  respondent  intended, 
rather  than  to  buy  gravel,  rather  than  to  limit  the 
amount  of  gravel  to  which  it  wu)uld  be  entitled  to 
remove,  to  take  the  absohite  right  to  remove  from 
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appellants-  propei-ty  an  indefinite  amount  of  gravel, 
even  to  take  and  use  the  entire  deposit,  if  necessary. 

Public  No.  409— 74th  Congress,  H.R.  6732,  approved 
August  30,  1935,  and  Rivers  and  Harbors  Committee 
Document  Nimibered  50,  Seventy-Fourth  Congress 
provided  for  a  dam.  The  location,  size,  cost,  and  struc- 
tural material  were  not  specified.  These  were  details, 
by  the  terms  of  those  two  enactments,  left  to  the 
United  States  War  Department  Engineers.  These  were 
not  worked  out  until  Mav  of  1939. 

*^Q.  Who  was  the  engineer  in  your  office  w^ho 
estimated  the  cost  of  construction  of  this  dam  ? 

A.  All  of  those  estimates  were  prepared  under 
my  direction. 

Q.     Your  supervision? 

A.     That  is  correct. 

Q.     They  were  made  about  when? 

A.    About  May,  1939.'' 

(T.  R.  p.  96.) 

When,  after  examination,  the  engineers  determined 
that  the  site  originally  selected  was  no  longer  usable, 
the  project  was  not  abandoned.  Instead,  the  engineers 
looked  elsewhere  for  a  new  site  for  the  same  dam  that 
Congress  had  already  authorized  in  the  year  1935. 

^^A.  It  was  along  in  May — I  forgot  the  exact 
date — in  May  of  1940,  that  the  portal  of  that  ex- 
ploratory tunnel  was  uncovered. 

Q.     Was  it  afterwards  determined  by  the  War 
Department  that  it  would  be  necessary  to  select 
another  site? 
A.     It  was. 
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Q.  And  did  you  figure  on  selecting  a  site  near 
there  downstream  or  upstream  ? 

A.  At  first  we  explored  a  site  downstream, 
about  a  mile  downstream  from  the  original  site, 
and  we  spent  some  months  in  diamond-drilling 
and  tunneling  in  that  area  ""  *  ""  further  explora- 
tory work  was  then  continued  upstream  from  the 
site  at  w^hich  the  last  slide  occurred,  and  four  sites 
in  that  locality  were  mapped  and  preliminary 
geological  explorations  made  to  determine  the 
most  feasible  locality. 

Q.     And  was  a  determination  made? 

A.     Yes. 

Q.     About  w^hen? 

A.     About  November,  1940,  or  December,  1940." 

(T.R.  pp.  108-109.) 

In  casting  about  for  a  new  location,  at  all  times  the 
engineers  intended  to  exercise  their  profit  a  prendre 
in  appellants'  land,  had  it  been  convenient  for  them 
to  do  so. 

^^Q.  Mr.  Goodall,  you  considered — your  office 
considered  that  wherever  that  dam  was  built  on 
this  river,  it  was  still  the  same  project,  did  you 
not? 

A.    We  did. 

Q.  And  it  was  your  intention  at  all  times  while 
you  were  looking  for  another  site,  to  use  as  much 
of  these  concrete  aggregates  as  you  might  see  fit 
to  use  for  the  construction  of  any  dam,  wherever 
it  mi^'ht  be  on  this  river? 

A.  That  w^ould  depend  on  where  the  dam  w^as 
built,  and  the  tyi^e  of  dam  finally  chosen  in  an 
alternate  site. 
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Q.  Let  me  put  it  this  way :  that  it  was  your  in- 
tention, when  vou  looked  at  and  examined  the  site 
downstream  from  the  original  site,  to  use  this 
gravel  if  you  built  a  concrete  arch  there  ? 

A.     That  is  correct. 

Q.     And  it  was  your  intention,  if  you  selected  a 
site  where  this  gravel  is  more  available  than  any 
other  gravel,  and  you  required  any  concrete  aggre- 
gates, to  use  this  gravel,  was  it  not? 
******* 

Mr.  McMillan.     I  offer  that  objection,  on  the 

ground  it  is  too  speculative  and  remote. 

The  Court.     The  objection  is  sustained. 
******* 

Q.  Now,  those  investigations  to  determine  the 
site  were  made  pursuant  to  this  same  Act  of  Con- 
gress authorizing  the  construction  of  the  Ruck-a- 
Chucky  Dam,  were  they  not  ? 

A.    Yes. 

Q.  Are  you  able  to  tell  at  this  time,  had  the 
second  site  been  selected,  the  number  of  vards  of 
concrete  aggregates  that  would  have  been  re- 
quired for  the  construction  of  that  dam  ? 

Mr.  McMillan.  I  object  to  that,  may  it  please 
your  Honor,  on  the  ground  it  is  purely  specula- 
tive, too  remote,  and  necessarily  this  engineer  has 
made  no  mistake  at  all  with  reference  to  these 
later  sites. 

Q.  You  have  made  no  estimates  with  reference 
to  that,  have  you? 

A.     We  made  an  estimate  of  the  lower  site. 

Q.     But  it  was  never  selected,  as  I  understand? 

A.     No,  because  it  cost  too  much  money." 

(T.  R.  pp.  118-120.) 
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Appellants  assign  as  error  the  refusal  of  the  dis- 
trict judge  to  allow  the  witness  to  answer  the  ques- 
tions above  set  forth.  It  is  urged  that  a  truthful  an- 
swer would  have  shown  that  from  May,  1940,  to  De- 
cember, 1940,  the  amount  of  gravel  that  would  have,  or 
might  have,  been  taken,  under  and  pursuant  to  the 
profit  a  prendre  taken  by  condemnation,  was  uncertain 
and  indefinite. 

Instead  of  permitting  appellants  to  show,  fully,  the 
uncertainty  of  the  amount  of  gravel  withdrawable 
under  the  profit  a  prendre  so  taken  and  condemned, 
the  district  judge  permitted  respondent  to  prove,  over 
ai^pellants'  objection,  that  the  extent  of  intended  exer- 
cise and  enjoyment  of  a  profit  a  prendre  so  taken  and 
condemned,  was  definitely  limited. 

'^Q.  Was  it  estimated,  the  quantity  of  gravel 
concrete  required  in  the  construction  of  that  dam  ? 
Mr.  Cornish.  Just  a  moment. 
If  the  Court  j)lease,  I  object  to  that  on  the 
ground  it  is  incompetent,  irrelevant  and  imma- 
terial. I  refer  your  Honor  to  the  complaint,  and 
in  the  complaint  it  sets  forth  that  the  Govern- 
ment is  condemning  the  right,  for  a  period  of  two 
years,  to  take  gravel  from  this  property  for  use 
in  the  construction,  or  incidental  to  the  construc- 
tion of  this  project.  Nowhere  in  the  complaint  is 
the  amount  of  gravel  which  the  Government 
thought,  at  the  time,  it  might  take,  set  forth,  and 
in  no  wise  in  the  comj)laint  does  the  Government 
limit  itself  as  to  the  amount  that  it  would  take 
from  the  property  *  *  * 

(Argument  followed.) 
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The  Court.     The  objection  is  overruled.    Pro- 
ceed." 

(T.R.  pp.  97  and  106.) 

To  further  impress  the  exact  nature  of  the  right  so 
taken  and  condemned,  and  to  conclusively  establish  its 
unlimited    character,    again    appellants   refer   to   the 
record.  Without  prolonging  this  brief  by  quotation  at 
length,  these  significant  facts  appear  in  the  testimony : 
First:     Respondent  approached  appellants  for 
the  purpose  of  negotiating  a  purchase  of  appel- 
lants' gravel.  (T.  R.  pp.  278-279.) 

Second:  Appellants  offered  to  furnish  re- 
spondent with  gravel,  to  be  paid  for  as  delivered, 
on  a  royalty  basis,  thus  offering  to  sell  a  tangible 
product  of  their  land,  not  offering  to  sell  an  in- 
corporeal profit  a  prendre  in  their  land.  (T.  R.  p. 
279.) 

Third:  A  sale  of  gravel  was  not  acceptable  to 
respondent.  (T.  R.  p.  279.) 

Fourth:  Respondent  sought  to  negotiate  a 
cash  price  for  which  it  would  receive : 

(a)  A  profit  a  prendre  to  take  gravel  and 
sand  from  appellants'  property; 

(b)  That  said  products  could  be  taken  from 
any  place  over  the  area  of  appellants'  land,  and 
from  any  depth ; 

(c)  That  the  amount  to  'be  taken  be  not 
limited ; 

(d)  That  appellants  refrain  from  mining 
their  land  for  two  years  to  allow  respondent 
full,  complete,  unobstructed  possession  and  use 
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of  the  land,  save  only  to  recover  the  gold  from 
the  gravel  as  a  corollary  to  the  process  of  re- 
moving the  gravel  and  sand. 

(T.  R.  pp.  207-212,  215-222,  226,  227,  280-284.) 

The  rights  taken  by  respondent  are  defined  in  the 
complaint.  As  so  defined,  we  have  seen,  they  amount 
to  a  profit  a  prendre,  milimited  as  to  the  extent  of  the 
privilege  of  exercise.  All  of  the  surrounding  circmn- 
stances  clearly  show  a  deliberate  intent  that  the  extent 
of  the  respondent's  right  should  be  unlimited  for  its 
two  year  duration. 

^^The  Tennessee  rule  is  that  the  compensation 
to  be  i^aid  the  owner  is  to  be  upon  the  assimip- 
tion  that  the  easement  will  be  enjoyed  to  its  fullest 
extent.  That  appears  to  be  the  Temiessee  rule,  and 
it  is  also  the  federal  rule,  except  under  the  fed- 
eral rule  the  just  compensation  to  be  paid  the 
landowner  turns  upon  the  question  of  the  effect 
the  enjo\^nent  of  the  easement  to  its  fullest  ex- 
tent will  have  upon  the  cash  market  value  of  the 
propeily  upon  which  the  easement  is  imposed. 
Under  either  rule,  whether  the  loss  to  the  owner 
is  to  be  paid  for  as  damages  inflicted  by  the  im- 
position of  an  easement  or  by  way  of  just  com- 
pensation for  the  thing  taken,  the  result  should 
be  the  same  if  the  market  value  of  the  property 
before  and  after  the  imposition  or  taking  is  used 
as  the  measure  of  loss  or  damage.  The  question 
is,  how  does  the  easement  affect  the  market  price 
of  the  property  *  *  *,  Specifically  if  the  imposed 
easements  leave  the  pro])erty  less  marketable  be- 
cause as  to  some  of  it  the  owTier  of  the  fee  or 
servient  estate  cannot  use  it  at  all  or  camiot  use 
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it  as  effectively  or  profitably,  the  Commission  will, 
from  the  material  facts  before  it,  determine  the 
extent  to  which  the  inability  to  use  the  property 
upon  which  the  easement  is  imposed  at  all  or  in 
parts,  affects  the  fair  cash  market  price  of  the 
whole.  The  adverse  effect  upon  the  market  price, 
that  is,  the  amount  the  imposition  of  the  easement 
has  reduced  it,  will  constitute  the  just  compensa- 
tion due  the  owTier/' 

United  States  v.  Indian  Creek  Marble  Company, 
D.C.E.D.  Temi.,  40  F.  Supp.  811,  821. 

In  the  interpretation  and  definition  of  the  right  so 
taken  and  condemned,  that  provision  was  made  as 
above  set  forth  for  the  saving  of  the  gold  by  appellants 
caimot  in  any  wise  narrow  the  broad  and  unlimited 
right  taken.  Those  safeguards  were  based  upon  an 
hypothetical  rate  of  production  of  100  cubic  yards  per 
hour  (T.  R.  pp.  221-223)  and  since  the  respondent  saw^ 
fit  to  eliminate  any  restriction  of  maximum  rate  of 
production  of  sand  and  gravel,  these  '^safeguards'' 
were  of  no  value,  and  did  not,  and  could  not,  enable 
appellants  to  recover  the  gold.  (T.  R.  pp.  223-224.) 

Therefore,  for  the  purpose  of  placing  a  value  upon 
this  profit  a  prendre  so  taken  and  condemned  by  re- 
spondent, it  must  be  interpreted  in  its  broader  signifi- 
cance, as  the  right  to  enter  upon  appellants'  property 
and  rights,  mine  the  entire  property,  had  respondent 
seen  fit  to  do  so,  as  long  as  in  so  doing  respondent  was 
producing  gravel  for  the  construction  and/or  mainte- 
nance of  the  Ruck-a-Chucky  Dam,  ajid,  in  addition 
thereto,  had  respondent  elected,  stockpiling  all  of  the 
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gravel  in  the  appellants'  land  in  that  period  of  two 
years  that  it  would  ever  need  in  the  construction  or 
maintenance  of  the  Ruck-a-Chucky  Dam,  thereby  re- 
moving and  retaining  all  of  the  gold,  which  respond- 
ent's witness,  Arthur  F.  Bishop,  testified  was  present 
and  recoverable  in  quantities  at  the  rate  of  34.1^  per 
cubic  yard  (T.  R.  p.  417),  and,  on  respondent's  wit- 
ness' testimony  of  quantity  present,  535,000  cubic 
yards  (T.  R.  p.  362),  removing,  retaining  and  keeping 
gold  of  the  value  of  $182,435. 


FINDING  NO  EVIDENCE  OF  VALUE  OF  INCORPOREAL 
RIGHT  NOT  SUSTAINABLE. 

The  district  judge  made  his  finding 

^^That  no  market  value  has  been  established  for 
any  of  the  rights  originally  sought  to  be  taken  and 
condemned  in  said  land  by  plaintiff,  as  property 
separate  and  apart  from  the  land  itself." 
(T.  R.  p.  87.) 

In  making  this  finding,  the  district  judge  disre- 
garded the  testimony  of  two  of  the  w^itnesses  called  by 
respondent  for  the  purpose  of  establishing  values. 

After  testifying  that  the  highest  and  best  value  to 
which  the  land  could  be  put  was  dredge  mining,  and 
that  its  reasonable  market  value  for  that  purpose  on 
October  17,  1939  was  $12,000,  Mr.  Arthur  F.  Bishop 
testified : 

**Q.  And  in  your  opinion,  Mr.  Bishop,  that 
property  is  of  no  value  for  anything  but  mining, 
is  it? 
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A.     That  is  my  opinion. 

Q.  As  a  cabin  site,  as  a  farm,  as  a  ranch,  as  a 
place  for  pasturing  cattle,  it  would  have  prac- 
tically no  value  ? 

A.    No,  sir. 

Q.  Now,  what,  in  your  opinion,  Mr.  Bishop, 
would  be  the  reasonable  value,  the  fair  market 
value  of  the  privilege  of  going  onto  this  property 
without  any  interference  from  anyone,  for  a 
period  of  one  year  and  eleven  months,  and  remove 
gravel  or  any  other  minerals  that  might  be  found 
on  the  property  during  that  period? 

A.  Would  you  repeat  that  question  for  me, 
please  ? 

Q.     Mr.  Cornish.     Read  the  question,  please. 

The  Court.     The  reporter  will  read  the  question. 

(Question  read  by  the  reporter.) 

A.  Well,  if  I  would  be  going  on  the  property 
I  would  be  going  on  there  wdth  the  idea  of  mining, 
and  on  account  of  the  high  speculative  hazard 
there  1  wouldn't  give  any  more  than  that. 

Mr.  Cornish.    Q.    I  beg  your  pardon? 

A.  I  wouldn't  give  any  more  than  that  amount 
of  money. 

Q.  In  your  judgment  the  property  could  be 
completely  mined  in  a  year  and  eleven  months, 
couldn't  it? 

A.    Yes. 

Q.  And  from  what  you  found  from  your  test, 
be  mined  at  a  profit  ? 

A.     I  believe  so.  That  is  my  opinion. 

Q.  And  from  your  knowledge  of  the  middle 
fork  of  the  American  River,  the  gravels  on  this 
property  are  considerably  higher  in  gold  content 
than  the  gravels  on  the  stream  below — or  don't  you 
know  that? 
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A.  You  mean  the  position  of  this  property  as 
regards  the  American  River,  or 

Q.  The  gravels  on  this  particular  bar  have  a 
higher  gold  content  than  the  gravels  on  the  middle 
fork  of  the  American  River  to  the  south  and 
southwest  of  this  property? 

A.  Well,  I  don't  know  about  that.  I  couldn't 
answ^er  that. 

Q.    You  don't  know  about  that? 

A.     No,  I  couldn't  answer  that  question. 

Q.  But  you  would  feel  that  from  twelve  to 
thirteen  thousand  dollars  would  be  a  fair  price 
to  pay  for  the  privilege  of  taking  gravel,  or  any 
other  minerals,  off  this  ])roperty  for  a  period  of 
one  year  and  eleven  months? 

A.     That  is  my  opinion. 

Q.  And  in  your  opinion  the  mining  of  this 
property,  the  taking  of  the  minerals  from  this 
property,  is  the  highest  and  best  value  or  use  to 
which  the  property  could  be  put?" 

(T.  R.  pp.  411-412.) 

Similarly,  respondent's  witness  Richard  G.  Smith, 
after  similarly  testifying  that  on  October  17,  1939  the 
highest  and  best  use  to  which  the  land  could  be  put 
was  dredge  mining  and  that  for  that  purpose  it  had  a 
reasonable  market  value  of  $12,000,  testified  as  follows : 
^^Q.  Now,  in  your  judgment,  Mr.  Smith,  if  you 
owned  this  property,  and  someone  came  to  you  and 
said  that  they  wanted  the  exclusive  right,  inde- 
pendent of  any  interference  from  you,  to  remove 
gravel  from  this  bar  for  a  period  of  one  year  and 
eleven  months,  and  to  take  such  other  minerals  as 
they  may  see  fit,  what  in  your  o])inion  would  be  a 
I       fair  compensation  to  pay  to  you  as  the  owner  of 
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that  property  for  that  right,  given  on  the  10th  of 
October,  1939,  and  to  extend  for  a  period  of  one 
year  and  eleven  months  thereafter? 

A.     $12,000. 

Q.  In  other  words,  you  feel  that  in  that  tim 
that  they  could  take  out  everything  that  was  i 
the  property? 

A.     That  is  right/' 

(T.  R.p.430.) 

By  this  testimony  specifically,  and  by  other  testi- 
mony running  throughout  the  record,  it  was  estab- 
lished that  the  appellants'  land  was  valuable  for  only 
one  purpose,  dredge  mining,  and  that  it  could  rea- 
sonably and  economically  be  mined  out  in  less  than 
one  year  and  eleven  months.  Therefore,  it  logically 
follows,  for  the  reasons  explained  by  respondent's  two 
witnesses,  that  the  full  exercise  of  the  profit  a  prendre 
so  taken  and  condemned  by  respondent  was  the  equiv- 
alent of  the  full  enjoyment  of  the  fee  itself,  and,  for 
that  reason,  the  profit  a  prendre,  so  taken  and  con- 
demned by  respondent,  had  the  same  value  as  the  fee. 

The  finding  of  the  District  Judge  was  therefore 
erroneous. 


THE  INCORPOREAL  PROPERTY  A  PRENDRE  WAS  TAKEN, 
AND  VESTED  OCTOBER  17,  1939. 

This  action  was  brought  under  the  provisions  of 
U.  S.  Code,  Title  33,  Section  591.  That  section,  in 
turn,  provides  that  the  proceedings  shall  be  in  con- 
formity with  the  laws  of  the  State  in  which  the  action 
is  brought,  in  this  case,  the  laws  of  California.    In 
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construing  Section  591,  Title  33,  U.  S.  Code,  it  lias 
been  held  that  the  state  statute  prescribing  the  time 
that  title  vests  is  controlling. 

Empie  v.  United  States,  131  F.  (2d)  481. 

Appellants  concede  that  it  is  the  California  rule 
that  title  does  not  vest  in  the  condemnor  imtil  the 
money  is  paid,  and  that  the  money  was  not  paid  in 
this  cas-e.  There  is  no  doubt  but  that,  had  resi)ondent 
condemned  any  given  amount  of  gravel,  the  title  to 
the  gravel  would  not  have  passed,  no  compensation 
having  been  paid,  and  that  even  the  entry  into  pos- 
session of  the  tangible  gravel  condemned  would  not 
have  vested  the  title  in  respondent. 

But  appellants  earnestly  contend  that  it  was  not 
the  purpose  of  Congress,  in  adopting  U.  S.  Code  Title 
33,  Section  591,  that  the  state  law^  of  eminent  domain 
should  be  controlling  over  any  express  enactments  of 
Congress,  especially  over  U.  S.  Code,  Title  33,  Section 
594,  or  over  the  Constitution  of  the  United  States  of 
America. 

The  complaint  sets  forth: 

^^That  adequate  funds  are  available  for  paying 
any  and  all  awards  that  may  be  granted  herein 
to  any  of  said  above  named  defendants  or  to 
anyone  having  any  interest  in  and  to  said  land, 
from  an  appropriation  for  maintenance  and  im- 
provements of  existing  works  for  Rivers  and 
Harbors,  Act  approved  July  19,  1937." 

(T.  R.  p.  12.) 

The  purpose  of  this  allegation  was  to  give  the  Dis- 
trict Court  jurisdiction  to  make  an  order  placing  re- 
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spondent  in  immediate  posesssion.   That  order  (T.  R. 

pp.  38-40)  was  made  by  the  District  Court  pursuant 

to  U.  S.  Code,  Title  33,  Section  594,  which  requires, 

as  a  precedent  to  such  an  order : 

*' Provided,  that  certain  and  adequate  provi- 
sion shall  have  been  made  for  the  payment  of  just 
compensation  to  the  party  or  jjarties  entitled 
thereto,  either  by  previous  appropriation  by  the 
United  States  or  by  the  deposit  of  moneys  or 
other  form  of  security  in  such  amount  and  form 
as  shall  be  approved  by  the  Court  in  which  such 
proceedings  shall  be  instituted." 

U.  S.  Code,  Title  33,  Section  594. 

The  complaint  did  not  ask  for  a  general  two-year 
privilege,  but  asked  for  a  right  for  a  specific  period : 
^^of  two  years  from  and  after  the  time  of  the 
grantiyig  and  entry  of  an  order  by  this  court, 
granting  to  the  United  States  of  America  im- 
mediate possession  of  said  land  *  *  *"  (Italics 
ours.) 

(T.  R.  p.  11.) 

As  authorized,  as  defined  in  the  complaint,  and  as 
determined  by  the  order  of  the  District  Court  (T.  R. 
pp.  38-40),  this  incorporeal  jjrofit  a  prendre,  so  taken 
and  condemned  by  respondent  was  to  start  October 
17,  1939,  and  on  no  other  date. 

The  statute  authorizing  the  entry  into  possession 
provides  in  part: 

"*  *  *  the  United  States,  upon  the  filing  of  the 
petition  in  any  such  proceedings,  shall  have  the 
right  to  take  immediate  possession  of  said  lands, 


36 


easements,  or  rights  of  way,  to  the  extent  of  the 
interest  to   be  acquired,  and  proceed  with  such 
public  works  thereon  as  have  been  authorized  by 
Congress  *  *  ^''    (Italics  ours.) 
U.  S.  Code,  Title  33,  Section  594. 

To  hold  that  this  intangible,  incorporeal,  profit 
a  prendre,  for  a  two-year  period  to  commence  October 
17,  1939,  did  not  vest  because  the  purchase  price  had 
not  been  fixed  and  determined,  and  paid,  w^ould  do 
violence  to  the  express  wording  and  spirit  of  the 
federal  statute.  For  how  could  respondent  take  pos- 
session of  an  incorporeal  right,  to  start  at  that  in- 
stant, to  its  full  extent,  and  |:)roceed  to  use  it,  without 
that  right  *^ vesting''  in  respondent?  To  fix  any  day 
of  vesting  of  that  right  other  than  October  17,  1939 
would  have  deprived  the  respondent  of  the  privilege 
of  the  statute.  To  that  extent,  therefore,  the  federal 
statute  must  control. 

Under  that  statute  respondent  had  the  right  to 
exercise  the  incorporeal  profit  a  prendre  from  October 
17,  1939  to  September  13,  1941,  appellants  could  not 
have  prevented  the  enjo}Tnent,  during  that  period,  to 
the  fullest  extent  the  right  was  defined  by  the 
complaint.  In  the  humble  opinion  of  appellants, 
nothing  more  was  necessary  to  vest  that  right. 

Thus,  by  jjaramomit  public  right,  here,  respondent 
seizes  (1)  possession  of  40.34  acres  of  ground,  (2)  the 
right  for  tw^o  years  to  remove  gravel  and  gold  there- 
from for  use  in  the  construction  and  maintenance  of 
the  Ruck-a-Chucky  Dam,  and   (3)    the  right  during 
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that  period  to  mine  that  property.  These  were  the 
particular  interests  in  that  land  that  suited  respond- 
ent's purpose.  This  it  may  do.  But  in  so  doing,  it 
must  pay  just  compensation  therefor.  It  must  pay 
what  is  just  for  the  special  type  of  character  of  in- 
terest which  it  sees  fit  to  acquire. 

It  is  well  settled  that  the  government  may  acquire 
for  public  purposes  such  property  as  it  may  select ;  it 
may  take  such  interest  in  or  use  of  property  as  it  may 
determine;  it  may  fix  the  term  of  use;  it  may  use 
the  property  for  any  purpose.  These  powers  are 
executive. 

Monongahela  Navigation  Co,  v.  United  States, 

148  U.  S.  312,  37  L.  Ed.  463,  13  S.  Ct.  622 ; 
U^iited  States  v,  Netv  River  Collieries,  262  U.  S. 

341,  67  L.  Ed.  1014,  43  S.  Ct.  565; 
United  States  v.  Meyer  (7th  Cir.),  113  F.  (2d) 
387. 

The  extent  and  exercise  of  such  powders  is  not  of 
judicial  concern.  But  w^hat  compensation  shall  be 
awarded  and  the  rules  and  standards  applicable 
thereto  is  solely  a  judicial  function. 

Monongahela  Navigation  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  Ed.  463,  13  S.  Ct.  622. 

It  is  not  only  the  province  but  the  duty  of  the  Court 
to  see  to  it 

*Hhat  private  property  shall  not  be  taken  for 
public  purposes  without  just  compensation.'' 
Constitution,  Amendment  V. 
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DISTRICT  JUDGE'S  FINDING  NO  DAMAGE  SUFFERED 
IS  NOT  SUSTAINABLE. 

As  a  further  reason  for  denying  to  appellants  com- 
pensation for  the  taking  of  this  jjrofit  a  prendre,  the 
District  Judge  made  these  additional  findings: 

'^That  plaintiff  abandoned  the  land  subject  of 
this  action  on  September  13,  1941,  and  the  land 
was  returned  to  defendants  at  said  time  in  the 

same  condition  as  when  entered  upon  by  plaintiff. 
*  ^  * 

That  plaintiff  took  no  gravel  or  sand  or  other 
material  from  the  land  during  the  period  from 
October  17,  1939  until  September  13,  1941,  or 
exercised  any  rights  other  than  that  to  use  and 
occupy  the  land,  and  there  was  no  consequent 
diminution  in  the  value  of  said  land.  *  *  * 

That  defendants  have  suffered  no  pecuniary 
loss  over  and  above  the  use  and  occupancy  of  the 
land  for  the  period  from  October  17,  1939  until 
September  13,  1941. 

(T.  R.  p.  87.) 
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Appellants  admit  that  on  September  13,  1941,  re- 
spondent filed  an  abandonment.  (T.  R.  pp.  73-74.) 
Appellants  further  concede  that  by  that  abandonment, 
respondent  returned  to  appellants,  unused,  the  last 
one  month  and  four  days  of  the  two-year  period  for 
which  the  profit  a  prendre  was  originally  taken  and 
condenmed.  But  appellants  contend  that  it  had  no 
other  or  further  significance.  As  we  have  just  ])ointed 
out,  the  profit  n  prendre  so  taken  and  condenmed, 
vested  in  respondent   on  October  17,   1939,   and   re- 
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mained  vested  until  September  13,  1941.  During  that 
period  respondent  had  the  right  to  enjoy  it  to  its 
fullest  extent.  By  its  nature,  it  was  not  tangible.  By 
its  nature,  it  was  used  up  and  consumed,  day  by  day, 
until  on  September  13,  1941,  only  one  month  and  four 
days  of  the  right  could,  by  the  nature  of  things,  be 
abandoned  back  to  appellants.  The  expired  and  con- 
sumed one  year,  ten  months  and  twenty-seven  days  of 
that  intangible  right  and  privilege  could  no  more  be 
abandoned  back  to  appellants,  than  could  respondent 
have  condemned  a  building  for  destruction,  destroyed 
it  and  then,  after  it  had  been  destroyed,  abandoned 
back  the  ashes. 

The  District  Judge  tried  the  case,  and  received  evi- 
dence, and  made  his  findings,  on  the  theory  that  the 
abandonment  changed  the  nature  of  the  case,  and 
controverted  it  into  a  damage  claim,  comparable  to 
an  action  in  the  Court  of  'Claims  for  something  wrong- 
fully taken,  and  that  the  proceeding  before  him  was  no 
longer  a  condemnation  action  to  fix  the  reasonable 
value  of  the  property  lawfully  taken  by  respondent 
from  appellant  for  a  public  use.  Appellants  submit, 
it  was  not  only  the  province  but  the  duty,  of  the 
District  Judge  to  see  to  it 

^^that  private  property  shall  not  be  taken  for 
public  purposes  without  just  compensation," 

Constitution,  Amendment  V. 

in  accordance  with  the  rules  laid  down  by  the  Courts 
for  the  fixing  of  damages  in  a  condemnation  pro- 
ceeding. 


40 


In  a  condemnation  proceeding  it  is  the  rule  that 
the  owner  of  private  property,  taken  and  condemned 
for  a  public  use,  is  entitled  to  the  value  of  the  prop- 
erty taken  for  public  use,  and  that  the  value  be  fixed 
as  of  the  time  of  taking. 

Olson  V.   United  States,  292  U.   S.   246,   

L.  Ed , S.  Ct 5 

United  States  v.  Klamath  and  Modoc  Tribes, 

304  U.  S.  119,  82  L.  Ed.  1219,  58  S.  Ct.  799 ; 
Danforth  v.  United  States,  308  U.  S.  271,  84 

L.  Ed.  240,  60  S.  Ct.  231 ; 
United  States  v.  Miller,  317  U.  S.  369,  87  L.  Ed. 
336,  63  S.  Ct.  276. 

The  case  last  cited  is  of  particular  interest,  because 
there  the  Supreme  Court  held  that  the  j)roperty  was 
taken  when  the  project  was  plamied,  not  when  the 
declaration  of  taking  was  filed,  and  refused  the  prop- 
erty owner  a  know^n  increase  in  value  between  the 
time  of  the  ^ taking''  and  the  time  of  filing  of  the 
declaration  of  taking. 

If  the  land  owner  is  not  entitled  to  appreciation 
of  value  after  the  taking,  no  more  must  he  suffer  from 
depreciation  in  value  after  the  taking. 

Notwithstanding,  over  ap])ellants'  objection  the  Dis- 
trict Judge  admitted  evidence,  relating  to  the  value  of 
the  profit  a  prendre  so  taken  and  condemned,  tending 
to  depreciate  the  value,  and  to  show  the  extent  of  en- 
joyment of  the  profit  a  prendre,  so  taken  and  con- 
demned, all  pertaining  to  things  and  events  occurring 
after  the  taking. 
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UQ  *  *  *  Now,  let  me  ask  you,  do  you  know 
whether  or  not  any  gravel  was  taken  ? 

Mr.  Cornish.  Objected  to,  if  the  Court  please, 
as  incompetent,  irrelevant  and  immaterial. 

The  Court.  The  objection  is  overruled.  Pro- 
ceed. 

Mr.  McMillan.  Q.  Whether  or  not  any  gravel 
whatever  was  taken  in  the  furtherance  of  this  suit 
in  the  constriction  of  the  Ruck-a-Chucky  Dam? 

A.     There  was  none. 

Q.     None  whatever? 

A.     That  is  right. 

Q  ^  *  *  -Qj^  ^Yie  plaintiff  ever  construct  the 
Ruck-a-Chucky  Dam  ? 

A.     No.'' 

(T.  R.  p.  107.) 

Based  upon  the  foregoing  testimony,  the  District 
Judge  made  the  above  findings,  which  appellants  in- 
sist are  prompted  by  a  misconception  of  the  case  be- 
fore him,  and  should  not  have  been  made.  Although 
perhaps  proper  had  this  been  a  suit  in  the  Court  of 
Claims  for  actual  damages  suffered,  they  were  not 
proper  in  a  condemnation  suit,  nor  under  the  rule  laid 
down  in 

United  States  v.  Miller,  317  U.  S.  369,  87  L.  Ed. 
336,  63  S.  Ct.  276. 

It  must  be  remembered  that  the  interest  in  appel- 
lants' land  so  taken  and  condemned  by  respondent, 
was  not  a  corporeal  interest,  but  an  incorporeal  profit 
a  prendre;  not  tangible  gravel,  but  the  right  to  take 
gravel  and  gold. 

In  an  article  entitled  *' Abandonment  of  Interests  in 
Land",  in  25  111.  L.  R.  261,  the  author,  James  W. 
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Simonton  clearly  points  out  the  distinction  between  an 
incorporeal  right,  and  the  enjoyment  or  use  of  that 
right.  The  owner  may  never  use  nor  enjoy  the  right, 
yet  he  cannot  thereby  lose  it.  The  right  continues  in 
existence,  and  acts  on  the  part  of  the  servient  owner 
which  would  interfere  with  the  enjoyment  or  use,  if 
the  dominant  ow^ner  should  want  to  use  or  enjoy  the 
right,  for  no  matter  how^  long  the  interference  may 
endure,  do  not  work  an  abandonment  of  the  right 
itself.  Some  affirmative  act  on  the  part  of  the  owner 
is  necessary  for  that  result  to  obtain. 

Where  a  power  company  flooded  land  and  paid  com- 
pensation to  the  surface  owner,  it  was  held  that  the 
owner  of  5/6  of  the  minerals  underneath,  never  having 
been  compensated  for  loss  of  access  to  his  minerals, 
and  although  he  acquired  ownership  of  the  minerals 
after  the  land  was  flooded,  was  nonetheless  entitled  to 
compensation. 

^^  Defendant  contends  that  it  has  acquired  and 
can  acquire  no  easement  from  plaintiffs  as  owners 
of  mineral  rights  in  the  land  *  *  *,  The  easement 
of  defendant  to  flood  the  lands  is  a  burden  not 
only  upon  the  rights  of  the  owner  of  the  surface 
but  also  upon  the  incorporeal  hereditament  of  ac- 
cess belonging  to  the  owners  of  the  mineral  rights. 
This  easement  of  the  owners  of  the  mineral  rights 
may  no  more  be  taken  from  them  or  its  value  be 
impaired  without  just  compensation  than  the 
rights  of  the  owner  of  the  surface  may  be  taken 
from  him  *  *  *.  Closely  analogous  to  the  rights 
of  the  plaintiffs  here  is  the  right  of  one  who  has 
an  easement  of  access  over  a  street  or  alleyway 
to  recover  for  dey)rivation  of  that  right.'' 

Dvke  Power  Co.  v.  Tones  (G.  C.  A.  4th),  118  F. 
(2d)  443,  447. 

J 
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There  can  be  no  exi)lanation  of  the  findings  of  the 
District  Judge  except  that  he  was  determining  loss  to 
appellants  caused  by  the  extent  of  enjo}Tnent  of  the 
profit  a  predre  so  taken  and  condemned,  rather  than 
loss  to  the  api)ellants  by  reason  of  the  taking,  as 
contradistinguished  from  the  use. 

To  perhaps  more  clearly  point  this  out,  suppose  the 
case  had  come  before  the  Court  on  October  18,  1939, 
instead  of  November  16,  1943.  Suppose  then  the  Dis- 
trict Judge  had  no  idea  the  rock  slide  would  occur, 
and  no  limitation  was  placed  on  the  extent  to  which 
respondent  would  thereafter  enjoy  the  profit  a 
prendre,  so  taken  and  condemned.  Could  he  have  justly 
speculated  as  to  the  extent  respondent  would  enjoy  the 
right,  and  compensated  appellants  to  that  limited  ex- 
tent? And  had  his  estimate  been  low,  and  the  enjoy- 
ment thereafter  exceeded  his  estimate,  could  he  have 

granted  appellants  additional  compensation  to  make 
the  total  compensation  ''just''? 

And,  by  the  same  token,  had  appellants  offered  their 
land  for  sale  as  a  dredge  mining  project  to  Mr.  Bishop 
or  Mr.  Smith  for  $12,000  on  October  18,  1939,  would 
they  have  accepted  the  off'er  and  purchased  for  that 
figure?  By  no  means.  They  would  have  replied  ''The 
United  States  has  the  right  to  take  gravel  and  gold 
for  two  years.  In  that  time  they  can  denude  the  prop- 
erty of  gold.  They  have  taken  its  only  value.  I  am 
not  interested.'' 

Thus,  when  the  District  Judge  found 

"That  defendants  have  suffered  no  pecuniary 
loss  over  and  above  the  use  and  occupancy  *  *  *'' 
(T.  R.  p.  87.) 
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he  completely  forgot  that  defendants  were  legally  in- 
jured to  the  extent  of  the  entire  value  of  their  prop- 
erty as  dredge  mining  property  for  a  year  and  a  half. 
And  for  this  injury  he  found  and  gave  no  compensa- 
tion. 

When  a  declaration  of  taking  is  filed,  taking  the  fee 
except  for  road  easements,  this  is  broad  enough  to 
cover  and  include  an  easement  of  drainage  over  the 
land  taken,  an  appurtenance  to  an  adjoining  cemetery. 
An  amendment  to  the  declaration  of  taking  cannot 
revest  the  easement  in  the  cemetery.  And,  having 
taken  the  easement,  the  government  must  pay  just 
compensation  to  the  cemetery  for  the  easement. 

United  States  v.  Simset  Cemetery,  132  F.  (2d) 
163. 

So,  having  taken  and  condemned  from  appellants  a 
profit  a  prendre,  respondent  cannot,  by  non-enjoyment, 
revest  the  right  taken  and  avoid  compensation  to  ap- 
pellants. 


UNDER  RULES  FOR  DETERMINATION  OF  VALUE,  APPEL- 
LANTS WERE  ENTITLED  TO  SUBSTANTIAL  COMPENSA- 
TION FOR  THE  PROFIT  A  PRENDRE  TAKEN,  APPRAISED 
AND  FIXED  AS  OF  OCTOBER  17,  1939. 

Appellants'  claims  may  be  thus  summarized:  On 
October  17,  1939,  they  were  to  all  intents  and  purposes 
the  owners  of  the  fee  in  a  parcel  of  land.  On  that  date 
respondent  im])ressed  on  ap])ellants'  land  a  profit  a 
prendre,  in  the  full  exercise  of  which,  without  violating 
any  restrictions  ])laced  on  tliat  right,  respondent  could 
have  entered  upon  ai)|)ollants'  land  and  in  the  process 
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of  removing  gravel,  removed  gold  of  an  established 
value  of  $182,735  and  retained  both  gravel  and  gold. 

^*The  just  compensation  to  be  paid  the  land 
owner  turns  upon  the  question  of  the  effect  the 
enjoyment  of  the  easement  to  its  fullest  extent 
will  have  upon  the  cash  market  value  of  the  prop- 
erty upon  which  the  easement  is  imposed.  Under 
either  rule,  whether  the  loss  to  the  owner  is  to  be 
paid  for  as  damages  inflicted  by  the  imposition  of 
an  easement  or  by  way  of  just  compensation  for 
the  thing  taken,  the  result  should  be  the  same  if 
the  market  value  of  the  property  before  and  after 
the  imposition  or  taking  is  used  as  the  measure 
of  loss  or  damage.  The  question  is,  how  does  the 
easement  affect  the  market  price  of  the  property 
*  ^  *.  Specifically  if  the  imposed  easements  leave 
the  property  less  marketable  because  as  to  some 
of  it  the  owner  of  the  fee  or  servient  estate  cannot 
use  it  at  all  or  cannot  use  it  as  effectively  or  profit- 
ably, the  Commission  will,  from  the  material  facts 
before  it,  determine  the  extent  to  which  the  in- 
ability to  use  the  property  upon  which  the  ease- 
ment is  imposed  at  all  or  in  parts,  affects  the  fair 
cash  market  price  of  the  whole.  The  adverse  effect 
upon  the  market  price,  that  is,  the  amount  the 
imposition  of  the  easement  has  reduced  it,  will 
constitute  the  just  compensation  due  the  owner.'' 

United  States  v.  Indian  Creek  Marble  Com- 
pany, 40  F.  Supp.  811,  821. 

That  profit  a  prendre,  so  taken  and  condemned  by 
respondent,  must  be  valued  as  of  October  17,  1939,  the 
date  of  taking. 

Olson  V.  United  States,  292  U.  S.  246,  78  L.  Ed. 
1236,54  S.  Ct.  704; 
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United  States  v.  Klamath  and  Modoc  Tribes, 
304  U.  S.  119,  82  L.  Ed.  1219,  58  S.  Ct.  799; 

Danforth  v.  United  States,  308  U.  S.  271,  84 
L.  Ed.  240,  60  S.  Ct.  231 ; 

United  States  v.  Miller,  317  U.  S.  369,  87  L.  Ed. 
336,  63  S.  Ct.  276. 

The  test  of  value  of  a  profit  a  prendre  is  not  the 
value  of  the  fee  itself.  It  is  the  value  of  the  right 
taken,  which,  of  course,  cannot  exceed  the  value  of 
the  fee.  This  can  be  reached  by  determining  what,  if 
anything,  is  left  to  the  landowner.  Thus,  when  land 
has  no  value  except  for  surface  rights,  the  taking  of  an 
easement  to  pass  over  amounts  to  a  taking  of  the  fee, 
and  is  valued  the  same.  And  if  the  taking  of  a  profit 
a  prendre,  as  respondent  has  so  taken  and  condemned 
here,  amounts  to  the  ])ower  and  privilege  of  extracting 
the  full  value  of  the  fee,  there  is  no  reason  why  it 
should  not  be  so  valued. 

^' After  all,  the  intent  of  the  Fifth  Amendment 
to  the  Constitution  is  that  while  the  government 
has  power,  with  practically  no  limitation,  to  take 
property,  nevertheless,  the  owner  is  to  be  treated 
fairly  and  his  rights  maintained.  It  is  the  duty  of 
a  court  to  attempt  as  nearly  as  possible  to  put  the 
owner  in  as  good  a  place  as  he  was  before  the  tak- 
ing. In  my  opinion  he  is  entitled  to  receive  a  defi- 
nite fixed  payment  representing  the  value  of  this 
property  at  the  time  of  the  taking.  If  this  taking 
be  of  a  fee  simple  title  the  rules  under  which  to 
ascertain  the  compensation  are  well  fixed  and 
known.  See  particularly  United  States  v.  Miller, 
supra.  On  the  other  hand,  if  the  estate  is  anything 
less,  then  it  is  a  question  of  fact  for  the  jury  to 
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give  due  consideration  to  what,  if  anything,  is  left 
to  the  landowner,  and  when  it  has  found  the  value 
of  that  it  should  be  deducted  from  the  full  value 
of  the  fee  simple  title.  This  to  me  more  nearly 
approaches  a  definition  of  just  compensation  and 
fair  dealing  with  an  owner  than  any  other  sug- 
gestions that  have  been  made. 

It  may  be  suggested  that  the  government  should 
not  be  put  to  the  jeopardy  and  risk  of  a  finding 
which  might  be  in  part  speculative  because  of  the 
uncertainty  of  all  the  conditions  surrounding  the 
taking  of  the  property.  The  same  argument  ap- 
plies with  equal  force  to  the  owner.  And  since  it 
is  the  government  which  has  determined  the  estate 
in  and  manner  of  taking,  if  either  party  is  to  run 
the  risk  of  a  loss  because  of  changes  in  the  future, 
it  would  seem  to  be  just  that  this  be  assumed  by 
the  party  who  is  in  control  of  and  has  determined 
the  status  of  the  case." 

United  States  v.  9.94  Acres,  51  F.  Supp.  478, 
485. 

Compensation  must  be  awarded  in  the  action  im- 
mediately. The  trial  Court  has  no  right  to  postpone 
the  determination  of  the  case  in  order  to  determine 
what,  if  any,  actual  loss  may  be  suffered  by  the  land 
owner. 

^^I  cannot  believe  that  the  constitutional  guar- 
antee that  no  man 's  property  could  be  taken  with- 
out just  compensation  has  any  such  meaning  and 
that  the  owners  of  the  property  may  be  forced 
into  receiving  annual  stipends.  Just  compensation 
in  my  opinion  means  exactly  what  it  says,  and  it 
means  that  the  owner  himself  is  entitled  to  re- 
ceive his  compensation ;  not  that  his  estate  or  his 
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children  or  his  grandchildren  are  to  receive  in- 
stalhnent  payments  and  j^erhaps  inherit  a  law 
suit  in  the  far  future." 

United  States  v,  !).94  Acres,  51  F.  Supp.  478, 
483,  484. 

^'It  is  contended  that  no  present  detriment  war- 
rants present  assessment  of  damages,  inasmuch 
as  the  government  is  obligated  to  eventually  re- 
turn the  property,  subject  to  wear  and  tear,  in 
its  condition  at  the  time  of  taking. 

But  by  taking  this  special  or  particular  type  or 
interest  in  defendant's  hotel  property,  the  gov- 
ernment cannot  defer  pa^inent  for  the  damage, 
or  interest  taken,  to  a  later  period.  Nor  can  it 
force  defendant,  if  it  chooses,  to  again  litigate  its 
right  to  compensation  in  another  forum. 

Compensation  should  be  determined  by  the  jury 
in  this  proceeding.  It  has  been  frequently  held 
that  the  compensation  for  the  taking  of  property 
must  be  awarded  in  the  condemnation  proceeding 
itself.  In  East  Bay  Municipal  Utility  District  v. 
Lodi,  120  Cal.  App.  740,  at  page  762,  the  Court 
said:  'The  law  seems  to  be  quite  uniform  that  in 
eminent  domain  proceedings  the  damages  must  be 
assessed  once  and  for  all,  and  must  include  all  the 
damages  that  might  be  inflicted  by  the  condemn- 
ing party.'  Id.  Sternes  v.  Sutter  Butte  Canal  Co., 
61  Cal.  App.  737. 

The  government  says  it  is  obligated  to  and  \^^ll 
retuj-n  the  hotel  to  the  defendant  in  the  same  con- 
dition as  received,  wear  and  tear  excepted,  when 
it  finally  determines  to  end  the  lease.  But  'just 
com|)ensation'  does  not  mean  a  promise,  howso- 
ever well  intentioned,  to  ])erform  an  act  in  the 
future.  The  owners  of  the  hotel  are  entitled  to 
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comi)ensation  tor  the  taking,  not  their  heirs  in 
years  to  come,  and  then  mayhap,  after  litigation 
in  the  Court  of  Claims,  if  there  be  one  at  the  time. 
What  would  really  happen  if  this  theory  were 
adopted  would  be,  as  stated  by  Judge  Waring  in 
U.S.  V.  9.94  acres,  supra,  that  condemnation  cases 
would  be  tried  piecemeal — a  part  of  the  compen- 
sation awarded  now  and  a  part  years  hence  and 
then  maybe  only  after  new  litigation. 

It  is  claimed  by  plaintiff  that  evaluation  of  the 
damage  or  loss  suffered  by  defendant  due  to  the 
use  to  which  the  property  is  being  put,  and  for 
wliich  it  was  taken,  is  too  speculative.  The  gov- 
ermnent,  however,  has  determined  the  nature  of 
the  estate  or  interest  taken  and  it  likewise  will 
determine  the  length  of  tenure.  Therefore  it  is 
just  that,  if  there  be  any  uncertainty  arising  as  to 
the  amount  of  compensation,  it  cannot  be  advan- 
taged by  the  plaintiff.  Furthermore,  mere  diffi- 
culty in  assessing  damages  where  the  right  to 
comx)ensation  is  present,  cannot  be  urged  as  a 
ground  for  denying  compensation.  ^Damages  are 
not  rendered  uncertain  because  they  cannot  be 
calculated  with  absolute  exactness.  It  is  sufficient 
if  a  reasonable  basis  of  computation  is  aiforded, 
although  the  result  be  only  approximate.^  East- 
man Kodak  Co.  v.  Southern  Photo  Co.,  273  U.S. 
359,  379.  See  also  Palmer  v.  Connecticut  Ry.  Co., 
311  U.S.  544,  560.  It  may  well  be  that  defendant 
will  fare  better  to  await  a  later  day  for  the  deter- 
mination of  its  damage.  Be  that  as  it  may,  de- 
fendant demands  that  its  comepnsation  be  fixed 
in  this  proceeding  and  I  hold  that  it  is  so  en- 
titled.'^ 

United   States   v.    60,000   Square    Feet,   53   P. 
Supp.  767,  770,  771. 
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Similarly  when  the  United  States  condemned  a 
lease  mider  which  lessee  w^as  required  to  restore  the 
premises  to  the  condition  when  the  lease  commenced, 
two  years  earlier,  and  thereby  relieved  the  lessee  of 
that  obligation,  it  was  held  that  the  loss  of  that  right 
to  lessor  required  com])ensation  to  be  paid  at  once. 
United  States  v.  Certain  Parcels,  55  F.  Supp. 
257. 

Where  the  United  States  took  a  lease  for  two  years 
with  an  option  for  renewal  for  duration  and  one  year, 
it  w^as  held  to  be  an  estate  for  years  with  perpetual 
renewal,  or  substantially  the  fee,  and,  since  compen- 
sation w^as  paid  only  for  the  two  year  lease,  and  not 
the  privilege  of  renewal.  Court  struck  declaration  of 
taking  from  file  and  denied  filing  amended  complaint, 
because  original  taking  was  until  June  30,  1945,  ter- 
minable earlier  on  60  days'  notice. 

^^In  the  first  place,  just  compensation  for  the 
acquisition  of  land  taken  without  the  consent  of 
the  landowners  under  eminent  domain,  requires 
payment  by  the  sovereign  of  the  full  value  of  the 
entire  interest  appropriated.  Second,  in  order  to 
be  just,  compensation  must  be  paid  in  full  in  the 
immediate  condemnation  suit  *  *  *.  Third,  judg- 
ment in  a  condemnation  case  must  confirm  the 
passing  of  title  to  the  United  States  and  place 
the  title  to  the  compensation  for  the  full  interest 
taken  in  the  landowaier  and  thus,  if  the  right  of 
pery)etual  renewal  is  not  paid  for,  the  United 
States  would  not  acquire  that  right,  even  if  such 
a  clause  were  inserted  in  the  judgment." 

United  States  v.  Baaman,  56  P.  Supp.  109,  114. 
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Where  the  taking  consisted  in  flying  low  over  land 
in  the  enjo3nnent  of  an  airport  which  the  United 
States  had  leased  for  a  fixed  period  with  an  option 
to  renew  for  a  period  as  long  as  25  years,  and  by 
reason  thereof  the  landowner  was  unable  to  use  his 
land  as  a  chicken  ranch,  the  purpose  for  which  it  was 
peculiarly  adaptable,  the  Court  refused  to  assess  dam- 
ages on  the  theory  that  the  use  was  temporary,  but 
assessed  as  if  the  taking  continued  for  the  maximum 
period. 

Catisby  v.  United  States,  60  F.  Supp.  751. 


CONCLUSION. 

Appellants  owned  land  peculiarly  adaptable  to 
dredge  mining  and  to  no  other  use.  From  October  17, 
1939  to  September  13,  1941  respondent  took  and  held 
a  profit  a  prendre  in  that  land,  in  the  exercise  of 
which  respondent  had  the  power  and  the  privilege  of 
taking  everything  of  value  and  rendering  appellants' 
land  of  no  further  use  or  value.  For  that  period  the 
interest  in  that  land  remaining  in  appellants  was  of 
no  value. 

Appellants  are  entitled  to  compensation  for  that 
right  taken,  to  the  value  of  that  right  at  the  time  it 
was  taken,  and  respondent  cannot  avoid  payment  with 
the  answer  that  while  it  took  and  condemned  the 
right,  it  never  exercised  it.  Had  compensation  been 
fixed  October  17,  1939,  under  the  evidence  appellants 
would  have  been  entitled  to  $12,000.  Their  rights  can 
be  no  less  because  the  trial  to  fix  and  determine  that 
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compensation  was  delayed  until  November  16,  1943, 
four  years  later. 

The  errors  of  the  District  Judge  should  therefore 
be  corrected,  and  compensation  paid  accordingly. 

Dated,  Berkeley,  California 
December  14, 1945. 

Respectfully  submitted, 

Francis  T.  Cornish, 

Attorney  for  Appellants, 
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The  opinion  of  the  district  court  is  found  at  pages 
77-82  of  the  Record. 

jurisdiction 

This  is  an  appeal  from  a  judgment  in  a  condemna- 
tion proceeding  entered  August  24,  1944  (R.  83-89). 
Notice  of  appeal  was  filed  November  22,  1944  (R.  90). 

The  jurisdiction  of  the  district  court  rests  upon 
the  Act  of  August  1,  1888,  c.  728,  25  Stat.  357,  40 
U.  S.  C.  sec.  257.  The  jurisdiction  of  this  Court  rests 
upon  section  128  of  the  Judicial  Code,  as  amended, 
28  U.  S.  C.  sec.  225  (a). 

(1) 


QUESTION  PRESENTED 

The  United  States  instituted  proceedings  to  con- 
demn the  right  of  possession  of  certain  property,  to- 
gether with  the  right  to  remove  gravel  therefrom,  for 
a  period  of  two  years,  for  the  construction  of  a  dam. 
The  gravel  was  gold  bearing  and  provision  was  made 
in  the  complaint  for  recovery  of  the  gold  by  the 
owners  from  the  gravel  to  be  removed  by  the  Gov- 
ernment. Under  a  court  order,  the  United  States 
took  possession  of  the  property  but  removed  no  gravel. 
One  year  and  eleven  months  after  taking  possession, 
it  filed  notice  of  abandonment  of  the  proceeding.  The 
question  presented  is  whether  the  United  States  must 
pay  for  all  the  gravel,  including  its  gold  content, 
which  it  is  alleged  might  have  been  removed  under 
the  interest  described  as  sought  in  the  condemnation 
complaint  or  whether  it  need  pay  only  for  the  loss 
actually  suffered  by  the  owners  in  being  deprived  of 
possession  for  one  year  and  eleven  months. 

STATEMENT 

On  October  10,  1939,  the  United  States,  at  the  re- 
quest of  the  Secretary  of  AVar,  instituted  proceedings 
to  condemn  the  right  to  remove  gravel  (concrete  ag- 
gregates) from  certain  land  in  Placer  and  El  Dorado 
Counties,  California,  for  use  in  the  construction  of  the 
Ruck-a-Chucky  Dam  and  Reservoir  on  the  Middle 
Pork  of  the  American  River  which  was  authorized 
by  the  Act  of  August  30,  1935,  49  Stat.  1028,  1038,  to 
prevent  the  flow  of  debris  from  hydraulic  mining  and 
natural  erosion  on  the  Middle  Fork  of  the  American 
from  obstructing  and  interfering  with  navigation  on 


the  Sacramento  River  and  its  tributaries  (R.  2-37). 
An  order  granting  immediate  possession  to  the  United 
States  was  entered  on  the  same  day  under  autliority 
of  Section  5  of  the  River  and  Harbor  Act  of  July  18, 
1918,  40  Stat.  911,  c.  155,  33  U.  S.  C.  sec.  594  (R.  38-40, 
13-14). 

The  land  described  in  the  complaint  consisted  of 
40.34  acres  of  land  containing  a  deposit  of  gold- 
bearing  gravel  and  was  the  subject  of  a  mineral  lo- 
cation claim  filed  August  28,  1934,  by  F.  M.  O'Connor, 
Stella  M.  O'Connor,  D.  A.  Crone,  and  F.  A.  Crone 
(R.  64).  It  was  leased  by  them  on  October  31,  1934, 
to  R.  J.  Miedel  and  associates  for  a  period  of  5  years 
or  until  the  mine  (which  was  a  placer  mine)  was  fully 
worked  (R.  64-68).  The  requirements  of  the  lease 
were  suspended  pending  litigation  involving  the  claim 
(R.  70,  72-73,  see  R.  131).  The  lessees,  R.  J.  Miedel 
and  associates,  acquired  the  interest  of  D  A.  Crone 
and  F.  A.  Crone  in  the  property  and  it  was  agreed 
that  a  patent  should  be  applied  for  in  the  name  of  the 
O'Connors  as  owners  of  a  half  interest  and  R.  J. 
Miedel  as  owner  of  the  remaining  one-half  interest 
(R.  71-72).  The  requirements  of  the  lease  were  again 
suspended  until  30  days  after  final  determination  of 
the  Government  on  the  patent  application  or  30  days 
after  final  determination  of  the  litigation,  whichever 
was  later  (R.  72-73).  On  May  4,  1939,  an  amended 
lease  for  an  additional  5  years  was  executed  by  the 
O'Connors  as  lessors  and  Miedel  as  lessee,  which  re- 
cited that  mining  had  been  impractical  for  more  than 
4  years  because  of  the  pending  litigation  and  the 
pending  patent  application,   that  the   United   States 


had  indicated  its  intention  to  condemn  the  right  to 
remove  gravel  unless  satisfactory  negotiations  were 
concluded  and  that  said  condemnation  would  pre- 
clude mining  for  a  further  period  not  exceeding  3 
years  (R.  58-59).  Mining  was  permitted  at  once  and 
required  not  later  than  90  days  after  issuance  of  the 
patent  (R.  60).  By  the  terms  of  the  lease,  the  lessee 
was  not  to  be  excluded  during  the  Government's 
possession,  but  working  requirements  were  to  be 
suspended  for  such  period  and  the  lease  extended  pro 
tanto  (R.  60).  The  patent  was  issued  August  28, 
1940  (R.  277;  see  R.  150).  The  appellants  here  are 
the  O  'Connors,  owners  of  an  undivided  one-half  of  the 
property,  R.  J.  Miedel,  owner  of  the  remaining  one- 
half  and  lessee  of  the  mining  rights,  and  W.  H. 
Morrison  who  was  one  of  the  associates  under  the 
original  mming  lease  (see  R.  64-68).  The  latter 's 
interest  in  the  property  was  assigned  to  Miedel  prior 
to  the  patent  application  (R.  191)  and  his  present 
interest  in  the  property  does  not  appear  in  the  Record 
(cf.  R.  227-229). 

The  estate  or  interest  wliich  the  United  States 
sought  to  take  was  the  right,  power,  and  privilege  of 
uninterrupted  use  and  occupancy  of  the  land  for  a 
period  of  2  years  from  and  after  the  entry  by  the  dis- 
trict court  of  an  order  of  immediate  possession  for 
the  purpose  of  and  with  the  right,  power,  and  priv- 
ilege during  those  two  years  to  remove  concrete  ag- 
gregates in  such  quantity  and  in  such  manner  as  might 
be  found  by  the  United  States  to  be  expedient,  neces- 
sary and  proper  in  constructing  the  Ruck-a-Chucky 
Dam    and    Reservoir    project,    provided    that   in   the 


process  of  removing  the  concrete  aggregates  provision 
would  be  made  for  the  recovery  by  the  owners  of  the 
gold  contents  of  such  materials  in  a  manner  specifically 
set  out  hi  the  complaint  (R.  11-12,  7-9,  28-32).  The 
provisions  for  recovery  of  gold  were  that  the  sand 
and  gravel  plant  to  be  constructed  by  the  United 
States  would  be  so  constructed  as  to  permit  the  owners 
to  install  gold  recovery  devices  having  specified  ver- 
tical drops,  that  the  United  States  would  deliver  the 
material  excavated  in  certain  separate  sizes,  furnish 
water  and  electric  power  for  the  gold  recovery  devices 
and  that  the  owners  would  return  the  materials  after 
removal  of  gold  to  the  United  States  (R.  7-9,  28-32). 
The  petition  further  provided  that  if  the  ow^ners  failed 
or  refused  to  remove  the  gold  in  accordance  with  the 
specifications,  the  United  States  should  have  the  op- 
tion either  to  take  the  concrete  aggregates  without 
recovery  of  gold  or  to  remove  the  gold  as  specified 
(R.  9-10),  but  the  judgment  prayed  for  did  not  include 
the  latter  alternatives  (see  R.  28-34). 

On  March  25,  1941,  the  landowners  answered  the 
complaint,  alleging  among  other  things  that  the 
United  States  had  abandoned  its  plans  for  the  con- 
struction of  the  dam  and  that  it  was  seeking  to  take 
their  lands  for  another  and  different  dam  from  that 
authorized  by  the  Act  of  August  30,  1935,  49  Stat. 
1028,  1038  (cf.  R.  4)  and  described  in  the  complaint 
(R.  41-43,  48).  The  owners  also  alleged  that  the  pro- 
visions set  forth  in  the  complaint  for  the  recovery  of 
the  gold  conteilt  of  the  material  to  be  taken  were  in- 
adequate and  prejudicial  to  them  in  that  no  rate  of 
extraction  of  material  was  specified,  making  it  im- 
possible to  know  whether  the  amount  of  water  and 


electricity  to  be  furnished  would  be  adequate  or 
whether  the  gold  recovery  device  with  the  vertical 
drops  specified  would  be  adequate  (R.  43^5).  Dam- 
ages were  alleged  on  the  basis  of  a  taking  of  the 
gold  (R.  49),  on  the  basis  of  interest  on  the  amount 
of  profits  which  it  was  alleged  could  have  been  made 
by  mining  the  property  during  the  two-year  period 
sought  by  the  United  States  (R.  50)  and  on  the  basis 
of  the  value  j^er  cubic  yard  of  the  sand  and  gravel 
which  might  be  removed,  the  quantity  being  at  the 
time  unknown  (R.  50).  Judgment  was  sought  fixing 
the  amount  of  damages  found  to  have  been  sustained 
and  denying  the  United  States  the  right  to  take  any 
part  of  the  property  described  in  the  complaint 
(R.  56-57). 

On  September  13,  1941,  the  United  States  filed 
notice  of  abandonment  of  the  condemnation  proceed- 
ing and  moved  to  dismiss  the  proceeding  on  the  gromid 
that  the  acquisition  of  an  interest  in  the  land  was  not 
necessary  or  to  the  best  interests  of  the  United  States 
(R.  73-75).  The  motion  for  dismissal  was  denied  and 
the  case  set  for  hearing  (R.  76).  A  jury  trial  having 
been  waived,  the  case  was  heard  by  the  district  court 
sitting  without  a  jury  (R.  94). 

It  appeared  at  the  trial  that  although  the  United 
States  had  obtained  an  order  granting  it  immediate 
possession  of  the  estate  sought  to  be  condemned 
(R.  38-40),  no  gravel,  or  at  the  most  only  2  truck- 
loads  was  ever  taken  from  the  property.  Counsel  for 
the  owners  said  in  his  opening  statement  that  there 
was  '^no  doubt  that  no  gravel  was  ever  taken  by  the 
Government''   (R.  137).     A  civil  engineer  from  the 


United  States  Engineer's  Office  testified  that  none  was 
ever  taken  (R.  107).  W.  H.  Morrison,  one  of  the 
appellants,  testified  he  saw  two  truckloads  of  gravel 
leave  the  property  but  it  was  not  clear  that  they  were 
actually  taken  from  it  (R.  256,  270-272).  The  only 
acts  of  possession  were  the  cutting  of  a  path  and 
erection  of  a  power  line  by  the  Government  contractor 
prior  to  the  institution  of  the  condemnation  proceed- 
ings (R.  258-259),  stacking  some  lumber  on  the  prop- 
erty, storing  some  powder  kegs,  and  putting  a  lock  on 
the  gate  to  which  Mr.  Morrison,  one  of  the  appellants, 
and  one  of  the  contractor's  foremen  had  keys  (R.  197- 
206).  No  effort  was  made  to  show  that  the  gravel 
was  of  any  value  except  for  its  gold  content.  In  fact, 
it  is  conceded  that  there  was  no  market  for  the  gravel 
and  that  the  only  value  which  the  property  had  was 
for  gold  mining  (cf.  R.  269-270,  411;  Br.  6).  How- 
ever, it  was  contended  that  even  though  the  con- 
demnation petition  contained  provisions  to  enable  the 
owners  to  recover  the  gold  content,  such  provisions 
wei'e  inadequate  and  that,  therefore,  the  rights  which 
the  United  States  sought  to  condemn  included  the  right 
to  take  the  gold  (R.  135-137).  It  was  further  con- 
tended that  even  though  the  United  States  had  done 
no  more  than  take  possession  of  the  property  and  had 
never  removed  any  gravel,  it  must  pay  for  the  right 
to  remove  all  the  gravel  in  the  property,  including 
its  gold  content  (R.  137-143). 

To  support  their  contention  that  the  interest  sought 
necessarily  included  the  right  to  take  the  gold  as  well 
as  the  gravel,  appellant  Morrison  testified  that  the 
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gold  recovery  device  specified  in  the  complaint  in  con- 
demnation, operating  with  the  2,100  gallons  of  water 
per  minute  and  electrical  energy  of  20  horsepower  to 
be  furnished  by  the  United  States,  could  not  handle 
gravel  in  excess  of  100  cubic  yards  per  hour;  and 
that  while  it  was  understood  at  the  negotiations  prior 
to  the  institution  of  the  condemnation  proceeding  that 
the  Government  contractor  removing  the  gravel  would 
be  limited  to  100  cubic  yards  per  minute,  it  w^as 
later  learned  after  the  suit  was  filed  that  the  con- 
tractor insisted  he  was  going  to  use  a  gravel  plant  with 
a  capacity  of  250  cubic  yards  per  minute  (R.  222-225). 
However,  no  plant  was  ever  set  up  (R.  225). 

Much  testimony  concerning  the  negotiations  which 
preceded  the  condemnation  proceeding  w^as  intro- 
duced, apparently  to  show  that  the  United  States 
intended,  by  seeking  the  interest  described  in  the 
complaint,  to  take  an  inilimited  amount  of  gravel 
and  that  this  would  include  all  of  the  gold  (cf.  R. 
207-212,  215-225,  278-284;  Br.  8,  27).  This  testi- 
mony may  be  summarized  as  follows :  On  direct  exam- 
ination Morrison  testified  that  throughout  the  nego- 
tiations the  Government  representatives  refused  to 
agree  to  limit  the  amount  or  places  from  which  gravel 
would  be  removed  (R.  207-212).  He  also  testified 
that  the  specifications  in  the  comi)]aint  for  the  gold 
recovery  device  to  be  vised  by  the  owners  differed 
from  the  one  discussed  previously  in  that  the  com- 
plaint provided  for  a  20-foot  vertical  drop  for  the 
finer  gravel  and  an  8-foot  di'op  for  the  larger  gravel 
whereas  in  the  discussions,  a  20-foot  drop  was  specified 
for  the  coarser  gravel  and  an  8- foot  drop  for  the  fuier  (R. 
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216-219) .  He  did  not  state  the  significance  of  this  devia- 
tion, but  on  cross-examination  he  admitted  that  it  may 
have  been  a  typographical  error  (R.  236).  On  cross- 
examination  he  also  stated  that  70,000  to  100,000  cubic 
yards  was  discussed  as  the  quantity  needed  for  the  con- 
struction of  the  dam,  but  that  it  was  indefinite  (R.  226). 
Miedel,  who  owns  a  half  interest  in  the  property  and 
is  the  mineral  lessee,  testifying  at  length  concerning 
the  negotiations  (R.  278-284),  stated  that  the  Gov- 
ernment would  not  agree  to  limit  the  quantity  of 
gravel  to  be  taken  (R.  280,  283-284).  Upon  the 
Government's  objection  that  it  was  cumulative  and 
irrelevant  to  a  determination  of  what  was  actually 
taken,  or  even  what  w^as  souglit  in  the  complaint, 
testimony  by  Mr.  Cornish,  counsel  for  the  owners,  as 
were  letters  written  by  the  parties  during  the  nego- 
tiations, was  excluded  (R.  337-357). 

In  addition,  appellant  Morrison  testified  on  direct 
examination  as  to  tests  of  the  gold  content  of  the 
property  (R.  179-190).  On  cross-examination  he 
stated  that  the  property  contained  1,300,000  cubic 
yards  of  gravel  (R.  242).  Another  witness,  Mead, 
testified  to  a  particular  type  of  suction  dredge  which 
he  stated,  over  the  Government's  objections  to  his 
qualifications,  could  be  operated  to  remove  the  gold 
from  appellants'  property  (R.  301-319)  and  that  it 
would  cost  about  $22,000  (R.  319).  A  qualified  mining 
engineer,  Wiltsee,  testified  for  appellants  that  the 
property  could  best  be  mined  by  a  dragline  plant 
and  that  the  cost  per  yard  of  dredging  would  be 
about  12  cents  a  yard  (R.  322-323,  328-329).  Wiltsee 
also  testified  to  tests  he  had  made  of  the  gold  content 


10 

of  the  sand  (R.  323-325).  On  cross-examination,  he 
testified  that  he  thought  appellants'  property  would 
produce  25  to  35  cents  per  cubic  yard,  that  it  con- 
tained 600,000  cubic  yards  of  workable  gravel  and 
would  dredge  about  $200,000  (R.  336-337). 

On  behalf  of  the  United  States,  Goodall,  the  engi- 
neer in  charge  of  estimating  the  cost  of  construction 
of  the  dam,  stated  that  in  May,  1935,  it  had  been 
estimated  that  75,000  cubic  yards  of  concrete  aggre- 
gates would  be  necessary  (R.  106),  but  that  a  rock 
slide  at  the  site  of  the  dam  had  led  to  its  abandon- 
ment and  that  no  gravel  had  ever  been  removed  from 
appellants'  property  (R.  107-111). 

Fraser,  another  Government  engineer,  testified  that 
appellants'  land  contained  527,000  cubic  yards  of 
workable  gravel  (R.  366).  Another  Government  wit- 
ness. Bishop,  who  was  in  the  contracting  and  mining 
business  (R.  367-368,  381-382)  testified  that  the  high- 
est and  most  profitable  use  to  which  the  property  could 
be  put  was  dredge  mining  and  that  the  fee  value  of  the 
property,  including  the  gold,  and  based  upon  600,000 
cubic  yards  of  workable  gravel  was  between  $12,000 
and  $13,000  (R.  371-372,  379-383).  He  also  testified 
that  the  right  of  use  and  occupation  of  the  property 
without  the  right  to  mine  or  use  it  would  have  no 
rental  value,  but  that  interest  at  a  reasonable  rate  on 
the  value  of  the  property  would  measure  its  value 
(R.  385-386).'    This  witness  also  testified  to  gold  tests 

^  In  objecting  to  testimony  as  to  the  value  of  the  mere  right  of 
possession,  counsel  for  appellants  conceded  that  it  was  worth  no 
more  than  one  dollar — "in  fact,  I  will  stipulate  it  has  no  value 
without  the  right  to  take  minerals"  (R.  384-385). 
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made  under  his  supervision  (R.  387-394).  On  cross- 
examination,  he  stated  that  the  property  could  be  com- 
pletely mined  in  one  year  and  eleven  months,  that 
the  value  of  the  right  to  remove  gravel  and  minerals 
for  that  time  would  be  the  same  as  the  fee  value 
$12,000  to  $13,000,  and  that  the  average  value  per 
cubic  yard  as  shown  by  his  tests  was  34.1  cents  (R. 
411-412,  417).  Smith,  who  was  engaged  in  the  mining 
business  and  whose  qualifications  were  conceded  by 
counsel  for  the  owners  (R.  417-421),  testified  that 
the  highest  and  best  use  of  the  property  was  mining 
and  that  its  value  for  that  purpose  was  $12,000 
(R.  425-426).  He  also  stated  that  the  full  value  could 
be  removed  in  two  years,  but  that  compensation  for 
the  mere  right  of  occupation  and  possession  for  one 
year,  eleven  months  would  be  a  reasonable  rate  of 
interest — between  4  and  7%  (R.  426-427).  On  cross- 
examination  he  testified  that  the  right  to  remove  grave] 
and  minerals  for  one  year  and  eleven  months  would 
be  $12,000  (R.  430). 

On  March  6,  1944,  the  trial  court  filed  its  opmion 
(R.  77-82)  holding  that  the  owners  were  not  entitled 
to  recover  the  full  value  of  the  right  to  remove  all 
of  the  sand,  gravel,  and  gold  and  that  no  diminution 
in  the  market  value  of  the  land  had  been  shown  as  a 
result  of  any  acts  committed  by  the  United  States. 
He  further  held  that  they  were  entitled  to  recover 
for  the  taking  of  possession  by  the  United  States  for 
the  period  of  its  occupancy.  Pointing  out  that  there 
was  no  evidence  of  rental  value,  but  that  there  was 
sufficient  evidence  upon  which  to  base  an  award  of 
compensation  having  reasonable  relation  to  the  detri- 
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ment  suffered  by  the  owners  by  reason  of  the  Gov- 
ernment's use  and  occupation  of  the  property,  the 
court  stated  that  interest  at  the  prevailing  commercial 
rate  on  the  highest  fee  value  testified  to  ($13,000) 
would  afford  just  compensation  for  the  actual  loss 
sustained.  On  August  24,  1944,  the  court  made  the 
following  findings  of  fact  and  conclusions  of  law, 
among  others:  that  the  land  was  returned  to  the  owners 
in  the  same  condition  as  when  entered  upon  by  the 
United  States  (R.  87) ;  that  the  United  States  took 
no  gravel,  sand  or  other  material  from  the  land  be- 
tween October  17,  1932,  and  September  13,  1941,  and 
exercised  no  other  rights  than  to  use  and  occupy  and 
that  there  was  no  consequent  diminution  in  the  value 
cf  the  land  (R.  87)  ;  that  the  owners  have  suffered  no 
pecuniary  loss  over  and  above  use  and  occupancy 
(R.  87)  ;  and  that  $1,745  with  interest  at  7%  from 
October  17,  1939,  until  paid  was  full,  adequate  and 
just  compensation  for  the  interest  taken  (R.  88).^ 
Judgment  was  entered  accordingly  (R.  89).  This  ap- 
peal followed  (R.  90). 

ARGUMENT 


Appellants  were  not  entitled  to  recover  a  substantial  award 
for  the  alleged  taking  of  the  right  to  remove  gravel  and 
gold  which  was  never  exercised 

Appellants  make  no  complaint  of  the  determina- 
tion that  $1,745.00  plus  interest  represented  just  com- 

2  This  sum  is  approximately  interest  at  7%  on  $13,000  for  the 
one  year  and  eleven  months  during  which  the  United  States  had 
possession. 
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pensatioFx  for  occupancy  by  the  Government  of  tlie 
land  for  one  year  and  eleven  months  (Br.  17,  41). 
Their  appeal  is  based  solely  on  the  claim  that  sub- 
stantial compensation  should  be  awarded  for  the  al- 
leged taking  of  the  right  to  remove  gravel  and  gold. 
Moreover,  appellants  admit  that  they  have  not  actu- 
ally suffered  monetary  loss  (Br.  2-3).  Their  conten- 
tion is  that  nevertheless  they  are  entitled  to  the  value 
of  a  profit  a  prendre  alleged  to  have  been  taken,  which, 
they  claim,  was  equal  to  the  value  of  the  fee  simple  (Br. 
33,  51-52) .  We  submit  that  the  court  below  was  clearly 
correct  in  rejecting  this  claim  for  several  reasons. 

A.  tinder  the  Constitiition,  appellants  are  not  en- 
titled to  recover  a  stibsta7itial  aivard  for  a  ynerely 
theoretical  taking. — In  Marion  dtc.  Raihvay  v.  United 
States,  270  U.  S.  280  (1926),  the  Supreme  Court  made 
it  perfectly  clear  that  w^hen  the  United  States  sets 
out  to  acquire  private  property  for  public  use  but 
never  exercises  the  rights  originally  sought,  the  ownei 
is  entitled  to  recover  compensation  only  for  what 
he  has  actually  been  deprived  of.  In  that  case,  the 
President  had,  as  authorized  by  statute,  issued  a  proc- 
lamation taking  possession  and  assuming  control  of 
all  railroads.  The  Marion  Railway  brought  suit  to 
recover  compensation  for  alleged  use  and  occupancy 
from  the  date  of  the  proclamation  until  the  date  the 
alleged  control  expired.  The  United  States  contended 
that  the  President  had  not  taken  actual  possession  of 
the  railroad,  had  not  operated  it,  or  otherwise  exer- 
cised control.  The  Supreme  Court  affirmed  a  judg- 
ment for  the  United  States,  saying  at  page  282 : 
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We  have  no  occasion  to  determine  whether 
in  law  the  President  took  possession  and  as- 
sumed control  of  the  Marion  &  Rye  Valley 
Railway.  For  even  if  there  was  technically  a 
taking,  the  judgment  for  defendant  was  right. 
Nothing  was  recoverable  as  just  compensation, 
because  nothing  of  value  was  taken  from  the 
company;  and  it  w^as  not  subjected  by  the  Gov- 
ernment to  pecuniary  loss. 

Appellants  concede  that  the  action  of  the  district 
court  would  have  been  correct  *^had  this  been  a  suit 
in  the  Court  of  Claims  for  actual  damages  suffered" 
(Br.  2-3,  39,  41).  They  assert,  however,  that  a  dif- 
ferent rule  is  applicable  in  condemnation  proceedings 
and  presurrbably  they  would  say  that  the  Marion  Rail- 
way case  is  inapplicable  because  it  was  instituted  in 
the  Court  of  Claims.  This  alleged  distinction  between 
suits  in  the  Court  of  Claims  and  condemnation  pro- 
ceedings lacks  merit. 

Whether  the  remedy  be  under  the  Tucker  Act,  in 
condenmation  proceedings  or  mider  special  statute,  the 
landowner  is  asserting  the  right  to  recover  the  just 
compensation  which  is  guaranteed  to  him  by  the  Fifth 
Amendment.  While  Congress  can  enlarge  the  land- 
owners' rights,  it  cannot  limit  them  more  narrowly 
than  the  Constitution  provides.  Monongahela  Naviga- 
tion Co.  V.  United  States,  148  U.  S.  312  (1893).  In 
this  condemnation  jjroceeding  no  statute  has  enlarged 
appellants'  rights  and  their  claim  for  compensation 
arises  out  of  the  Fifth  Amendment  (cf.  Br.  37,  39). 
In  Jacols  V.  IJyiited  States,  290  U.  S.  13,  16  (1933),  a 
suit  brought  in  a  federal  district  court  under  the 
Tucker  Act,  the  court  said: 
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*  *  *  The  suits  were  based  on  the  right 
to  recover  just  compensation  for  property  taken 
by  the  United  States  for  public  use  in  the 
exercise  of  its  power  of  eminent  domain.  That 
right  was  guaranteed  by  the  Constitution.  The 
fact  that  condemnation  proceedings  were  not 
instituted  and  that  the  right  was  asserted  in 
suits  by  the  owners  did  not  change  the  essen- 
tial nature  of  the  claim.  The  form  of  the 
remedy  did  not  qualify  the  right.  It  rested 
upon  the  Fifth  Amendment.     *     *     * 

And  in  Hurley  v.  Kincaid,  285  U.  S.  95  (1932)  the 
court  said  (p.  104)  : 

*  *  *  If  that  which  has  been  done,  or  is 
contemplated,  does  constitute  such  a  taking,  the 
complainant  can  recover  just  compensation  un- 
der the  Tucker  Act  in  an  action  at  law  as 
upon  an  implied  contract,  since  the  validity  of 
the  Act  and  the  authority  of  the  defendants  are 
conceded.  United  States  v.  Great  Falls  Mfg. 
Co.,  112  U.  S.  645,  658;  Great  Falls  Mfg.  Co.  v. 
Attorney  General,  124  U.  S.  581,  600;'Tempel  v. 
U7iited  States,  248  U.  S.  121,  129;  Marion  & 
Rye  Valley  Ry.  Co.  v.  United  States,  270  U.  S.  280, 
283.  The  compensation  w^hich  he  may  obtain  in 
such  a  proceeding  will  be  the  same  as  that  w^hich 
he  might  have  been  aw^arded  had  the  defendants 
instituted  the  condemnation  proceedings  which 
it  is  contended  the  statute  requires. 

Thus,  in  the  Court  of  Claims  the  standard  of  compen- 
sation set  forth  in  the  Fifth  Amendment  is  controlling 
to  the  same  extent  as  it  governs  condemnation  pro- 
ceedings. The  Marion  Railway  case  cannot,  therefore, 
be  distinguished  here. 

683579—46 3 
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As  we  have  pointed  out,  supra,  pp.  12-13,  the  judg- 
ment below  represents  adequate  compensation  for  the 
actual  loss  that  has  been  suffered  by  appellants. 
The  court  said  in  Baummi  v.  Ross,  167  U.  S.  548, 

574  (1897)  : 

*  "  *  The  just  compensation  required  by 
the  Constitution  to  be  made  to  the  owner  is  to 
be  measured  by  the  loss  caused  to  him  by  the 
appropriation.  He  is  entitled  to  receive  the 
value  of  what  he  has  been  deprived  of,  and  no 
more.  To  award  him  less  would  be  unjust  to 
him;  to  award  him  more  would  be  unjust  to 
the  public. 

See  also  Roberts  v.  New  York  City,  295  U.  S.  264,  282 
(1935)  ;  Boston  Chamber  of  Commerce  v.  Boston,  217 
U.  S.  189,  195  (1910)  ;  United  States  v.  Miller,  317 
U.  S.  369,  375  (1943).  We  submit,  therefore,  that  to 
award  appellants  any  substantial  sum  for  the  techni- 
cal taking  of  the  so-called  profit  a  prendre  would  be 
*^ unjust  to  the  public." 

B.  After  abandonment  by  the  Government  the  court 
below  lacked  jurisdiction  to  atvard  compensation  for 
the  alleged  taking  of  a  profit  a  prendre. — When  pri- 
vate property  is  sought  to  be  acquired  under  the 
power  of  eminent  domain,  unless  it  is  acquired  under 
specific  statutory  proceedings  providing  otherwise,' 
the  title  does  not  pass  until  compensation  is  ac- 
tually paid  to  the  owner.     *' Within  the  meaning  of 

^  For  example,  the  Declaration  of  Taking  Act  of  February  26, 
1931,  46  Stat.  1421,  c.  307,  40  U.  S.  C.  sec.  258a,  provides 'that 
upon  the  filing  of  a  declaration  of  taking  and  the  deposit  in  court 
of  estimated  compensation  "^title  *  *  *  shall  vest  in  the 
United  States  *  *  *  and  the  right  to  just  compensation  for 
the  same  shall  vest  in  the  persons  entitled  thereto." 
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the  Constitution,  the  property,  although  entered 
upon,  *  *  *,  is  not  taken  until  the  compensation  is 
ascertained  in  some  legal  mode,  and,  being  paid,  the 
title  passes  from  the  owner."  Cherokee  Nation  v. 
Kansas  Railway  Co.,  135  U.  S.  641,  659  (1890).  As 
the  Supreme  Court  said  in  a  more  recent  case,  Hanson 
Co,  V.  United  States,  261  U.  S.  581  (1923)  at  p.  587: 

The  owner  is  protected  by  the  rule  that  title 
does  not  pass  until  compensation  has  been  as- 
certained and  paid,  nor  a  right  to  the  possession  I 
until  reasonable,  certain  and  adequate  provision  \ 
is  made  for  obtaining  just  compensation.*         ^ 

In  Danforth  v.  United  States,  308  U.  S.  271  (1939) 
the  court  explained  the  nature  of  condemnation  pro- 
ceedings as  follows  (p.  284)  : 

*  *  *  The  determination  of  the  award  is 
an  offer  subject  to  acceptance  by  the  condemnor 
and  thus   gives  to   the  user  of   the   sovereign 

■*  Appellants  refer  (Br.  34)  to  Empie  v.  United  States,  131  F. 
2d  481  (C.  C.  A.  4,  1942)  where  the  court  stated  that  the  con- 
formity provision  of  the  condemnation  acts  made  applicable  state 
law  as  to  when  title  passes.  That  case  involved  a  contest  as  to 
who  should  receive  the  award  upon  distribution.  Since  the  inter- 
ests of  the  United  States  were  not  involved,  it  did  not  appear  upon 
the  appeal.  We  submit  that  when,  as  in  the  instant  case,  the  in- 
terests of  the  Government  are  involved  the  question  is  one  of  sub- 
stance, not  procedure,  and  local  rules  are  irrelevant.  United 
States  V.  Miller,  317  U.  S.  369,  379-380  (1943)  ;  United  States  v. 
Johm,  14§  F.  2d  92  (C.  C.  A.  9, 1944)  ;  Kanakanid  v.  United  States, 
244  Fed.  923  (C.  C.  A.  9,  1917).  Similarly,  local  rules  forbidding 
the  taking  of  possession  prior  to  payment  are  irrelevant  because, 
under  the  Federal  Constitution,  possession  can  be  taken  in  advance 
of  payment.  Ga7Tow  v.  United  States,  131 F.  24  724, 726  ( C.  C.  A.  5, 
1942) ,  certiorari  denied  318  U.  S.  765 ;  Hurley  v.  Kincaid,  285  U.  S. 
95,  104  (1932)  ;  Yearsley  v.  Ross  Constr.  Co.,  309  U.  S.  18,  21-22 
(1940). 
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power  of  eminent  domain  an  opportmiity  to  de- 
termine whether  the  valuations  leave  the  cost 
of  completion  within  his  resources.  Condemna- 
tion is  a  means  by  which  the  sovereign  may 
find  out  what  any  piece  of  property  will 
cost.     *     *     ^ 

Thus,  even  when  possession  of  the  property  has 
been  taken  under  court  order  in  the  course  of  a  con- 
demnation proceeding  the  United  States  may  still 
abandon  the  proceedings  to  acquire  the  interest 
sought.  Cherokee  Nation  v.  Kansas  RaiJivajj  Co., 
135  U.  S.  641,  659-660  (1890) ;  Comjnercial  Station 
Post  Office  V.  United  States,  48  F.  2d  183,  185-186 
(C.  C.  A.  8,  1931) ;  Mason  City  and  Ft.  Dodge  R.  Co. 
V.  Boynton,  158  Fed.  599  (C.  C.  A.  8,  1907).  In  such 
event,  it  is  not  liable  for  the  estate  or  interest  which 
it  sought  to  acquire  under  its  complaint  in  condemna- 
tion. Cherokee  Nation  v.  Kansas  Railway  Co.,  135 
U.  S.  641,  659-660  (1890)  ;  Moody  v.  Wickard,  136 
F.  2d  801  (App.  D.  C.  1943),  certiorari  denied  320 
U.  S.  775;  Commercial  Statioyi  Post  Office  v.  United 
States,  48  F.  2d  183,  185-186  (C.  C.  A.  8,  1931)  ;  see 
Suncrest  Lumier  Co.  v.  North  Carolina  Park  Com- 
mission, 30  F.  2d  121,  127-128  (W.  D.  N.  C.  1929) 
(three-judge  court) ;  Bank  of  E  dent  on  v.  United  States, 
152  F.  2d  251, 254  (C.  C.  A.  4) ;  Howard  v.  Illinois  Cent. 
R.  Co.,  64  F.  2d  267  (C.  C.  A.  7, 1933).  As  was  held  in 
Moody  V.  Wickard,  supra,  the  trial  court  had  no  juris- 
diction to  award  compensation  for  the  interest  sought 
in  the  petition  after  the  United  States  filed  its  notice 
of  abandonment. 

Consequently,  the  fact  that  Section  5  of  the  River 
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and  Harbor  Act  of  July  18,  1918,  c.  155,  40  Stat.  911, 
33  U.  S.  C.  sec.  594,  authorized  the  United  States 
to  take  possession  of  the  property  pending  the  con- 
demnation proceeding  did  not,  as  appellants  contend 
(Br.  33-37),  create  a  vested  right  in  the  owners  to 
compensation  for  the  interest  described  in  the  com- 
plaint. United  States  v.  10.08  Acres  of  Land,  Etc., 
46  F.  Supp.  138  (M.  D.  Pa.  1942)  ;  cf.  Scribuer  v. 
Wikstrom,  34  A.  2d  658  (N.  H.  1943).  In  Cherokee 
Nation  v.  Kansas  Railway  Co.,  135  U.  S.  641  (1890), 
the  statute  involved  provided  that  the  Railway  Com- 
pany, the  condemnor,  might  take  possession  pending 
a  trial  de  novo,  as  to  value  by  paying  into  court  twice 
the  amount  of  a  referee's  appraisal.  The  Supreme 
Court  stated  the  effect  of  the  entry  into  possession 
to  be  as  follows  (135  U.  S.  641, 660)  : 

But  the  title  has  not  passed,  and  will  not  pass, 
until  the  plaintiff  receives  the  compensation 
ultimately  fixed  by  the  trial  de  novo  provided 
for  in  the  statute.  So  that,  if  the  result  of 
that  trial  should  be  a  judgment  in  [the  land- 
owner's] favor  in  excess  of  the  amount  paidj 
into  court,  the  defendant  [the  condemnor]  must 
pay  off  the  judgment  before  it  can  acquire  the 
title  to  the  property  entered  upon,  and  failing  to 
pay  it  within  a  reasonable  time  after  the  com- 
pensation is  finally  determined,  it  will  become 
a  trespasser,  and  liable  to  be  proceeded  against 
as  such.  And,  in  such  case,  if  the  plaintiff  shall 
sustain  damages  by  reason  of  the  use  of  its 
property  by  the  defendant  pending  the  appeal, 
the  latter  will  be  liable  therefor. 

The  rule  referred  to  by  appellants  (Br.  40,  45^6) 
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that  value  is  determined  at  the  date  of  taking  does 
not,  as  appellants  seem  to  argue,  mean  that  the  Gov- 
ernment by  taking  possession  is  bomid  to  pay  for 
the  interest  sought  to  be  condemned  and  cannot  there- 
after abandon.  The  problem  of  the  result  of  abandon- 
ment was  not  involved  in  any  of  those  cases.  In  the 
cases  cited  the  court  simply  referred  to  *^date  of 
taking"  for  the  purpose  of  fixing  the  date  of  valuation 
and  the  date  from  which  compensation  for  delay  in 
payment,  which  is  ordinarily  measured  by  interest, 
was  payable.^  The  decision  did  not,  we  submit,  dis- 
agree with  or  overrule  the  principles  that  title  does 
not  pass  until  payment  and  that  until  title  passes  the 
proceeding  may  be  abandoned  {supra,  pp.  16-20).® 


^  For  example,  when  possession  is  taken  and  thereafter  a  dec- 
laration of  taking  is  filed,  value  is  determined  as  of  the  date  of 
taking  possession  even  though  the  United  States  is  not  irrevocably 
committed  and  may  abandon  the  taking  up  to  the  time  the  deposit 
is  made  under  the  declaration  of  taking.  Bank  of  Edenton  v. 
United  States,  152  F.  2d  251,  254;  11,000  Acres  of  Land  v.  United 
States,  decided  December  21, 1945  (C.  C.  A.  5) .  (Copies  of  the  lat- 
ter opinion,  not  yet  reported,  is  submitted  herewith).  When  pos- 
session is  not  earlier  taken,  value  is  determined  as  of  the  date  title 
vests  under  the  Declaration  of  Taking  Act  {United  States  v. 
576.73i,  Acres  of  Land.  Etc.,  143  F.  2d  408  (C.  C.  A.  3,  1944),  and 
if  possession  is  not  taken  and  no  declaration  of  taking  is  used, 
value  is  determined  as  of  the  date  of  trial.  Carlock  v.  United 
States,  53  F.  2d  926, 928  ( App.  D.  C.  1931) ;  United  States  v.  Crary, 
2  F.  Supp.  870, 878-879  (W.  D.  Va.  1932). 

^  It  should  be  noted  that  ap])ellants  are  mistaken  in  interpreting 
United  States  v.  Miller,  317  U.  S.  369  (1943),  to  hold  that  "the 
property  was  taken  when  the  project  was  planned"  (Br.  40).  The 
court  simply  held  that  in  determining  value  at  the  date  of  taking, 
the  element  of  enhancement  in  value  due  to  the  project  should  be 
excluded  from  consideration  and  it  is  clear  from  the  opinion  that 
the  date  of  taking  was  the  date  of  filing  the  declaration  of  taking 
and  deposit  of  estimated  compensation. 
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Thus,  when  the  United  States  filed  notice  of  aban- 
donment (R.  73-74),  the  court  lost  jurisdiction  to 
award  compensation  for  the  profit  a  prendre  which, 
appellants  claim,  was  sought  in  the  petition.  The 
only  liability  of  the  Government  after  abandonment 
was  for  the  one  year  and  eleven  months'  occupancy  of 
the  property.  See  cases  cited,  supra,  p.  18.  Appel- 
lants admit  that  the  $1,745  plus  interest  awarded  by 
the  court  represents  just  compensation  for  such  tem- 
porary occupancy  and  the  United  States  has  not  chal- 
lenged this  award  by  cross-appeal. 

C.  In  any  event,  appellants  have  been  atvarded  com- 
pensation for  all  rights  which  the  Government  sought 
to  condemn, — As  we  have  shown,  appellants  do  not 
complain  of  the  aw^ard  of  $1,745  as  compensation  for 
the  temporary  occupancy  by  the  Government.  Their 
claim  is  the  Government  sought  a  ^^ profit  a  prendre" 
to  take  gravel  and  gold  from  the  property  (Br.  18-19). 
It  may  be  assumed  that  the  rights  thus  described  are 
properly  designated  by  appellants  as  an  ^incorporeal 
profit  a  prendre. '^  Although  the  right  of  ^^uninter- 
rupted use  and  occupancy"  (R.  11-12)  described 
would  seem  to  be  a  separate  and  distinct  right,  broader 
than  the  mere  right  of  entry  for  the  purpose  of  re- 
moving the  gravel,  which  is  a  part  of  a  '^profit  a 
prendre,"  '  it  is  not  believed  that  the  Government's  lia- 

^  "A  profit  a  prendre  confers  two  rights :  A  license  which  au- 
thorizes the  licensee  to  enter  upon  the  hinds  of  the  Hcensor,  and 
a  grant  to  the  licensee  of  the  things  which  he  is  permitted  to  carry 
away  from  those  lands."  Forsyth  v.  Nathanson^  139  Ore.  632, 
11  P.  2d  1065  (1932).  "The  underlying  principle  of  the  right  is 
that  it  carries  the  right  of  entry  and  the  right  to  remove  and  take 
from  the  land  the  designated  product  or  'profit'  ".  Richfield  Oil 
Co.  V.  Hercules  Gasoline  Co.,  112  Cal.  App.  431, 297  Pac.  73  (1931). 
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bility  turns  upon  any  technical  distinction  as  to  the  exact 
nature  of  the  estate  or  interest  sought  and  that  a  precise 
definition  is  unnecessary. 

Prior  to  the  institution  of  these  proceedings  negotia- 
tions were  entered  into  between  Government  repre- 
sentatives and  appellants.  At  that  time  a  method  by 
which  the  Government  could  use  the  gravel  and  yet 
appellants'  rights  to  the  gold  be  preserved  was  thor- 
oughly discussed  (R.  207-212,  215-225,  278-284).  At 
the  conclusion  thereof  appellants  ^^ shook  hands"  with 
the  Government  representatives  on  the  arrangement 
(Br.  8,  R.  280-282)  and  the  specifications  for  remov- 
ing the  gravel  which  had  been  discussed  in  the  negotia- 
tions were  included  in  the  bids  published  and  in  the 
contract  between  the  Government  and  the  contractor 
who  was  to  build  the  dam  (R.  215,  283). 

When  the  Government  filed  its  petition  in  condem- 
nation on  October  10, 1939  (R.  37),  it  did  not  seek  sim- 
ply a  right  for  two  years  to  remove  the  gravel  which 
contained  the  gold.  On  the  contrary,  lengthy  provision 
was  made  for  safeguarding  appellants'  rights  to  the 
gold  during  the  removal  of  the  gravel  (R.  6-10, 
29-32).  Appellants  did  not  file  an  answer  until  March 
25,  1941,  one  year  and  five  months  later  (R.  57).  This 
answer  alleged  that  the  detailed  specifications  for  re- 
covery of  the  gold  were  inadequate  because  no  rate  of 
extraction  was  specified  (R.  43-45).  In  their  brief  in 
this  Court,  appellants  assert  that  because  of  the 
absence  of  a  limitation  on  the  rate  of  production  it 
was  impossible  for  appellants  to  meet  the  conditions 
(R.  13).  The  only  basis  for  this  claim  is  the  testimony 
of  the  landowners'  witness  Morrison.     He   testified 
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that  when  the  matter  of  recovery  of  the  gold  by  appel- 
lants from  the  gravel  to  be  taken  out  by  the  United 
States  was  discussed  prior  to  the  institution  of  the  con- 
demnation proceedings  he  had  asked  how  much  fnate- 
rial  would  be  handled  per  hour  and  was  told  100  cubic 
yards  per  hour  (R.  221).  Upon  that  basis  the  amount 
of  water  and  electricity  to  be  furnished  by  the  United 
States  was  discussed  and  it  was  agreed  that  2,100  gal- 
lons of  water  per  minute  and  sufficient  electrical 
energy  to  develop  twenty  horsepower  would  be  suf- 
ficient to  operate  their  gold  recovery  plant  (R.  221). 
Stating  that  if  the  United  States  had  removed  and  de- 
livered gravel  to  them  at  a  rate  in  excess  of  100  cubic 
yards  per  minute  the  plant  contemplated  would  not 
have  been  able  to  handle  it,  Morrison  testified  that  it 
was  learned  after  the  condemnation  proceeding  was 
instituted  (see  R.  224-225)  that  the  Government  con- 
tractor already  had  a  gravel  plant  with  a  capacity  of 
250  yards  per  hour  which  he  insisted  he  was  going 
to  use  (R.  223-224).  It  was  admitted  that  no  such 
plant  was  ever  set  up  (R.  225)  and  there  was  no  testi- 
mony that  a  gravel  plant  with  a  capacity  of  250  cubic 
yards  per  hour  could  not  be  operated  so  as  to  comply 
with  the  provision  in  the  complaint  that  the  United 
States  would  construct  its  sand  and  gravel  plant  so 
as  to  permt  the  installation  of  specified  gold  recovery 
devices  (cf.  R.  7-9,  12,  30-32).  It  appears  from  the 
voluminous  testimony  introduced  by  appellants  con- 
cerning the  prior  negotiations  (see  R.  207-212,  215- 
225,  278-284)  that  the  method  set  out  in  the  complaint 
for  recovery  of  the  gold  by  them  at  the  time  gravel 


24 

was  removed  by  the  United  States  was  substantially 
ihe  same  as  the  method  discixssed  in  the  negotiations 
(see  R.  215-225).  Consequently,  the  testimony  does 
not  warrant  appellants'  assertion  that  the  ** safe- 
guards'' set  out  in  the  complaint  for  the  removal  of 
the  gold  were  of  no  value  and  could  not  have  enabled 
them  to  recover  the  gold.^ 

Thus,  it  is  clear  that  the  Government  did  not  intend 
to  take  the  gold  and  that  if  the  project  had  been 
carried  out  no  gold  would  have  been  taken  by  the 
United   States.    Appellants  rely  upon  the  fact  that 

®  While  no  such  question  was  raised  by  the  answer  (cf .  R.  44-45) 
it  was  said  at  the  trial  that  there  was  one  variation  in  the  com- 
plaint from  the  specifications  previously  discussed  concerning  the 
gold  removal.  Morrison  testified  that  in  the  conferences  the  ^old 
recovery  devices  to  be  installed  by  the  owner  called  for  an  8-foot 
vertical  drop  for  the  finer  material  (that  which  would  pass  a  1/4- 
inch  screen)  and  a  20-foot  vertical  drop  for  the  coarser  material 
(that  which  would  be  retained  on  a  %-inch  screen,  but  would  pass 
a  1-inch  screen)  (R.  216-218),  whereas  the  complaint  specified  the 
reverse,  i.  e.,  a  20-foot  drop  for  the  finer  material  and  an  8-foot 
drop  for  the  coarser  material  (R.  9,  32).  On  cross-examination, 
the  witness  conceded  that  the  alleged  reversal  of  the  specifications 
in  the  complaint  may  have  been  due  to  a  typographical  error 
(R.  236).  It  a})pears  from  a  copy  in  the  Department's  files 
that  the  letter  of  June  14,  1939,  from  appellants  to  Mr.  Hjelm, 
former  United  States  Attorney,  which  appellants  offered  in  evi- 
dence (R.  351-352),  but  which  was  rejected  and  has  not  been 
included  in  the  record  on  appeal,  states  as  follows :  "We  will  re- 
quire an  8-foot  drop  for  recovery  of  gold  from  %-inch  to  1-inch 
size  for  our  sluice  boxes,  and  a  20-f()ot  drop  for  recovery  of  gold 
from  14  hich  and  under  size  by  our  Ainlay  Bowls."  Thus  the 
specifications  in  the  j:)etition  were  the  same  as  those  requested  in 
appellants'  letter.  Moreover,  there  was  no  attempt  to  show 
what,  if  any,  effect  the  alleged  variation  would  have  had  on 
appellants'  abilit}^  to  extract  the  gold.  It  does  not  appear  that 
appellants  could  not  have  installed  a  plant  with  the  vertical  drops 
they  desired  without  interfering  with  the  other  specifications  set 
out  in  the  complaint. 
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the  comi)laint  stated  that  if  the  landowners  should 
fail  or  refuse  to  follow  the  method  for  recovery  of  the 
gold,  the  United  States  ^^  shall  have  the  option  to 
either  take  the  said  concrete  aggregates  without  re- 
covery of  gold  contents  thereof,  if  any  there  be,  or  to 
carry  out  the  requirements  so  failed  or  refused  by 
the  said  defendants"  (R.  9-10).  While  this  state- 
ment was  made  in  the  complaint,  it  was  not  set  forth 
in  the  prayer  for  relief  w^hen  the  United  States  speci- 
fied the  judgmicnt  which  it  sought  (R.  28-34).  It 
was  obviously  intended  that  the  adequacy  of  the  safe- 
guards of  appellants'  rights  to  the  gold  should  be 
determined  before  any  judgment  was  entered  and  that 
if  those  rights  could  not  be  protected,  an  election 
should  be  made  by  the  United  States  upon  which 
alternative  of  the  option  the  Government  would  seek 
judgment.  Appellants  recognized  this  because,  in 
their  answer,  they  alleged  that  further  specifications 
would  be  necessary  (R.  43-50).  For  example,  after 
alleging  that  the  plan  set  forth  in  the  complaint 
might  or  might  not  be  adequate  for  recovery  of  the 
gold  dependent  upon  the  speed  of  removal,  the  answer 
stated  that  if  the  defendants  were  unable  to  comply, 
an  exact  determination  of  their  loss  could  not  be 
made  (R.  45-46).  Thus,  it  is  clear  that  if  the  Gov- 
ernment had  not  abandoned  the  project,  such  defi- 
ciencies as  might  have  existed  in  the  complaint  would 
have  been  remedied  by  amendment  so  that  no  gold 
would  have  been  taken.  Cf .  Karlson  v.  United  States^ 
82  F.  2d  330,  331  (C.  C.  A.  8, 1936). 
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If  appellants'  rights  to  the  gold  are  safeguarded, 
the  gravel  by  itself  would  not  warrant  a  recovery. 
As  appellants  state  (Br.  6)  :  ^*It  has  no  value  for  any 
other  purpose  [than  gold  mining]  except  the  removal 
of  concrete  aggregates,  if  there  were  any  local  de- 
mand for  aggregates,  which  there  ordinarily  is  not.'* 
Demand  of  the  Government  cannot  be  considered  and 
it  is  clear  that  there  was  no  other  demand  for  gravel 
that  would  affect  the  market  value  of  the  property 
(R.  269-270,  411)  ;  Cameron  Development  Company, 
Inc.  V.  United  States,  145  F.  2d  209  (C.  C.  A.  5,  1944)  ; 
United  States  v.  Rayno,  136  F.  2d  376,  378-379  (C.  0.  A. 
1,  1943),  certiorari  denied  320  U.  S.  776. 

We  submit,  therefore,  that  apiDcllants'  contention 
here  is  not  well  founded  because  even  if  the  Govern- 
ment had  proceeded  with  the  project  rather  than 
abandoning  it,  the  United  States  would  have  not  taken 
the  gold  and  appellants'  rights  thereto  would  have 
been  preserved.  The  decision  of  the  district  courts  in 
United  States  v.  9.94  Acres  of  Land  in  City  of  Charles- 
ton, 51  F.  Supp.  478  (E.  D.  S.  C.  1943)  ;  United  States 
V.  60,000  Square  Feet  of  Land,  Etc.,  53  F.  Supp.  767 
(N.  D.  Cal.  1943)  ;  and  United  States  v.  Bauman,  56 
F.  Supp.  109  (D.  Ore.  1943)  cited  by  appellants  (Br. 
46-50)  are  irrelevant  here  since  they  were  all  attempt- 
ing to  solve  the  2)roblems  that  result  when  the  Govern- 
ment condemns  a  term  for  years  of  indefinite  duration.^ 

^  Tlie  Goveniment  does  not  agree  witli  the  reasoning  of  these 
decisions  and  with  the  manner  in  which  the  conrts  dealt  with  the 
problem.  Other  courts  have  taken  a  different  view  of  the  matter. 
United  States  v.  Certain  Parcels  of  Landsy  Etc.^  55  F.  Supp.  257, 
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To  summarize, — We  submit  that  appellants'  claim 
to  substantial  compensation  cannot  be  sustained  for 
three  reasons.  First,  contrary  to  appellants'  argu- 
ment, the  obligation  of  the  United  States  to  make 
just  compensation  cannot  exceed  the  owner's  loss. 
Second,  the  Government  abandoned  the  proceedings 
and  the  court  thereby  lost  jurisdiction  to  award  com- 
pensation for  the  so-called  profit  a  prendre.  Finally, 
even  assimaing  arguendo  that  compensation  could  be 
awarded  for  the  taking  of  the  interest  described  in 
the  complaint,  it  could  not  be  the  basis  of  an  award 
of  substantial  compensation  because  rather  than  taking 
the  gold,  appellants'  rights  thereto  were  preserved, 
hence  the  only  substantial  value  of  the  land  was  re- 
tained by  them. 

II 

The  trial  court  did  not  err  in  his  rulings  admitting  and 

rejecting  evidence 

Appellants'  statement  of  points  to  be  urged  upon 
appeal  referred  to  certain  alleged  errors  in  the  ad- 
mission or  rejection  of  evidence  (R.  447-448).  How- 
ever, their  brief  does  not  contain  any  specification  of 
errors  relied  upon  as  required  by  Rule  20  (2)  (d)  of 
this  Court  and,  although  some  of  the  evidence  and  the 
rulings  thereon  are  set  out  in  the  brief,  and  on  page 

262-264  (D.  Md.,  1944)  ;  United  States  v.  Improved  Premises^ 
54  F.  Supp.  469  (S.  D.  N.  Y.  1944);  United  States  v.  16,7 Jt7 
Acres  of  Land,  50  F.  Supp.  389  (Del.  1943)  ;  In  re  Con- 
demnation of  Lands  for  Military  Camp,  250  Fed.  314  (E.  D. 
Ark.  1918)  ;  United  States  v.  6.7 J^l  Acres  of  Land  in  Flushing 
(&  Arde  Bulova,  51  F.  Supp.  147  (E.  D.  N.  Y.  1943);  United 
States  V.  Entire  Fifth  Floor  in  Butterick  Bldg.,  54  F.  Supp.  258 
(S.  D.N.  Y.  1944). 
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26  it  is  stated  that  appellants  assign  as  error  a  certain 
ruling,  no  separate  argument  is  presented  to  support 
these  points  on  appeal.  Assuming  that  the  points 
have  been  preserved,  we  submit  that  the  rulings  did  not 
represent  reversible  error. 

While  point  2  complained  of  the  admission  of  evi- 
dence of  the  market  value  of  the  land  (E.  448),  ap- 
pellants admit  that  the  value  of  the  so-called  profit 
a  prendre  for  which  they  claim  compensation  ^'of 
course,  cannot  exceed  the  value  of  the  fee'^  (Br.  46). 
Thus,  on  appellants'  own  theory  the  market  value 
evidence  was  admissible  and  api^ellants'  claim  for 
$12,000  (Br.  51)  is  based  upon  the  testimony  of  Gov- 
ernment witnesses  on  cross-examination  that  the  value 
of  a  right  to  remove  gravel  and  minerals  had  the  same 
value  as  the  fee  (Br.  30-33).  Appellants  do  not  chal- 
lenge the  finding  of  the  district  court  that  no  gravel 
had  been  removed  (R.  87)  and  ajipellants'  counsel 
conceded  below  that  this  was  the  fact  (R.  137).  Thus 
points  1  and  3  (R.  447-448)  present  simply  the  legal 
question  already  discussed  supra,  pp.  12-21,  whether 
appellants  w^ere  entitled  to  substantial  recovery  when 
no  gravel  was  actually  taken. 

Points  4,  5  and'  6  (R.  448)  relate  to  rulings  per- 
mitting the  Government  to  show  the  amount  of  gravel 
which  had  been  estimated  to  be  required  for  the  Ruck- 
a-Chucky  Dam  (R.  106),  rejecting  appellants'  attempt 
upon  cross-examination  to  show  that  the  Government 
intended  to  use  the  gravel  at  any  site  where  this  gravel 
would  be  more  available  and  gravel  would  be  required 
(R.   118-119)    and  excluding  ^^proof  offered  b}^  de- 
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fendants  of  negotiations"  prior  to  the  filing  of  the 
suit  (R.  448).  No  mention  is  made  of  this  last  point 
and  a  great  quantity  of  evidence  was  admitted  con- 
cerning those  negotiations  (R.  207-212,  215-225,  278- 
284).  This  point  on  appeal  (R.  448)  apparently  re- 
ferred to  the  testimony  of  counsel  for  appellants 
(R.  337-357).  One  ground  of  the  Government's  ob- 
jection was  that  the  court  already  knew^  what  the  ne- 
gotiations were  and  the  matter  was  time-consuming 
(R.  338,  340).  Appellants'  argument  does  not  tend  to 
sliow  error  in  the  exclusion  of  this  evidence. 

The  ruling  attacked  in  Point  4,  the  admission  of 
evidence  as  to  the  estimated  amount  of  gravel  needed 
for  the  dam,  was  clearly  correct  since  the  complaint 
sought  the  right  to  remove  concrete  aggregates  "in 
such  quantity  and  quantities  and  in  such  manner  as 
may  be  found  by  the  plaintiff  expedient,  necessaiy  and 
proper  in  the  carrying  out  of  the  construction  of  said 
Ruck-a-Chucky  Dam  and  Reservoir  project"  (R.  11). 
The  United  States  was  seeking  to  acquire  the  right  to 
remove  gravel  only  for  the  Ruck-a-Chucky  project 
(R.  4;  Rivers  and  Harbors  Committee  Document  N.o. 
50,  74th  Cong.,  1st  sess.,  pp.  3,  8,  25,  27)  hence  it  was 
obviously  relevant  to  show  how  much  gravel  might 
be  needed  for  that  project.  Karlson  v.  United  States, 
82  F.  2d  330  (C.  C.  A.  8,  1936).  Since  the  complaint 
limited  use  of  the  gravel  to  the  Ruck-a-Chucky  Dam, 
appellants'  attempt  to  show  that  it  might  have  been 
used  on  other  dams  was  correctly  rejected  because  the 
evidence  would  have  been  irrelevant.     Moreover,  all 
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of  these  objections  become  material  only  if  the  Gov- 
ernment's contentions  (supra,  pp.  12-21)  that  it  is  not 
liable  to  make  compensation  for  what  it  might  have 
taken,  but  didn't,  is  rejected. 

Appellants  make  the  statement  that  if  they  had 
mined  the  gold  during  the  period  of  the  Government's 
occupancy  they  would  have  effected  a  net  recovery 
of  $138,000  to  $150,000  and  that,  therefore,  they  lost 
interest  amounting  to  $18,515  to  $20,125  (Br.  16). 
However,  they  do  not  challenge  the  findings  of  the 
court  below  that  there  was  no  diminution  in  value  of 
the  land  and  that  defendants  have  suffered  no  pe- 
cuniary loss  beyond  use  and  occupancy  of  the  land  for 
which  just  compensation  was  fixed  at  $1,745,  plus  in- 
terest (R.  87-88).  Inasmuch  as  the  best  use  of  the 
property  was  for  mining  (R.  372,  425)  the  award 
for  use  and  occupancy  compensates  appellants  for  the 
exclusion  of  them  from  the  property.  The  award  rep- 
resents computation  of  interest  upon  the  fee  value  of 
the  property  (R.  82,  386,  426-427).  It  is  pure  specu- 
lation as  to  how  much  gold  there  was  in  the  property 
and  as  to  what  profits  appellants  might  have  realized 
therefrom.  For  example,  it  does  not  appear  that  the 
evidence  upon  which  they  rely  for  their  assertion 
(Br.  7)  included  the  cost  of  machinery,  equipment, 
transportation  and  other  costs  involved  in  completing 
the  sale  of  the  gold  (R.  336-337,  428).  The  possibili- 
ties of  favorable  operations  are  reflected  in  the  market 
value  of  the  property  and  they  have  been  compensated 
for  in  the  award  made. 
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CONCLUSION 

« 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  judgment  below  should  be  affirmed. 

J.  Edward  Williams, 
Acting  Head,  Lands  Division, 

Department  of  Justice, 
M.  Mitchell  Bourquin, 
Special  Assistant  to  the  Attorney  General, 

San  Francisco,  California, 
R.  B.  McMillan, 
Assistant  United  States  Attorney, 

San  Francisco,  California, 
Roger  P.  Marquis^ 
Wilma  C.  Martin, 
Attorneys,  Department  of  Justice, 

Washington,  D,  C, 
February  1946 
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INTRODUCTION. 

In  its  brief,  respondent  makes  a  number  of  asser- 
tions of  fact  which  are  not  sustained  by  the  evidence, 
and  which  are  unwarranted  inferences  from  facts 
which  were  established  or  statements  made  in  appel- 
lants' opening  brief.  Respondent,  further,  bases  its 
argument  in  a  large  part  upon  decisions  which  are  not 
at  all  applicable  to  the  facts  before  this  Court,  and, 
since  the  propositions  which  they  declare  must  be 
read  and  understood  in  the  light  of  the  facts  of  those 
cases,  we  here  point  out  to  this  Honorable  Court  the 
fallacy  of  respondent's  argument. 


At  the  time  this  reply  is  composed,  appellants  have 
received  only  a  typewritten  copy  of  respondent's  brief. 
Necessarily,  therefore,  no  reference  can  be  herein 
made  to  the  printed  record.  This  requires  that  appel- 
lants' closing  argument  follow  in  sequence  the  argu- 
ment of  respondent,  and  that  reply  to  fallacies  in 
I'espondent 's  argument  be  made  in  sequence.  By  any 
other  approach  it  would  be  impossible  for  appellants 
to  direct  the  attention  of  this  Honorable  Court  to  the 
specific  portion  of  the  respondent's  brief  to  which 
answer  is  made. 

For  the  greater  convenience  of  this  Honorable 
Court,  instead  of  adopting  as  titles  statements  of  law 
and  fact  favorable  to  appellants  and  arguendo  their 
cause,  we  have  copied  verbatim  the  titular  divisions 
of  respondent's  brief,  and  under  each  title  follows 
our  reply  thereto. 


ARGUMENT. 
I. 

"APPELLANTS  WERE  NOT  ENTITLED  TO  RECOVER  A  SUB- 
STANTIAL AWARD  FOR  THE  ALLEGED  TAKING  OF  THE 
RIGHT  TO  REMOVE  GRAVEL  AND  GOLD  WHICH  WAS 
NEVER  EXERCISED." 

Under  this  heading  respondent  asserts: 

^*  Moreover,  appellants  admit  that  they  have  not 
actually  suffered  monetary  loss  (Br.  2)." 

By  this  statement  respondents  must  refer  to  this 
portion  of  appellants'  opening  brief: 


''The  District  Judge  tried  the  case,  made  his 
findings  and  rendered  his  judgment  under  the 
misconception  that  he  was  sitting  as  a  Court  of 
Claims  to  determine  the  actual  monetary  dam- 
ages which  appellants  sustained  as  a  result  of  the 
limited  exercise  by  the  United  States  of  America, 
respondent,  of  the  rights  and  privileges" 

(App.  Br.  2-3.) 

or  else  to  this  portion : 

''that  this  disregard  of  testimony  was  the  result 
of  a  determination,  not  of  injury  in  law  when  the 
rights  and  privileges  were  taken,  but  of  mone- 
tary loss  in  fact  after  the  rights  and  privileges 
taken  had  expired  and  respondent  had,  through 
no  fault  of  appellants,  failed  to  enjoy  those  rights 
and  privileges  to  the  full  extent  that  they  were 
taken. ' ' 

(App.  Br.  3.) 

It  is  thoroughly  possible  that  in  the  making  of 
those  statements  we  did  not  point  out  with  sufficient 
clarity  the  distinction  we  had  in  mind.  That  such  may 
have  been  the  case,  with  the  permission  of  this  Honor- 
able Coui't,  may  we  try  again? 

First,  there  are  two  concepts  of  loss  to  the  private 
land  owner.  First  there  is  his  actual  loss,  which  in- 
cludes the  profit  which  he  intended  to  earn  from  the 
full  enjoyment  of  his  property.  That  is  the  profit,  the 
acquisition  of  w^hich  would  have  induced  a  mining 
man  to  have  paid  ai^pellants  $12,000  for  i)roperty 
which  was  useless  if  it  could  not  be  used  for  mining. 
Appellants  concede  that  not  only  can  they  not  recover 
those  anticipated  profits  in  this  action,  but  they  can- 


not  even  recover  interest  on  the  anticipated  profits, 
no  matter  how  certain  they  may  have  been,  for  the 
delay  of  their  realization.  Even  although  this  was  an 
actual  out-of-pocket  loss  to  apijellants  of  $18,515  to 
$20,125,  it  is  not  such  a  loss  as  is  directly  reimbursable 
in  a  condemnation  action.  The  other  concept  is  the 
actual  market  value  of  the  right  which  is  taken.  This 
is  the  value  of  the  physical  thing  taken,  at  the  time 
that  it  is  taken,  or  the  market  value  of  the  privilege 
to  make  special  use  of  the  thing  taken,  at  the  time  the 
privilege  to  make  special  use  of  that  physical  thing 
is  taken. 

The  District  Judge  introduced  into  the  case  two 
additional  concepts.  First,  he  ignored  the  monetary 
and  uncompensable  loss  to  appellants,  and  ignored  the 
value  of  the  privilege  to  make  special  use  of  appel- 
lants' land,  at  the  time  that  privilege  to  make  special 
use  of  api)ellants'  land  was  taken,  and  instead 
directed  his  attention  to  the  extent  of  the 
exercise  of  the  privilege  as  distinguished  from  the 
value  of  the  privilege.  Second,  ignoring  the  monetary 
and  uncompensable  loss  to  appellants,  and  ignoring 
the  value  of  the  privilege  to  make  special  use  of  ap- 
pellants' land,  he  directed  his  attention  to  the  loss 
arising  by  physical  acts  of  exercise  of  the  privilege 
to  make  special  use  of  appellants'  land. 

For  the  purposes  of  fixing  damages  appellants  con- 
cede that  no  actual  monetary  loss  to  them  was  directly 
caused  by  physical  asportation  of  their  land  by  re- 
spondent in  the  exercise  or  enjoyment  of  the  privilege 
of  making  special  use  of  their  proi)erty.    But  appel- 


lants  do  not  concede  that  valuable  rights  in  their  land 
were  not  taken,  and  appellants  do  not  concede  that 
they  have  suffered  no  substantially  compensable  in- 
jury by  the  taJdng  of  the  privilege  of  making  spe- 
cial use  of  their  property  as  distinguished  from  the 
enjoyment  by  respondent  of  the  privilege  to  make 
special  use  of  their  property. 

*'A.  UNDER  THE  CONSTITUTION,  APPELLANTS  ARE  NOT  EN- 
TITLED TO  RECOVER  A  SUBSTANTIAL  AWARD  FOR  A 
MERELY  THEORETICAL  TAKING." 

Under  this  heading,  res]Jondent  cites  Marion  etc, 
Raihvay  v.  United  States,  270  U.S.  280  (1926),  for 
this  assertion: 

^^When  the  United  States  sets  out  to  acquire 
private  property  for  public  use  but  never  exer- 
cises the  rights  originally  sought,  the  owner  is 
entitled  to  recover  compensation  only  for  what 
he  has  actually  been  dei3rived  of. '  ^ 

This  decision  is  clearly  distinguishable  on  its  facts, 
and  the  Supreme  Court  had  no  intention  of  prescrib- 
ing a  rule  to  apply  to  the  facts  of  this  case.  There, 
Act  of  August  29,  1916,  Chapter  418,  39  Stat,  at  L. 
619,  645,  empowered  the  President  to  take  over  the 
railroads.  By  Proclamation  of  December  26,  1917  the 
President  recited : 

^^(I)  do  hereby  *  *  *  take  possession  and 
assume  control  at  12  o'clock  noon  of  the  twenty- 
eighth  day  of  December,  1917,  of  each  and  every 
system  of  transportation  *  *  *  Consisting  of 
railroads  *  *  *.'' 
Marion  etc.  Railroad  v.  United  States,  279  U.S. 
280,  282. 


In  that  case  the  Director  General : 

^^did  not  at  any  time  take  over  the  actual  pos- 
session or  operation  of  the  railroad;  did  not  at 
any  time  give  any  specific  direction  as  to  its 
management  or  operation;  and  did  not  at  any 
time  interfere  in  any  way  with  its  conduct  or 
activities  *  *  *.  Nothing  a})])ears  to  have 
been  done  by  the  Director  General  which  could 
have  affected  the  volume  or  profitableness  of  its 
traffic  or  have  increased  the  requirements  for 
maintenance  or  depreciation;  and  apparently  it 
retained  its  earnings;  expended  the  same  as  it 
saw  fit;  and,  without  accounting  to  the  govern- 
ment, devoted  the  net  oj^erating  income  to  the 
company's  use.'' 

Marion  etc.  Railroad  v.  United  States,  270  U.S. 
280,  282,  283. 

Quite  different  are  the  instant  facts  where  the 
District  Court  made  an  order  placing  respondent  in 
possession  (R.  pp.  38-39)  and  the  contractor  engaged 
by  respondent,  armed  with  a  copy  of  this  order,  took 
over  the  property  (R.  pp.  195-197,  205-206),  stacked 
lumber  on  it,  stored  powder  on  it,  cut  and  installed 
power  poles  and  strung  a  power  line  (R.  pp.  197-204, 
Def.  Ex.  I,  J,  K,  L),  took  a  small  amount  of  gravel 
(R.  pp.  256,  260,  271-272)  and  placed  a  lock  on  the 
gate,  enabling  only  the  contractor  access  to  the  prop- 
erty except  that  appellant  Morrison  was  given  access 
to  a  cabin  located  thereon  (R.  p.  206)  and  otherwise 
excluding  appellants  from  mining  for  one  year  and 
eleven  months. 


Respondent  continues : 

''presumably  they  (appellants)  would  say  that 
the  Marion  By  ease  is  inapplicable  because  it  was 
instituted  in  the  Court  of  Claims''.  (Parentheses 
added.) 

Instead,  appellants  say  that  this  Court  found,  and  re- 
spondent does  not  challenge  that  finding, 

''That  plaintiff  entered  into  possession  of  said 
land  on  the  17th  day  of  October,  1939 ;  that  plain- 
tiff abandoned  the  land  subject  of  this  action  on 
September  13,  1941,  *  *  *.'' 

(R.  p.  87.) 

Whereas  in  the  ^^ Marion  Ry''  case,  as  we  pointed  out 
above,  there  was  no  physical  taking  of  the  railroad's 
l)roperty  whatsoever. 

Thus  Marion  etc.  Railroad  v.  United  States,  270 
U.S.  280  (1926),  is  only  authority  for  the  proposition 
that  a  legal  taking  without  any  physical  interference 
is  not  compensable. 

In  appellants'  opening  brief  (pp.  33-37),  we 
i:)ointed  out  that  the  respondent  took  the  intangible, 
but  well  recognized  in  law,  profit  a  prendre  to  remove 
gravel  for  one  year  and  eleven  months.  Since  the 
complaint  prayed : 

"such  right,  power,  and  privilege  of  use  and 
occupancy  of  said  land  the  removal  of  concrete 
aggregates  from  and  out  of  said  land  to  be  unin- 
terrupted during  said  period  *  ^  *  free  from  any 
right  or  claim  of  ayiy  defendants  herein  to  at  all 
interfere  with  or  interrupt  such  use  and  occu- 
pancy *  *  *  (italics  ours) 
(R.  p.  32) 
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and  the  order  for  possession  provided : 

^^  plaintiff  is  hereby  authorized  to  take  posses- 
sion of  said  land  *  *  *  in  the  maimer  set  forth  in 
said  complaint'' 

(R.  pp.  38-39) 

the  distinction  between  Marion  etc.  Railroad  v.  United 
States,  270  U.  S.  280  (1926),  can  be  more  clearly  seen 
by  an  answer  to  the  question,  What  became  of  appel- 
lants' right  to  mine  their  owai  land  during  that  one 
year  and  eleven  months?  If  that  right  to  mine  with- 
out interference  from  respondent  remained  at  all 
times  in  appellants,  the  cases  are  parallel.  If  there 
was  an  interference,  they  are  not  parallel,  and  the 
decision  in  Marion  etc.  Railroad  v.  United  States, 
270  U.S.  280  (1926),  has  no  application  to  the  instant 
case. 

Respondent  concludes  this  portion  of  its  argument: 
^'As  we  have  pointed  out,  supra,  the  judgment 
below  represents  adequate  compensation  for  the 
actual  loss  that  has  been  suffered  by  appellants 
*  *  *  to  award  appellants  any  substantial  sum  for 
the  technical  taking  of  the  so-called  profit  a  pren- 
dre would  be  ^mijust  to  the  public. 
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Again,  appellants  point  out  that  respondent's  argu- 
ment, like  the  opinion  of  the  District  Judge,  confuses 
the  specific  property  with  the  intangible  right  to  enjoy 
that  property;  confuses  the  right  to  subject  appel- 
lants' ijroperty  to  certain  uses  with  the  extent  of 
enjoyment  of  that  right.  In  so  far  as  the  extent  of 
the  enjoyment  of  that  right  is  concerned,  appellants 
concede  there  was  but  a  ''technical  taking",  in  so  far 


as  the  incorporeal  right  to  enjoy  is  concerned,  there 
has  been  an  actual  taking  for  which  no  compensation 
has  been  paid. 

"B.  AFTER  ABANDONMEITT  BY  THE  GOVERNMENT  THE  COURT 
BELOW  LACKED  JURISDICTION  TO  AWARD  COMPENSATION 
FOR  THE  ALLEGED  TAKING  OF  A  PROFIT  A  PRENDRE:" 

Respondent  introduces  its  argument  with  these 
words : 

^^When  private  property  is  sought  to  be  ac- 
quired under  the  power  of  eminent  domain,  unless 
it  is  acquired  under  specific  statutory  proceedings 
otherwise,  the  title  does  not  pass  until  compensa- 
tion is  actually  paid  to  the  owner.'' 

To  support  this  assertion,  respondent  cites  Hanson 
Co,  V.  United  States,  261  U.S.  581  (1923),  and  Dan- 
forth  V.  United  States,  308  U.S.  271  (1939),  in  neither 
of  which  cases  was  there  a  physical  taking  involved, 
and  in  both  of  which  cases  the  Court  was  discussing 
the  general  powder  reserved  in  the  Constitution,  5th 
Amendment,  in  the  absence  of  any  special  statute. 

Respondent  continues: 

^^Thus,  even  w^hen  possession  of  the  property 
has  been  taken  imder  court  order  in  the  course 
of  a  condemnation  proceeding  the  United  States 
may  still  abandon  the  jn'oceedings  to  acquire  the 
interest  sought.  *  *  *  In  such  event,  it  is  not 
liable  for  the  estate  or  interest  which  it  sought 
to  acquire  under  its  complaint  in  condemnation. 
*  *  ^  the  trial  court  had  no  jurisdiction  to  award 
compensation  for  the  interest  sought  in  the  peti- 
tion after  the  United  States  filed  its  notice  of 
abandonment." 
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In  each  of  the  cases  cited  by  respondent,  condemna- 
tion was  sought  of  something  corporeal.  In  each  case 
the  general  rule  was  ai^plied,  as  laid  down  in  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U.S.  641 
(1890)  : 

^'the  title  does  not  pass  until  compensation  is 
actually  made  to  the  owner.  Within  the  meaning 
of  the  Constitution,  the  property,  although  en- 
tered upon  *  *  ^  is  not  taken  until  the  compensa- 
tion is  ascertained  in  some  legal  mode,  and,  being 
paid,  the  title  passes  from  the  owner," 

Cherokee  Nation  v.  Southern  Kan,  R,  Co,,  135 

U.S.  641,  659  (1890) 

and  each  decision  winds  up  with  a  holding  of  which 
the  following  is  typical: 

^^  Enough  has  been  said,  we  think,  to  show  that 
the  United  States  were  free  to  abandon  the  con- 
demnation proceeding  at  any  time  before  payment 
of  the  award  and  transfer  of  title,  that  they  took 
no  title  until  payment,  and  the  possession  of  the 
land  by  the  United  States  did  not  make  these 
rules  inapplicable,  and  therefore  the  District 
Court  in  North  Carolina  had  no  authority  to 
render  a  personal  judgment  against  the  United 
States." 
Moody  V,  Wickard,  136  F.  (2d),  801,  804  (App. 
D.C.,  1943). 

Appellants  concede  that  had  the  United  States 
sought  to  condemn  physical  gravel,  all  or  any  part  of 
the  physical  gravel  in  place  upon  appellants'  land, 
these  rules  would  ai)ply  and  the  District  Court  would 
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have  been  compelled  to  dismiss  the  proceedings  and 
without  jurisdiction  to  render  any  judgment  in  this 
action.  Appellants'  right  to  relief  in  such  a  case 
would  be  by  independent  action  mider  the  Tucker  Act, 
28  U.S.C.A.  §  41. 

But  it  does  not  follow,  as  respondent  argues : 

''Consequently,  the  fact  that  Section  5  of  the 
River  and  Harbor  Act  *  *  *  authorized  the 
United  States  to  take  possession  of  the  property 
pending  the  condemnation  proceeding  did  not 
*  *  *  create  a  vested  right  in  the  owners  to 
compensation  for  the  interest  described  in  the 
complaint. ' ' 

In  our  opening  brief  we  pointed  out  (Br.  pp.  33-37) 
that  the  United  States  took  nothing  corporeal;  it 
elected  instead  to  take  an  incorporeal  right,  which, 
as  defined  in  the  complaint,  and  as  provided  by  U.S. 
Code,  Title  33,  Section  594,  started  to  run  in  October 
17,  1939,  and  continued  to  run  mitil  September  13, 
1941.  By  the  very  nature  of  the  incorporeal  right 
taken  it  had  to  vest  in  the  United  States  w^hen  it  was 
taken  by  entry  into  possession  on  October  17,  1939, 
and  had  to  remain  vested  until  September  13,  1941, 
on  which  date  the  United  States  could  divest  itself 
only  of  the  unexpired  portion  of  that  right  from  Sep- 
tember 13,  1941  to  October  17,  1941,  and  by  the  very 
incorporeal  nature  of  that  which  it  had  taken  could 
not  divest  itself  of  the  expired,  consumed  portion  of 
the  incorjjoreal  right  taken.  To  that  extent  it  could 
not  give  back  the  intangible  right,  the  privilege  of 
enjoying  which  had  belonged  to  the  United  States, 
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because  that  portion  of  the  privilege  was  no  longer 
in  existence  to  return. 

^^Abandonment''  presupposes  something  to  abandon 
or  give  back.  To  the  extent  that  a  thing  has  ceased  to 
exist  it  cannot  be  abandoned  or  given  back.  The 
declaration  of  abandonment  is  not  the  giving  back,  it 
is  but  evidence  of  a  wish  to  give  back.  In  order  to 
^^give  back"  anything,  that  which  is  given  back  must 
be  at  least  in  existence,  and  not  be  less  even  than  its 
ashes  or  spirit. 

Abandonment  of  a  condemnation  proceeding  must 
be  a  complete  surrender  of  the  project  so  far  as  the 
land  involved  is  concerned. 

Robertson  v.  Hartenhower,  120   Iowa  -110,  94 
N.  W.  857. 

By  the  word  ^"abandonment"  is  ordinarily  under- 
stood a  yielding,  ceding  or  giving  up.  There  can  be 
no  '' abandonment"  when  the  entire  property  is  de- 
stroyed and  there  is  nothing  left  to  give  up. 

Ciimberling  v.  McCall,  2  U.  S.  (2  Dall.)  280, 
283. 

See  also  Words  &  Phrases,  Perm.  Ed., 

' '  Abandon ;     abandonment-Relinquishment. ' ' 
Vol.  1,  pp.  53-56. 

Since  bv  the  verv  nature  of  the  riclit  which  re- 
spondent  itself  chose  to  take  it  could  not  give  back 
the  consumed  portion  of  that  right,  the  dec- 
laration of  abandonment  was  to  that  extent  ineffective, 
and  could  not  any  more  divest  the  District  Court  of 
jurisdiction  to  make   an  award  for  the   incorporeal 
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profit  a  prendre  than  did  it  divest  the  District  Court 
of  jurisdiction  to  make  an  award  for  one  year  and 
eleven  months  of  possession  wiiicli  respondent  could 
not  return  to  appellants,  and  from  which  award  re- 
spondent has  not  appealed. 

This  is  the  perfect  answer  to  respondent's  argu- 
ment : 

'^Thus  when  the  United  States  filed  notice  of 
abandonment  *  *  *  the  court  lost  jurisdiction  to 
award  compensation  for  the  profit  a  prendre 
which,  appellants  claim,  was  sought  in  the  peti- 
tion. The  only  liability  of  the  government  after 
abandonment  was  for  one  year  and  eleven  months' 
occupancy  of  the  property." 

There  is  no  logic  to  the  position  taken  by  respond- 
ent that  the  Court  had  jurisdiction  to  award  com- 
pensation for  possession  of  the  physical  land,  which 
possession  could  not  be  abandoned,  yet  lacked  juris- 
diction to  award  compensation  for  vesting  of  the  por- 
tion of  the  incorporeal  right  which  could  no  more  be 
abandoned  than  could  the  physical  possession  of  the 
land  which  concurrently  existed. 

"C.  IN  ANY  EVENT,  APPELLANTS  HAVE  BEEN  AWARDED  COM- 
PENSATION FOR  ALL  RIGHT  WHICH  THE  GOVERNMENT 
SOUGHT  TO  CONDEMN." 

Respondent  opens  its  argmnent  under  this  heading 
with  these  words : 

^^It  may  be  assumed  that  the  rights  thus  de- 
scribed are  properly  designated  by  appellants  as 
an  'incorporeal  profit  a  prendre."  Although  the 
right  of  'uninterrupted  use  and  occupancy'  *  *  * 
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described  would  seem  to  be  a  separate  and  dis- 
tinct right,  broader  than  the  mere  right  of  entry 
for  the  purpose  of  removing  the  gravel,  it  is  not 
believed  that  the  Government's  liability  turns 
upon  any  technical  distinction  as  to  the  exact 
nature  of  the  estate  or  interest  sought  and  that 
a  precise  de&iition  is  unnecessaiy''. 

We  pointed  out  in  our  opening  brief  (Br.  pp.  46-51) 
that  the  peculiar  incorporeal  right  selected  for  con- 
demnation was  the  selection  of  the  United  States. 
We  also  related  evidence  of  the  prior  negotiations 
(Br.  p.  8)  to  show  that  the  peculiar  right  was  not  an 
accidental  selection,  but  the  deliberate  selection  by 
respondent  in  carrying  into  effect  a  desire  to  be  un- 
limited and  unrestricted  in  the  exercise  of  the  rights 
sought  in  appellants'  land.  We  also  referred,  and 
again  refer,  to  the  record  (R.  pp.  251-252)  that  the 
right  sought  was  valued  by  the  respondent  at  $11,875 
at  least,  and,  with  proper  safeguards,  had  a  value  of 
10^  per  cubic  yard  of  gravel  removed  in  addition  to 
the  $11,875  figure.    (R.  pp.  221-223.) 

This  language  above  quoted  from  respondent 's  brief 
suggests  an  attempt  to  avoid  an  incorporeal  right, 
expressly  and  deliberately  defined  in  the  complaint, 
and  to  liken  that  incorporeal  right  to  a  corporeal  right 
and  to  assess  damages  for  its  taking  accordingly.  It 
is  submitted  that  damages  for  the  taking  of  an  in- 
terest in  real  property  are  incapable  of  ascertainment 
without  an  understanding  and  definition  of  the  ^*  exact 
nature  of  the  estate  or  interest  sought''.   Authorities 
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on  our  position  appear  in  our  opening  brief.  (Br.  pp. 
46-51.) 

Respondent  continues : 

'^the  testimony  does  not  warrant  appellants' 
assertion  that  the  ^safeguards'  set  out  in  the  com- 
plaint for  the  removal  of  the  gold  were  of  no 
value  and  could  not  have  enabled  them  to  recover 
the  gold. ' ' 

The  authorities  are  to  the  effect  that  it  must  be 
presumed,  for  fixing  damages,  that  the  rights  taken 
will  be  exercised  to  the  fullest  extent.  (Br.  pp.  46-51.) 
Nowhere  does  respondent  point  to  any  limitation  re- 
spondent placed  upon  itself  as  to  speed  of  removal. 
Under  this  test  it  must  be  assumed  there  was  and 
would  be  no  limitation.  The  evidence  amply  sustains 
appellants'  assertion  that  without  limitation  to  100 
cubic  yards  per  hour  the  gold  could  not  have  been 
recovered.  (R.  pp.  223-224.) 

The  argument  continues-: 

^^Thus  it  is  clear  that  the  Government  did  not 
intend  to  take  the  gold  and  that  if  the  project  had 
been  carried  out  no  gold  would  have  been  taken 
by  the  United  States.  *  *  *  the  complaint  stated 
that  if  the  landowners  should  fail  or  refuse  to 
follow  the  method  for  recovery  of  the  gold,  The 
United  States  '  shall  have  the  option  to  either  take 
the  said  concrete  aggregates  without  recovery  of 
gold  contents  thereof,  if  any  there  be,  or  to  carry 
out  the  requirements  so  failed  or  refused  by  the 
said  defendants'  *  *  *  While  this  statement  was 
made  in  the  complaint,  it  was'  not  set  forth  in  the 
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prayer  for  relief  when  the  United  States  specified 
the  judgment  which  it  sought  *  *  *  if  ^yas  obvi- 
ously intended  that  the  adequacy  of  the  safe- 
guards of  appellants'  right  to  the  gold  should  be 
determined  before  any  judgment  was  entered  and 
that  if  those  rights  could  not  be  protected,  an 
election  should  be  made  bv  the  United  States 
upon  which  alternative  of  the  option  the  Govern- 
ment would  seek  judgment  *  ^  *  it  is  clear  that 
if  the  Government  had  not  abandoned  the  project, 
such  deficiences  as  might  have  existed  in  the 
complaint  would  have  been  remedied  by  amend- 
ment S'O  that  no  gold  w^ould  have  been  taken 


?  ? 


In  the  first  place,  such  an  amendment  was  never 
made.  In  the  second  place,  if  made  it  could  have  had 
no  more  effect  on  rights  already  vested  than  an  aban- 
donment, and  could  not  have  affected  that  portion  of 
the  incorporeal  right  which  had  already  expired. 

As  w^e  have  pointed  out,  the  right  taken  must  be 
measured  by  the  fullest  extent  to  which  it  may  law- 
fully be  exercised.    (Br.  pj).  46-51.) 

Nor  is  the  decision  of  the  Circuit  Court  of  Appeals, 
8th  Circuit,  in  Karlson  v.  United  States,  82  F.  (2d) 
330  (1936),  of  any  comfort  to  resi^ondent's  i3osition. 
In  that  decision  it  was  virtually  conceded  that  the 
right  taken  was  to  be  considered  exercisable  to  its 
fullest  extent,  and  the  easement  of  flooding  was  pre- 
vented from  being  construed  as  an  absolute  and  per- 
manent taking  of  the  land  itself  only  because  the 
easement  to  flood  the  land  was  condemned  pursuant 
to  a  treaty,  and,  as  the  Court  stated 
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''In  any  event,  if  the  Treaty  is  adhered  to,  as 
it  must  be  presumed  that  it  will  be,  the  extreme 
or  emergency  high  level  of  the  lake  cannot  be 
maintained  continuously,  since  that  could  only  be 
done  in  disregard  of  the  provision  of  the  Treaty 
as  to  ordinary  levels  and  as  to  uniform  and  con- 
tinuous discharge  of  water/' 

Karlson  v.  United  States,  82  F.  (2d)  330,  335. 

In  the  instant  case  not  only  is  there  no  such  meas- 
ure, but  the  full  extent  of  the  gravel  to  be  taken  was 
not  known  to  respondent  until  long  after  the  suit  was 
filed.    (Br.  pp.  23-26.) 

The  argument  continues*: 

''We  submit,  therefore,  that  appellants'  con- 
tention here  is  not  well  founded  because  even  if 
the  Government  had  proceeded  with  the  project 
rather  than  abandoning  it,  the  United  States 
would  not  have  takeii  the  gold  and  appellants' 
rights  thereto  would  have  been  preserved". 

Appellants  submit  that  the  expressions  of  opinion 
of  counsel  in  Washington,  D.C.,  as  to  their  thoughts 
on  the  extent  that  the  Sacramento  Office  of  the  War 
Department  Engineers  intended  to  or  would  have 
exercised  the  rights  which  they  condemned  are  of 
little  help  now.  They  would  have  been  very  helpful 
if  they  had  been  incorporated  in  the  complaint.  As 
we  have  seen,  they  were  not  so  incorporated. 
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II. 

"THE  TRIAL  COURT  DID  NOT  ERR  IN  HIS  RULINGS 
ADMITTING  AND  REJECTING  EVIDENCE." 

What  assertions  are  made  by  respondent  under  this 
heading  are  adequately  answered  in  appellants'  open- 
ing brief,  and  no  specific  reference  thereto  is  herein 
made. 


CONCLUSION. 

By  way  of  summary  of  the  foregoing  argument, 
appellants  assert  the  following  propositions: 

First.  Appellants  were  entitled  to  a  finding  by  the 
District  Judge  of  the  value  of  the  incorporeal  profit 
a  prendre  taken  by  respondent,  that  value  to  be  fixed 
as  of  the  date  of  taking,  October  17,  1939,  and  to  sus- 
tain which  the  record  contains  ample  evidence,  with- 
out diminution  by  reason  of  any  imexpressed  limi- 
tations of  quantity  to  be  taken  or  any  possible  later 
failure  to  fully  enjoy  the  rights  taken. 

Second.  The  Court  did  not  lose  jurisdiction  to 
award  this  compensation  by  the  filing  of  the  declara- 
tion of  abandonment  because  the  used  and  consumed 
portion  of  the  incorporeal  profit  a  prendre  could  not 
be  abandoned  back. 

Third.  The  award  must  either  be  on  the  theory 
appellants'  rights  to  the  gold  were  not  adequately  pre- 
served, or,  if  they  were,  that  the  sum  of  $11,875  which 
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it  would  require  to  preserve  those  rights  be  given  due 
and  proper  consideration. 

Dated,  Berkeley,  California, 
February  27,  1946. 

Respectfully  submitted, 

Francis  T.  Cornish, 

Attorney  for  Appellants, 
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No.  11,142 

IN   THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 
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W.  H.  Morrison  and  R.  J .  M  iedel, 

Appellants, 
vs. 

United  States  of  America, 


Appellee. 


APPELLANTS'  PETITION  FOR  A  REHEARING. 


To  the  Ho)iorable,  the  United  States  Circait  Court  of 
Appeals  for  the  Ninth  Circuit,  and  to  the  Hofior- 
able  Judges  thereof: 

The  a])pel]ants  F.  M.  O'Connor,  Stella  M.  O'Connor, 
W.  H.  Morrison  and  R.  J .  Miedel  hereby  petition  this 
Honorable  Coni't  and  the  Honorable  Judges  pursuant 
to  Rule  25  of  the  rules  of  this  Honorable  Court  to 
grant  to  these  petitioning  ap])ellants  a  rehearing  of 
the  cause  after  decision  by  the  Honorable  Garrecht, 
Denman  and  Orr,  Circuit  Judges,  which  decision  was 
filed  herein  on  May  9th,  1946. 

These  petitioning  appellants  request  a  rehearing 
because  they  urge  that  the  Court  should  not  have  a])- 
plied  the  same  rule  of  vesting  of  title  in  the  United 
States  of  America  of  the  profit  (/'  prendre  taken  in  this 


case  that  is  api^lied  tu  tlie  takiiiii'  of  title  to  corporeal 
property. 

In  so  requesting  a  rclicarin^ir  tliey  respectfully  point 
out  to  the  Court  that  its  opinion  takes  for  gi-anted 
that  the  Tnited  States  of  America  took  and  con- 
demned a  two  year  ])rofit  «'  prendre,  as  distinguished 
from  the  two  year  profit  «  prendre  starting  on  a  given 
date,  which  right,  of  necessity,  being  intangible,  had 
to  vest  and  could  not  be  abandoned. 


ANALYSIS  OF  THE  OPINION. 

In  an  effort  more  clearly  to  ])oint  out  the  ]n-ecise 
question  we  take  the  libei-ty  to  here  set  forth  the  por- 
tions of  the  opinion  which  leave  tliese  petitioning  ap- 
])ellants  with  the  sincere  conviction  that  in  rendering 
its  opinion  this  Honorable  Court  failed  to  consider  the 
fact  that  by  the  terms  of  the  com})laint  and  the  order 
for  immediate  ])ossession  the  profit  ^  prendre  was  to 
commence  on  a  s])ecified  day,  to  run  for  a  s])ecific  two 
year  period  after  that  date,  as  distinguished  from  an 
abstract  two  year  ])rivile2:e.  In  its  opinion,  nowhere 
does  the  Court  even  refer  to  the  s])ecific  date  which 
was  to  start  the  ] privilege  n<n-  the  specific  date  the 
j)rivilesre  was  to  end. 

The  Court  failed  to  ]iass  on  several  assignments  of 
error,  stating 

'^Since  we  hold  that  the  profit  a  prendre  was 
not  taken  the  remainin<r  assicrnments  eoncerninir 
damages  are  not  considered''. 

(Opinion  of  the  Court,  p.  1.) 


After  setting:  forth  the  statutes  under  which  con- 
demnation proceedings  were  filed,  the  Court  continues 
'*  Under  these  sections  condemnation  of  the  title 
to  the   profit   a  prendre   succeeds  the   ]>urchase 
and  payment  for  the  title  after  the  deteraiination 
of  its  value  in  the  condemnation  proceeding's '\ 
(Opinion  of  the  Coui-t,  p.  2.) 

The  opinion  continues: 

'"The  appellee  did  not  here  seek  an  iimnediate 
taking  of  the  title  to  tiie  profit  a  prendre  under 
the  Declai-ation  of  Taking  Act  *  *  *  nor  did  the 
district  court  order  such  a  taking  of  that  title.  It 
did  not  have  the  power  to  do  so  prior  to  the  pay- 
ment of  a  determined  compensation.  *  *  *- 

(Opinion  of  the  Court,  p.  2.) 

Follows  a  holdinsr  that  imder  the  rule  of  tlie  author- 
ities cited,  the  United  States  of  America  had  the  right 
to  abandon, 

**Appel!ants  concede  that  had  the  api>ellee 
sousrht  to  condemn  the  title  to  the  gravel  itself  the 
above  cases  would  apply.  It  contends  that  a  dif- 
ferent rule  applies  to  takijig  the  title  to  the  profit 
a  pendre,  which  in  Califoiiiia  is  an  interest  in 
realty  and  not  an  easement,  that  is,  title  to  the 
right  to  take  the  gravel.  Api>ellants''  argument  is 
based  u]>on  an  asserted  interpretation  of  the  lan- 
gua<re  of  the  Act  mider  which  the  condenmation 
is  sought  *  *  * 

As  seeiv,  a  profit  a  prendre  is  not  an  easement. 
This  argument  seems  to  be  that  possession  of  the 
land  by  one  seeking  such  an  interest  in  it  as  a 
profit  a  prendre  vests  the  title  while  the  possession 
of  the  land  by  one  seeking  the  fee  thereto  does 


not  vest  it.  The}'  would  have  tlie  future  words 
'interest  to  be  ae([uired'  construed  to  mean  ^in- 
terest ac(]uired  at  the  moment  of  possession',  an 
obvious  neg-ation  of  the  intent  of  the  Congress. 

We  are  unable  to  see  any  distinction  between 
the  taking  tlie  title  to  corporeal  ])roperty  and  to 
seek  an  interest  in  realty  as  tlie  profit  a  prendre. 
Payment  must  i)recede  the  taking  of  title  and 
abandomnent  may  precede  the  determination  of 
the  amount  to  be  ])aid  for  the  title.'' 

(Opinion  of  the  Court,  ])}).  3-4.) 

This  Honoi'able  Court,  by  its  o})inion  and  decision 
has  ruled  there  is  no  difference  in  vesting  of  a  cor- 
jjoreal  riglit  taken  and  an  incorporeal  right  taken. 
With  this  ruling  no  student  of  tlie  law  could  justly 
quarrel.  In  fact,  a])])ellants  themselves  concede  that 
the  opinion  and  decision  is  to  that  extent  good  law. 

Petition  is  made  for  a  rehearing  because  the  ])rofit 
a  prendre  condemned  by  the  United  States  of  America 
was  not  just  a  two  year  profit  o  prendre :  it  was  a  ])rofit 
('i  prendre  for  two  years,  to  comimexce  ox  the  date 

tut:    COI'RT    MADE    TIS   ORDER    !^i  TTL\(i    THE    (JOVERXMEXT 

IXTO  POSSESSiox,  and  to  end  two  y(^ars  after  the  making 
of  that  order. 

A])])ellants  do  not  conteiul,  and  never  did  contend, 
that  title  to  the  protit  'i  proidre  vested  because  the 
rnited  States  of  America  took'  ])ossession  of  their 
land:  instead  tlH\v  contend  that  by  the  express  word- 
ing of  the  statute  under  wliicli  the  coiidenmation  was 
made,  which  lanuTiage  is  set  forth  in  the  opinion  of 
this  Honorable  Court 


iin^^ 


The  Ignited  States,  upon  tlie  filing  of  the  peti- 
tion in  any  sncli  ])roeeeding',  shall  have  the  right 
to  take  immediate  possession  of  said  lands,  ease- 
ments, 01*  I'ights  of  way,  to  the  extent  of  the  in- 
terest to  be  acquired,  and  proceed  with  such 
public  works  thereon  as  have  been  authorized  by 
Congress". 

(Opinion  of  the  Court,  p.  3.) 

the  profit  ('f  prendre  vested  because  the  Court  made 
the  order,  which,  by  the  xi^vy  language  of  the  com- 
plaint defining  the  commencement  and  termination  of 
the  ])rofit  (^  prendrey  was  to  start  its  two  year  period 
of  its  duration  in  being. 

In  its  o])ini()n,  this  Honorable  Court  does  not  dis- 
cuss the  exact  date  of  commencement  of  this  ])rofit 
d  prendre  as  distinguishing  it  from  a  general  two  year 
profit  d  prendre,  the  exact  date  of  commencement  and 
termination  of  which  ai'e  not  fixed.  Nor  does  this 
Honorable  Court,  in  its  opinion  specifically  state  that 
this  is  but  a  distinction  without  a  difference. 

It  is  with  no  little  embfirrassment  and  shame  that 
appellants  file  this  petition  for  a  reheai-ing.  This  feel- 
ing is  brought  about  through  the  inability  of  counsel 
for  ap])ellants  to  exprevss  himself,  either  in  his  briefs 
or  in  his  oral  argument,  with  sufficient  clarity  to 
explain  that  this  apj)eal  would  not  have  l)een  taken, 
nor  would  the  case  have  ever  bee]i  tried  in  the  District 
Court,  had  the  ])r()fit  d  prendre,  by  the  terms  of  the 
comy)laint,  \\o\  becMi  (h.^fininj  as  being 

^4'or  a  period  of  two  years  fi-(nu  and  after  iJu 
(jrantinfj   and  entry   of  a)i   order  hn   fJic   ('onrt, 
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granting  to  tlie  United  States  of  America  immedi- 
ate i)ossessi()n  of  said  land,  *  *  *."   (Italics  for 
emphasis.) 
(T.  R.  p.  6.) 

Appellants  have  always  conceded  that  the  United 
States  of  America  could  abandon  the  ]n*ofit  (i  prendre 
if  it  had  never  started  to  run.  A])j)ellants  have  always 
conceded  that  mere  ]:)ossession  of  the  land  was  of  no 
value.  Appellants  have  always  conceded  that  their 
mining  profits  lost  or  deferred  through  possession  by 
the  United  States  of  America  are  not  recoverable 
damages  in  a  condemnation  action.  But  a})pellants 
have  always  insisted,  not  because  the  United  States 
of  America  took  possession,  but  because  the  District 
Court  made  an  oi'der  granting  to  the  United  States 
of  America  the  right  to  take  ])ossession,  the  ])rofit 
a  'prendre  started  to  run ;  that  because  the  statute  gave 
the  United  States  of  America  Vie  right  to  enjoy  the 
profit  a  prendre  at  once  it  had  to  vest;  that  because  it 
vested,  its  incorj)oreal  nature  made  it  imj)ossible  to 
abandon  or  give  back  the  ex])ired  ])ortion  of  the  in- 
tangible privilege;  that  because  the  ex])ired  ])ortion 
of  the  intangible  ])rivileg(^  could  not  be  abandoned, 
pavment  for  that  must  be  made. 

With  the  permission  of  this  Honorable  Court,  ap- 
})(*llants  will  therefore  attem])t  to  clarify  tluMr  argu- 
ment on  this  phase  of  the  case  by  a  restatement. 


ARGUMENT. 

The  right  in  appellants'  land  which  appellee  sought 
by  condemnation  was 

*^A  riglit  of  uninterrupted  use  and  occuj)ancy 
of  the  land  hereinafter  described  for  a  period  of 
two  ijears  from  (oul  after  the  (jranting  and  entry 
of  an  order  by  this  Court  (/ranting  to  the  United 
States  of  America  immediate  possessio)i  of  said 
land,  for  the  purpose  of,  during  said  ])eriod  of 
two  years,  removing  concrete  aggregates  such  as 
sand  and  gravel  and  other  materials  commonly 
known  as  concrete  aggregates  therefrom  and  from 
out  said  land  in  such  quantity  and  (quantities  and 
in  such  manner  as  may  be  found  to  be  expedient 
and  proj)er  in  the  carrying  out  of  said  ])ro,iect,  and 
for  the  purpose  of  exercising  such  other  rights 
therein  and  thereto  during  said  period  of  two 
vears  as  may  be  incidental  to  the  construction 
and  maintenance  of  said  Ruck-a-Chucky  Dam  and 
Reservoir."  (Italics  for  emphasis.)  (T.  R.  pj). 
6-7.) 

The  complaint  sets  forth  that  the  condemnation  was 
pursuant  to  U.  S.  Code,  Title  33,  Sections  591  et  seq. 
It  is  true  that  such  proceedings  must  be  in  conformity 
with  the  California  law\  and  that  ordinarily  the  title 
to  the  rights  condemned  does  not  vest,  under  Cali- 
fornia law^,  until  the  condemnation  price  is  paid. 
Empie  v.  United  States,  131  F.  (2d)  481. 

It  is  also  true  that  this  proceeding  being  under 
federal  statute,  the  federal  statute  is  controlling,  tak- 
ing precedence  over  the  state  law  and  procedure  in 
so  far  as  the  two  are  repugnant.  The  federal  statute 
in  this  case  is  repugnant  to  the  state  i)ractice.  It  pro- 
vides 


8 


^^Wlien  Immediate  Possession  of  Land  May  be 
TakcMi.  Whenever  the  Secretary  of  War,  in  pursu- 
ance of  authority  conferred  on  him  by  law,  causes 
proceeding's  to  be  instituted  in  the  name  of  tlie 
United  States  for  tlie  acquirement  by  condemna- 
tion  of   any   lands,   easements,   or   right   of  way 
needed  for  a  work  of  river  and  harbor  im})rove- 
ments  duly  authorized  by  Congress,  the   United 
States,  upon  the  fili)i(j  of  the  petition  in  any  such 
proceedings,  shall  have  the  right  to  take  immediate 
possession  of  said  lands,  easements,  or  rights  of 
way,  to  the  extent  of  the  interest  to  he  acquired, 
and  proceed  with  such   puhlic  tvorks  thereon  as 
have  been  authorized  bji  Congress:  Provided,  That 
certain   and  adequate  provision  shall  have   been 
made  for  the  payment  of  just  compensation  to  the 
partg  or  parties  entitled  thereto,  either  bij  previ- 
ous appropriation  by  the  United  States  or  by  the 
deposit  of  moneys  or  other  form   of  security  i)i 
such  amount  and  form  as  shall  be  approved  by  the 
court  i)i  which  such  proceediyigs  shall  be  instituted. 
The  respondent  or  respondents  may  move  at  any 
time    in    the    court    to    increase    or    change    the 
amounts  or  securities,  and  the  court  shall  make 
sucli  order  as  shall  be  just  in  the  premises  and  as 
shall  adecjuately  ]irotect  the  respondents.  In  every 
case   the   ])roceedings   in   condemnation    shall   be 
diligently  i)rosecuted  on  the  part  of  the  United 
States  in  order  that  such  compensation  may  be 
])rom])tly  ascertained  and  ])aid.    (July  18,  1918, 
§  f),  40  Stat.  911.) ''  (Italics  for  emphasis.) 
U.  S.  Code,  Title  33,  §  594. 

In  order  to  entitle  the  United  States  of  America 
to  an  order  for  immediate  possession,  and  in  order 
to  entitle  the  United  States  of  America  to  remove 


gravel  at  once  and  use  it  in  the  dam,  even  althougli 
compensation  had  neither  been  fixed  nor  paid,  the 
complaint  was  so  drawn  as  to  set  fortli 

^'That  adequate  funds  are  available  for  paying 
any  and  all  awards  that  may  be  granted  herein 
to  any  of  said  above  named  defendants  or  to 
anyone  having  any  interest  in  and  to  said  land, 
from  an  appropriation  for  maintenance  and  im- 
provements of  existing  works  for  Rivers  and  Har- 
bors, Act  approved  July  19,  1937/'  (T.  R.  p.  12.) 

This  statute  (U.  S.  Code,  Title  33,  §  594)  and  the 
charging  allegations  in  the  complaint  are  not  imlike 
the  Declaration  of  Taking  Act  of  February  28,  1931, 
46  Stat.  1421,  C.  307,  40  U.S.C.A.,  Section  258(a)  and 
the  charging  allegations  necessary  to  plead  under  that 
latter  statute.  It  is  generally  held  that  title  vests 
when  taken  under  this  latter  act.  There  would  be  no 
denial  of  due  process  of  law  w^ere  title  to  vest, 

^^  Provided,  that  certain  and  adequate  provision 
shall  have  been  made  for  the  payment  of  just 
compensation  to  the  party  or  parties  entitled 
thereto,  either  by  previous  appropriation  by  the 
United  States  or  by  the  deposit  of  moneys  or 
other  form  of  security  in  such  amount  and  form 
as  shall  be  approved  by  the  Court  in  which  such 
proceedings  shall  be  instituted." 

V.  S,  Code,  Title  33,  Section  594. 

The  right  to  take  gravel,  a  profit  a  prendre,  was  to 
run,  not  for  two  years,  but  for  a  specific  period 

''of  two  years  from  mid  after  the  time  of  the 
granting  and  entry  of  an  order  by  this  court, 
granting  to  the  United  States  of  America  immedi- 
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ate  possession  of  said  land  ^  *  *.  (Italics  for  em- 
phasis.)  (T.  R.  p.  11.) 

The  statute  authorizing  both  the  entry  into  posses- 
sion and  the  order  ^^granting  to  the  United  States 
of  America  immediate  possession"  of  the  land  sought, 
provides,  as  set  forth  by  this  Honorable  Court  in 
its  ox)inion 

"*  *  *  the  United  States,  upon  the  filing  of  the 
petition  in  any  such  proceedings,  shall  have  the 
right  to  take  immediate  possession  of  said  lands, 
easements,  or  rights  of  way,  to  the  extent  of  the 
interest  to  he  acquired,  and  proceed  with  such 
public  works  thereon  as  have  been  authorized  by 
Congress  *  *  *."  (Italics  for  emphasis.) 
(Opinion  of  the  Court,  p.  3.) 

'^Profit  d  prendre'^  is  defined  to  be  the  right  of  tak- 
ing soil,  gravel,  minerals,  and  the  like  from  the  land 
of  another. 

Black  V.  Elkhorn  Mining  Co.,  49  Fed.  549,  551. 

There  is  nothing  tangible  or  corporeal  about  a  profit 
a  prendre.  It  is  a  mere  rifjht  to  take  from  the  land  of 
another.  It  was  this  intangible  I'ight  which  a]^])ellee 
sought,  as  distinguished  from  the  tangible,  corporeal 
gravel  itself.  U.  S.  Code,  Title  33,  Section  594  gave 
the  a])pellee  the  right  to  proceed  to  enjoy  that  incor- 
poreal privilege,  even  before  compensation  was  either 
determined  or  paid.  Appellants  submit  what  more 
could  possibly  be  done  to  vest  a  privilege  to  take 
from  the  land  of  another  than  the  right  to  enjoy 
that  privilege  at  once,  right  now,  before  compensation 
is  either  determined  or  paid,  to  the  fullest  extent 
sought? 
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CONCLUSION. 

Appellants  therefore  respectfully  petition  this  Hon- 
orable Court  to  grant  a  rehearing,  to  reconsider  the 
application  to  the  instant  case  of  the  rules  laid  down 
in  the  opinion  and  decision,  and,  after  such  reconsider- 
ation, to  rule:  that  because  the  profit  d  prendre  com- 
menced on  a  day  certain,  and  was  to  end  on  a  day 
certain,  notwithstanding  compensation  had  been 
neither  determined  nor  paid,  and  during  its  first 
23  months  the  statute  bestowed  upon  appellee  the  right 
of  full  enjoyment  of  the  profit  a  prendre  as  condemned, 
the  rights  vested,  cannot  be  abandoned,  and  compen- 
sation therefor  must  be  paid. 

Dated,  Berkeley,  California, 
June  5, 1946. 

Respectfully  submitted, 

Francis  T.  Cornish, 

Attorney  for  Appellants 
and  Petitioners. 


Certificate  Under  Rule  25. 

Francis  T.  Cornish,  attorney  for  petitioners,  the 
appellants,  F.  M.  O'Connor,  Stella  M.  O'Connor, 
W.  H.  Morrison  and  R.  J.  Miedel  hereby  certifies 
that  the  foregoing  petition  for  a  rehearing  is  in  his 
opinion  and  judgment  well  founded,  and  that  said 
petition  has  not  been  interposed  for  delay. 

Dated,  Berkeley,  California, 
June  5, 1946. 

Francis  T.  Cornish, 

Attorney  for  Appellants 
and  Petitioners. 
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Due  service  and  receipt  of  a  copy  of  the  within  is  hereby  admitted 


this day  of  June,  1946. 


Attorneys  for  Appellee. 
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2  St.  Paul  Mercury-Indemnity  Co.,  et  al., 

In  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern 
Division 

No.  22591-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  SAINT  PAUL  MERCURY-INDEMNITY 
COMPANY  OF  SAINT  PAUL,  a  Delaware 
Corporation,  of  Saint  Paul,  Minnesota, 


and 


LIVERMORE   WINERY,   INCORPORATED,  a 

California  Corporation, 

Defendants. 

complaint  to  enforce  collection 
of  internal  revenue  taxes  upon 
distilled  spirits  and  to  enforce 
collection  thereof  upon  bond 
CtIven  to  guarantee  payment  of 

SAME 

Now  comes  Frank  J.   Hennessy,  United   St?»tes 
Attorney  for  the  Northern  District  of  California, 
and    respectfully   presents   to   the    Court   the   fol-  « 
lowing:  [1*]  ^ 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript. 
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FOR  A  FIRST  CAUSE  OF  ACTION 

I. 

This  is  an  action  arising  under  a  law  providing 
for  Internal  Revenue  to  enforce  the  collection  of 
Internal  Revenue  taxes  upon  distilled  spirits.  It 
is  authorized  by  the  Commissioner  of  Internal  Rev- 
enue and  commenced  at  the  direction  of  the  At- 
torney General  of  the  United  States,  in  accordance 
with  the  requirements  of  Section  3740  of  Title  26, 
U.  S.  Code,  of  which  action  this  Court  has  juris- 
diction by  virtue  of  the  provisions  of  Section  41, 
subdivisions  5  and  9,  of  Title  28,  U.  S.  Code. 

II. 

The  defendant,  Livermore  Winery,  Incorporated, 
of  Livermore,  California,  now  is  and  at  all  times 
hereinafter  mentioned,  was  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California. 

III. 

The  defendant,  Livermore  Winery,  Incorporated, 
at  all  times  mentioned  hereinafter  was  a  distiller 
as  defined  by  the  provisions  of  Section  1158,  Title 
26,  U.  S.  Code  (1934  Edition)  carrying  on  busi- 
ness at  Fruit  Distillery  No.  306  located  on  prop- 
erty situated  at  the  northeast  corner  of  Third  and 
Church  Streets,  Livermore,  California,  within  the 
First  Collection  District  of  California  and  within 
the  Northern  Judicial  District  of  California. 

IV. 

During  all  of  the  times  hereinafter  mentioned. 


4  St,  Paul  Mercury'Indemnity  Co.^  et  al., 

there  was  imposed  upon  distilled  spirits  by  Section 
1150  (a)(1)  of  Title  26,  U.  S.  Code  (1934  Edition) 
as  amended  and  supplemented,  a  tax  of  $2.00  per 
proof  gallon,  which  said  tax,  said  section  of  law 
further  provided,  attached  to  said  distilled  spirits 
when  they  came  into  existence  as  such.  Further, 
subdivision  (d)  of  said  Section  1150,  U.  S.  Code, 
provided  that  '^  Every  proprietor  or  possessor  of, 
and  every  person  in  any  manner  interested  in  the 
use  of,  any  still,  [2]  distillery,  or  distilling  ap- 
paratus, shall  be  jointly  and  severally  liable  for  the 
taxes  imposed  by  law  on  the  distilled  spirits  pro- 
duced therefrom/'  Said  section  1150,  Title  26,  U.S. 
Code  (1934  Edition)  further  provides  in  subdivi- 
sion  (b)   thereof  as  follows: 

''(b)  Time  for  payment;  bonded  distilled  spirits; 
distilled  spirits  not  bonded.  The  tax  upon  any  dis- 
tilled spiiits,  removed  from  the  place  where  they 
were  distilled  and  not  deposited  in  bonded  ware- 
house as  required  by  law,  shall,  at  any  time  within 
the  period  of  limitation  provided  in  section  1432, 
when  knowledge  of  such  fact  is  obtained  by  the 
Commissioner,  be  assessed  by  him  upon  the  distiller 
of  the  same,  and  returned  to  the  collector,  w^ho 
shall  inmiediately  demand  payment  of  such  tax, 
and,  upon  the  neglect  or  refusal  of  payment  by  the 
distiller,  shall  proceed  to  collect  the  same  by  dis- 
traint. But  this  provision  shall  not  exclude  any 
other  remedy  or  proceeding  provided  by  law.  (R.  S. 
Sec.  3253.)'' 

V. 

The  defendant,  Livermore  Winery,  Incorporated, 
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distilled  at  its  said  Fruit  Distillery  No.  306  during 
the  month  of  December,  1936,  the  1619.56  proof 
gallons  (tax  gallons)  of  distilled  spirits,  to  wit, 
brandy,  hereinafter  mentioned. 

VI. 

On  December  26  and  27,  1936,  the  defendant, 
Livermore  Winery,  Incorporated,  removed  from 
the  premises  of  said  Fruit  Distillery  No.  306,  said 
1619.56  proof  gallons  (tax  gallons)  of  distilled 
spirits,  to  wit,  brandy,  and  the  tax  imposed  thereon 
by  said  Section  1150,  Title  26,  U.  S  .Code  (1934 
Edition),  thereby  became  due  and  payable. 

VII. 

On  April  23,  1937,  the  Commissioner  of  Internal 
Revenue,  in  compliance  with  law,  levied  and  as- 
sessed against  the  defendant,  [3]  Livermore  Win- 
ery, Incorporated,  a  tax  of  $3,239.00  upon  the  said 
1619.56  proof  gallons  of  distilled  spirits,  to  wit, 
brandy,  removed  as  set  forth  in  paragraph  VI,  a 
copy  of  which  assessment  is  attached  hereto  as  Ex- 
hibit 1. 

VIII. 

On  May  4,  1937,  the  Collector  of  Internal  Rev- 
enue, First  Collection  District  of  California,  by 
mailing  to  said  Livermore  V\^inery,  Incorporated, 
a  Notice  and  Demand  for  Tax,  a  copy  of  which  is 
attached  hereto  as  Exhibit  2,  notified  the  said 
Livermore  Winery,  Incorporated,  of  the  assessment 
of  the  tax  aforesaid,  and  demand  that  payment 
thereof  be  made. 
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IX. 

On  May  15,  1937,  the  Collector  of  Internal  Rev- 
enue, First  Collection  District  of  California,  by 
mailing  to  said  Livermore  Winery,  Incorporated, 
a  Second  Notice  and  Demand  for  Tax,  a  copy  of 
which  is  attached  hereto  as  Exhibit  3,  again  noti- 
fied Livermore  Winery,  Incorporated  of  the  assess- 
ment of  the  tax  aforesaid,  and  in  addition  thereto, 
a  5%  penalty  of  $161.92,  interest  of  $5.82,  in  ac- 
cordance with  the  provisions  of  Section  1545,  Title 
26,  U.  S.  Code  (1934  Edition)  and  demanded  that 
payment  thereof  be  made  on  May  25,  1937. 

X. 

The  defendant,  Livermore  Winery,  Incorporated, 
has  neglected  and  refused  and  failed  to  pay  the 
said  tax,  penalty  and  interest,  and  continues  to 
neglect  and  refuse  and  fail  to  pay  the  same. 

XL 

The  defendant,  Livermore  Winery,  Incorporated, 
owes  to  plaintiff,  the  amount  of  said  tax,  to  wit, 
$3,239.00  together  with  a  penalty  of  5%  on  $3,239.00 
in  the  amount  of  $161.92  and  interest  on  $3,239.00 
at  the  rate  of  6%  per  annum  from  May  4,  1937  to 
date  [4]  of  payment,  as  provided  by  Section  1545, 
Title  26,  U.  S.  Code  (1934  Edition)  (now  Section 
3655,  Title  26,  U.  S.  Code)  as  amended  and  supple- 
mented. 
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FOR  A  SECOND  CAUSE  OF  ACTION 

I. 

This  is  a  Cause  of  Action  upon  a  bond  entered 
into  under  and  by  virute  of  the  Internal  Revenue 
Laws  of  the  United  States,  through  wliich  the 
United  States  seeks  to  collect  a  sum  of  money 
equivalent  to  certain  Internal  Revenue  taxes  on 
distilled  spirits,  together  with  penalties  and  in- 
terest upon  said  sum.  It  is  authorized  by  the  Com- 
missioner of  Internal  Revenue  and  commenced  at 
the  direction  of  the  Attorney  General  of  the  United 
States,  in  accordance  with  the  requirements  of  Sec- 
tion 3740  of  Title  26,  U.  S.  Code,  of  which  action 
this  Court  has  jurisdiction  by  virtue  of  the  pro- 
visions of  Section  41,  subdivisions  5  and  9  of  Title 
28,  U.  S.  Code. 

II. 

Paragraphs  II,  III,  IV,  V,  VI,  VII,  VIII,  IX 

and  X  of  the  First  Cause  of  Action,  are  incor- 
porated herein  by  reference. 

III. 

The  defendant.  Saint  Paul  Mercury-Indemnity 
Company  of  Saint  Paul,  of  Saint  Paul,  Minnesota, 
now  is  and  at  all  times  hereinafter  mentioned,  was 
a  corporation. 

IV. 

As  required  by  law,  the  defendant,  livermore 
Winery,  Incorporated,  as  principal,  and  the  de- 
fendant. Saint  Paul  Mercury-Indemnity  Company 
of  Saint  Paul,  as  surety,  on  the  6th  day  of  Novem- 
ber 1936,  aifective  as  of  June  26,  1936,  executed  a 
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written  instrument  entitled  ''United  States  Internal 
Revenue  Fruit-Distiller's  Bond,"  a  copy  of  which 
is  attached  hereto  as  Exhibit  4,  by  which  the  prin- 
cipal and  surety  bound  themselves  jointly  and  sev- 
erally to  the  plaintiff  in  the  sum  of  Forty-Three 
Thousand  Five  Hundred  Dollars  [5]  ($43,500.00) 
and  which  provided  that:  The  subject  bond  was 
given  to  conform  to  the  provisions  of  Section  3260 
of  the  U.  S.  Revised  Statutes  in  connection  with 
the  operations  of  Livermore  Winery,  Incorporated, 
as  a  distiller  on  and  after  the  26th  dav  of  June 
1936  at  premises  designated  as  Registered  Dis- 
tillery No.  306 ;  and  that  the  said  bond  was  intended 
to  cover  all  brandy  produced  by  the  distiller  at  the 
said  distillery  during  the  period  of  one  year,  from 
June  26,  1936  to  April  30,  1937 ;  and  to  guarantee 
that  the  principal  w^ould  in  all  respects  comply  with 
law  and  regulations  relating  to  the  duties  and  busi- 
ness of  distillers  of  brandy  and  would  pay  all  pen- 
alties incurred  or  fines  imposed  on  him  for  a  viola- 
tion of  any  such  laws  or  regulations;  that  he  would 
not  suffer  the  land  on  which  the  distillery  stood  or 
any  distilling  apparatus,  to  be  encumbered  by  mort- 
gage, judgment,  or  other  lien,  during  the  time  when 
he  carried  on  the  business  of  a  distiller;  and  that 
he  would  pay  or  cause  to  be  paid  all  taxes  at  the 
rate  imposed  by  law  tlierein  in  force,  plus  penalties 
and  interest  on  brandy  produced  by  the  distiller. 
Such  bond  further  provided  that  it  should  extend 
and  apply  equally  to  any  change  in  the  business 
address  of  the  premises,  the  extension  or  curtail- 
ment of  them,  including  the  buildings  or  any  part 
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thereof  or  any  equipment  or  any  other  cliange 
which  would  require  the  distiller  to  file  a  new  or 
amended  notice  Form  271/2,  excepting  where  tlie 
change  should  constitute  a  change  in  the  proprietor- 
ship of  the  business  or  in  the  location  of  the 
premises. 

V. 

On  May  25,  1939,  the  District  Supervisor  of  the 
14th  District  of  the  Alcohol  Tax  Unit,  Bureau  of 
Internal  Revenue,  acting  with  the  authorization 
and  upon  the  instructions  of  the  Commissioner  of 
Internal  Revenue,  mailed  to  the  defendants,  Liver- 
more  Winery,  Incorporated,  and  Saint  Paul  Mer- 
cury-Indemnity Company  of  Saint  Paul,  a  letter,  a 
copy  of  which  is  attached  hereto  as  Exhibit  5,  de- 
manding [6]  that  said  defendants,  Livermore  Win- 
ery, Incorporated,  and  Saint  Paul  Mercury-In- 
demnity Company,  pay  the  said  tax  together  with 
penalty  and  interest  thereon. 

VI. 

The  defendants,  Livermore  Winery,  Incorpor- 
ated, and  Saint  Paul  Mercury-Indemnity  Company 
of  Saint  Paul,  have  neglected  and  refused  and 
failed  to  pay  the  said  tax,  penalty  and  interest,  and 
continue  to  neglect  and  refuse  and  fail  to  pay  the 
same. 

VII. 

The  defendants,  Livermore  Winery,  Incorpor- 
ated, and  Saint  Paul  Mercury-Indemnity  Company 
of  Saint  Paul,  jointly  and  severally  owe  to  plain- 
tiff, the  amount  of  said  tax,  to  wit,  $3,239.00  to- 
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gether  with  a  penalty  of  5%  on  $3,239.00  in  the 
amount  of  $161.92,  and  interest  on  $3,239.00  at  the 
rate  of  6%  per  annum  from  May  4,  1937  to  date 
of  j^ayment,  as  provided  by  Section  1545,  Title  26, 
United  States  Code  (1934  Edition)  as  amended  and 
supplemented. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  Livermore  Winery,  Incorporated,  and 
Saint  Paul  Mercury-Indemnity  Company  of  Saint 
Paul,  jointly  and  severally,  in  the  amount  of 
$3,239.00  together  with  interest,  penalties  and  the 
costs  of  this  suit,  and  for  such  other  relief  as  this 
Honorable  Court  shall  deem  just  and  proper. 

Dated  April  15,  1943. 

FRANK  J.  HENNESSY, 
United  States  Attorney 


Assistant  U.  S.  Attorney  [7] 

EXHIBIT  No.  1 

Form  [Illegible] — (Revised).  Treasury  Depart- 
ment, Internal  Revenue  Service.  Form  approved 
by  Comptroller  General,  U.  S.,  September  26,  1940. 

Received  May  1,  1937,  Collector  of  Int.  Rev., 
First  Dist.  Calif. 
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ASSESSMENT  CERTIFICATE 

First  District  of  California,  March,  1937 

Distilled  Spirits  Tax  Division 

Lists  as  to  tax  and  payments  compared  and 
found  to  agree  with  sectional  control  ledgers. 

Thomas  J.  Church,  Chief  of  Division 

Frank  L.  Blote,  Bookkeeper. 

I  hereby  Certify  that  the  individuals,  firms,  and 
corporations  reported  by  me  on  the  attached  lists 
are  liable  for  the  amount  of  taxes,  penalties,  etc., 
entered  opposite  their  names  or  identification  num- 
bers, and  that  the  amounts  thereof  are  as  follows: 

Date  April  1,  1937. 

John  V.  Lewis, 

Collector  of  Internal  Revenue 


Excess 

List 

Returns  Filed 

Collections 

Total  Tax 

March  1937     Dist  Sprts 

13,023.54 

52.09 

13,075.63 

March  1937     Rectifier 

4,521.52 

4,521.52 

March  1937     Penalties 

6,771.41 

2.51 

6,773.92 

March  1937     Brandy 

3,008.43 

3,008.43 

Totals  reported  by  collector 

27,324.90 

54.60 

27,379.50 

Differences  found  by 

commissioner 

00 

00 

00 

Items  reported  by 

commissioner 

15,589.57 

00 

15,589.57 

Total  assessment  (42,914.47)       54.60        42,969.07 

I  Hereby  Certify  that  I  have  made  inquiries,  de- 
terminations, and  assessments  of  taxes,  penalties, 
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etc.,  of  the  above  classification  specified  in  these 
lists,  and  find  that  the  amounts  of  taxes,  penalties, 
etc.,  stated  as  corrected  by  the  statement  of  differ- 
ences and  as  specified  in  the  supplementary  pages 
of  this  list  made  by  me  are  due  as  shown,  and  that 
the  amount  chargeable  to  the  collector  is  as  above. 

Dated  at  Wasliington,  D.  C,  Office  of  Commis- 
sioner of  Internal  Revenue,  April  23,  1937. 

Guy  T.  Helvering, 

Commissioner  of  Internal  Revenue 
PP-OGG-Rl 

INSTRUCTIONS 

This  form  must  be  made  each  month  in  quad- 
ruplicate by  each  tax  division.  The  original  and 
first  copy  must  be  forwarded  with  the  duplicate 
copies  of  the  monthly  lists  (Form  23 A)  to  the  Com- 
missioner within  10  days  after  the  close  of  the 
month.  The  second  copy  must  be  submitted  with 
the  original  and  duplicate  Form  820  to  the  Ac- 
counts and  Collections  Unit  within  5  days  after  the 
close  of  the  month.  One  copy  of  this  certificate 
(Form  23C)  will  be  returned  to  the  collector  ac- 
companied by  a  statement  of  difference  on  Form 
23D  (if  errors  are  found),  and  by  additional  sheets 
(Form  23A)  containing  items  assessed  additionally 
bv  the  Commissioner. 
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Form  23A — Treasury  Department,  Internal  Rev- 
enue Service.    Revised  March,  1922. 

Page  No.  504 

ASSESSMENT  LIST 

First  District  of  California,  Stilled  Spirits, 

List  March,  1937 

Debit        New  Balance  Remarks 

Livermore  Winery,  Inc.,      3239.00       3239.00     Tax  on  1619.56 
Livermore,  Calif.  pg  Bdy    (Lost 

through  negli- 
gence) 12-26  & 
27-36. 

(Here  follows  Exhibits  2  and  3,  which  are  the 
same  as  Plaintiff's  Exhibit  No.  7.) 

EXHIBIT  No.  4 

Bond  No.  11235  Executed  in  Triplicate 

The  premium  charge  for  this  bond  is 
$174  per  annum 

Form  30^/2?  Treasury  Department,  Internal  Rev- 
enue Service  (Revised  July  1935) 

United  States  Internal  Revenue 
Superseding  Bond  Office  Copy 

FRUIT-DISTILLER'S  BOND 

(This  Bond  must  be  executed  by  every  Distiller 
before  commencing  business,  and  on  the  1st  day  of 
May  in  each  succeeding  year,  as  required  by  Sec. 
3260  U.  S.  Rev.  Stat.) 

Know  All  Men  By  These  Presents,  That  I  (we) 
Livermore  Winery,  Incorporated,  a  California  cor- 
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poration,  of  Third  and  Church  Streets,  Livermore, 
California,  as  principal  (hereinafter  designated  as 
principal)  and  Saint  Paul-Mercury  Indemnity 
Company,  of  Saint  Paul,  a  Delaware  Corporation, 
of  Saint  Paul,  Minn.,  authorized  to  act  as  surety 
in  the  State  of  California,  as  surety  (or  sureties), 
are  held  and  firmly  bound  unto  the  United  States 
of  America  in  the  sum  of  Forty-three  thousand  five 
hundred  dollars  ($43,500.00),  lawful  money  of  the 
United  States  for  the  payment  of  which  we  bind 
ourselves,  our  heirs,  executors,  administrators,  suc- 
cessors, and  assign,  jointly  and  severally,  firmly  by 
these  presents. 

Whereas,  every  person  intending  to  commence  or 
to  continue  the  business  of  a  distiller  shall  give 
bond  in  accordance  wdth  the  provisions  of  section 
3260,  United  States  Revised  Statutes;  and 

Whereas,  the  principal  is  now  engaged,  or  in- 
tends to  be  engaged  on  and  after  the  26th  day  of 
June,  1936,  in  business  as  a  distiller  of  brandy 
under  the  name  or  style  of  Livermore  Winery,  In- 
corporated, within  the  14th  District,  to  wit,  at  Re- 
gistered Distillery  No.  306,  located  at  N.  E.  Corner 
Third  and  Chui'ch  Streets,  Livermore,  California; 
and 

Whereas,  this  bond  is  intended  to  cover  all 
brandy  produced  by  the  principal  at  the  said  dis- 
tillery during  a  period  of  1  year  from  June  26, 
1936  to  April  30,  1937. 
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Now,  therefore,  the  conditions  of  this  bond  are 
such  that  if  the  principal — 

1.  Shall,  in  all  respects,  faithfully  comply  with 
all  the  provisions  of  law  and  regulations  made  in 
pursuance  thereof  relating  to  the  duties  and  busi- 
ness of  distillers  of  brandy;  and 

2.  Shall  pay  all  penalties  incurred  or  fines  im- 
posed on  him  for  a  violation  of  any  of  the  said  pro- 
visions; and 

3.  Shall  not  suffer  the  lot  or  tract  of  land  on 
which  the  distillery  stands,  or  any  part  thereof,  or 
any  of  the  distilling  apparatus,  to  be  encumbered 
by  mortgage,  judgment,  or  other  lien,  during  the 
time  in  which  he  shall  carry  on  said  business;  and 

4.  Shall  pay  or  cause  to  be  paid  all  taxes  at  the 
rate  imposed  by  law  now  or  hereafter  in  force  (plus 
penalties,  if  any,  and  interest)  on  brandy  produced 
by  him; 

Then  this  obligation  is  to  be  null  and  void,  but 
otherwise  to  remain  in  full  force,  virtue,  and  effect. 

We,  the  obligators,  also  agree  that  all  stipula- 
tions, covenants,  and  agreements  of  this  bond  shall 
extend  to  and  apply  equally  to  any  change  in  the 
business  address  of  the  premises,  the  extension  or 
curtailment  of  the  premises,  including  the  buildings 
thereon,  or  any  part  thereof,  or  in  equi]mient,  or 
any  other  change  which  requires  the  principal  to 
file  a  new  or  amended  notice  (Form  27i^),  except 
where  the  change  constitutes  a  change  in  the  prop- 
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rietorsllip  of  the  business,  or  in  the  location  of  the 
premises. 

Witness  our  hands  and  seals  this  6th  day  of 
November,  1936. 

Signed,  sealed,  and  delivered  in  the  presence  of 

(Seal)  LIVERMORE  WINERY,  IN- 

CORPORATED, 

(Seal)         By    [Illegible.] 

Attorney  in  fact. 

(Seal)  [Illegible.] 

All  erasures,  interlineations  or  alterations  on  the 
within  bond  were  made  prior  to  the  signing  of 
same.  [11] 

Form  30Vo,  Internal  Revenue  Service 

FRUIT-DISTILLER'S  BOND 

Livermore  Winery  Inco]3orated 
F.  D.  #306 
Third  &  Church  Sts., 
Livermore,  California 

District  No.  14 

SUPERVISOR'S  APPROVAL 

I  hereby  approve  the  foregoing  bond,  the  same 
being  executed  in  due  form  and  the  sureties  thereon 
being  satisfactory  to  me ;  and  I  hereby  certify  that 
the   persons   signing   said  bond   on  belialf  of  the 
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2)rincipal  are  fully  empowered  to  do  so,  as  appears 
by  properly  executed  authority  on  file  in  my  office. 

December  1st,  1936. 

J.  H.  MALONEY, 

District  Supervisor 

Treasury  Department,  Bureau  of  Internal  Revenue 

Alcohol  Tax  Unit 

,  193... 

Respectfully  referred  to  the  Commissioner  of 
Accounts  and  Deposits,  Section  of  Surety  Bonds, 
Treasury  Department,  for  examination  and  ap- 
proval as  to  the  within  corporate  surety,  and  return 
to  this  Bureau. 

Deputy  Commissioner 

Treasury  Department,   Office  of  Commissioner  of 
Accounts  and  Deposits,  Section  of  Surety  Bonds 

,  193.. 

Examined  and  approved  as  to  the  within  cor- 
porate surety. 

Commissioner  of  Accounts  and  Deposits 

INSTRUCTIONS 

1.  This  bond  must  be  filed  in  triplicate  with  the 
District  Supervisor  for  the  district  in  which  the 
distillery  premises  are  located. 
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2.  The  name,  including  the  full  given  name,  of 
each  individual  party  to  the  bond  must  be  written 
in  the  heading  thereof,  and  each  such  party  shall 
sign  the  bond  with  his  usual  signature,  or  the  bond 
may  be  executed  in  his  name  by  a  duly  empowered 
attorney-in-fact. 

3.  In  the  case  of  a  copartnership,  the  trade  name 
of  the  firm,  followed  by  the  names  of  all  the  mem- 
bers thereof,  shall  be  given  in  the  heading.  In  ex- 
ecuting the  bond  the  firm  name  shall  be  typed  or 
written,  followed  bv  the  word  '^Bv"  and  the  usual 
signature  of  all  partners,  or  the  signature  of  any 
partner  duly  authorized  to  sign  the  bond  in  behalf 
of  the  tirm,  or  by  a  duly  empowered  attorney-in- 
fact. 

4.  If  the  principal  is  a  corporation,  the  heading 
shall  give  the  corporate  name,  the  name  of  the  state 
under  the  laws  of  which  it  is  organized,  and  the 
location  of  the  principal  office,  and  the  bond  shall 
be  executed  in  the  corporate  name,  immediately  fol- 
lowed by  the  usual  signature  and  the  title  of  the 
person  duly  authorized  to  act  in  its  behalf,  and  the 
bond  shall  be  attested  under  the  corporate  seal.  If 
the  corporation  has  no  corporate  seal  that  fact 
should  be  stated. 

5.  The  official  character  and  authority  of  the 
person  or  persons  executing  the  bond  for  the  prin- 
cipal, if  a  corporation,  shall  be  certified  by  the  sec- 
retary or  assistant  secretary  and  there  nmst  be  at- 
tached to  the  bond  copies  of  so  much  of  tlie  records 
of  the  corporation  as  mil  show  the  official  character 
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and  autliority  of  the  officer,  or  attorney-in-fact, 
signing,  duly  certified  by  the  secretary  or  assistant 
secretary,  under  the  corporate  seal,  if  any,  to  be 
true  copies. 

6.  Each  signature  must  be  made  in  the  presence 
of  two  witnesses,  (except  where  corporate  seals  are 
attached)  who  must  sign  their  names  as  such. 

7.  Bonds  may  be  given  with  corporate  surety 
authorized  to  act  as  surety  by  the  Secretary  of  the 
Treasury,  or  individual  sureties  (of  which  there 
must  be  two)  or  by  the  deposit  of  proper  collateral. 

8.  The  sufficiency  of  individual  sureties  should 
be  shown  by  affidavits  made  on  Form  33. 

9.  A  married  woman  may  not  be  accepted  as 
surety.  If  an  unmarried  woman  acts  as  surety,  she 
must  include  in  her  affidavit  a  statement  setting 
forth  the  fact  that  she  is  unmarried. 

10.  The  surety  or  sureties  on  the  bond  must  have 
no  interest  whatever  in  the  business. 

11.  All  erasures  or  interlineations  must  be  made 
before  the  bond  is  signed  and  a  statement  to  that 
effect  attached  to  the  bond. 

12.  The  penal  sum  named  in  the  bond  nnist  not  be 
less  than  the  amount  of  the  tax  on  the  si)irits  that 
can  be  distilled  during  a  period  of  15  days  by  the 
use  of  the  entire  spirit-producing  capacity  of  the 
distillery,  and  should  be  increased  from  time  to 
time  if  each  increase  be  made  necessary  by  the  in- 
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crease  of  such  capacity,  but  in  no  case  shall  the 
bond  exceed  the  sum  of  $100,000. 

13.  The  location  of  the  distillery  must  be  stated 
with  certainty  and  accuracy ;  if  in  a  city,  village,  or 
town,  the  blank  should  be  filled  as  printed,  if  in  the 
country,  it  should  be  described  as  near  the  nearest 
city,  village,  town,  or  post  office. 


EXHIBIT  No.  5 
14  BP  ONS  14th  District 

PD  #306  Form  14-133 

Registered  Mail — Return  Receipt  Requested 

May  25,  1939 

To:  Livermore  AVinery,  Incorporated,  Third  and 
Church  Streets,  Livermore,  California,  Prin- 
cipal, and  Saint  Paul  Mercury-Indemnity  Com- 
pany, 60  Sansome  Street,  San  Francisco,  Cali- 
fornia, Surety. 

(Attention:  Mr.  A.  W.  Mclntyre.) 

Demand  Is  Hereby  Made  upon  you,  and  each  of 
you,  that  you  shall  pay  to  the  Collector  of  Internal 
Revenue  of  the  United  States  Treasury  Depart- 
ment, for  the  1st  District  of  California,  the  sum 
of  ($3,239.00)  Three  Thousand  Two  Hundred 
Thirty-Nine  and  no/100  Dollars  in  order  to  dis- 
charge the  following  described  assessment  for  taxes 
upon  alcoholic  liquors,  said  assessment  appearing 
upon  the  assessment  rolls  of  said  district  as  herein- 
after described. 
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Tax  assessed  on  1619.56  proof  gallons  of 
brandy  lost  through  negligence  on  Fruit  Dis- 
tillery Premises  No.  306  on  Dee.  26,  1936,  ® 
$2.00  per  proof  gallon,  which  appears  on  Col- 
lector's March  1937  List,  Page  504/2    $3,239.00 

together  with  penalties  as  prescribed  by  law  and 
together  with  interest  thereon  until  paid  as  pro- 
vided by  law\ 

The  Collector  of  Internal  Revenue  for  the  1st 
District  of  California  has  served  notices  and  de- 
mands for  payment  of  the  above  taxes,  penalties 
and  interest  upon  the  principal  addressee  above 
mentioned,  to  wit:  Livermore  Winery,  Incorpor- 
ated, but  to  date  the  said  obligation  remains  due, 
unpaid,  delinquent  and  owing  to  the  United  States 
of  America. 

Accordingly,  notice  is  hereby  given  and  demand 
hereby  made  upon  the  above  principal  and  surety 
that  said  obligation  shall  be  forthwith  paid  and 
discharged  and  that  I  have  in  my  possession  that 
certain  bond  on  Form  301/^  dated  Nov.  6,  1936,  ef- 
fective on  the  26th  day  of  June,  1936,  wherein  the 
above  described  i)rincipal  is  named  as  principal  and 
the  above  described  surety,  to  wit:  Saint  Paul 
Mercury-Indemnity  Company  is  the  surety,  by  the 
terms  of  which  said  bond  the  said  surety  obligates 
itself  to  discharge  the  obligations  of  tlie  i)rincipal 
of  a  kind  and  character  hereinabove  described  in 
default  of  the  discharge  of  said  obligations  by  the 
said  principal. 
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Therefore,  if  within  thirty  (30)  days  from  the 
receipt  by  the  said  above  described  surety  of  the 
notice  and  demand  for  the  discharge  of  the  afore- 
mentioned obligation  the  said  obligation  is  not  dis- 
charged by  said  principal  and/or  said  surety,  then 
in  such  GY^ni  it  will  be  the  duty  of  the  undersigned 
to  carry  out  such  conferences  with  the  said  Col- 
lector of  Internal  Revenue  and  the  United  States 
Attorney  for  the  appropriate  judicial  district  to- 
ward the  end  that  suit  may  be  filed  upon  the  afore- 
described  bond  for  the  purpose  of  effecting  the  col- 
lection and  discharge  of  the  said  foregoing  liability. 

J.  H.  MALONEY, 

District  Supervisor 
DEH:cwt  (Ik)  ons 

[Endorsed] :   Filed  April  17,  1943.  [13] 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSAVER  TO  COMPLAINT 

Comes  now  Saint  Paul-Mercury  Indemnity  Com- 
pany of  Saint  Paul,  a  corporation,  sued  herein  as 
The  Saint  Paul  Mercury-Indemnity  Company  of 
Saint  Paul,  a  Delaware  corporation,  of  Saint  Paul, 
Minnesota,  and  Livermore  Winery,  Incorporated,  a 
California  corporation,  defendants  above  named, 
and  file  herein,  as  provided  by  law,  and  pursuant 
to  authority  therefor,  their  amended  answer  to  the 
comi3laint  on  file  herein,  and  in  answer  to  the  causes 
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of  action  and  the  allegations  therein  set  forth,  each 
for  itself,  admits,  denies  and  alleges,  as  follows : 

I. 

Defendant,  Livermore  Winery,  Incorporated,  ad- 
mits the  [14]  allegations  contained  in  paragraphs 
II  and  X  of  the  first  cause  of  action  and  the  alle- 
gations of  said  paragraphs  as  realleged  in  para- 
graph II  of  the  second  cause  of  action; 

II. 

Defendants  are  without  sufficient  information, 
knowledge  or  belief,  in  order  to  form  a  belief,  as  to 
the  truth  of  the  allegations  contained  in  paragraphs 
I,  V,  VIII,  and  IX  of  the  first  cause  of  action,  and 
said  paragraphs  as  realleged  in  paragraph  II  of 
the  second  cause  of  action,  and  paragraphs  I  and 
V  of  the  second  cause  of  action,  and  on  the  ground 
of  such  lack  of  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations 
therein  contained,  deny  each  and  every,  all  and 
singular,  the  allegations  contained  in  said  para- 
graphs ; 

III. 

Answering  paragraphs  VI  and  VII  of  the  first 
cause  of  action  of  said  complaint,  and  said  para- 
graphs as  realleged  in  paragraph  II  of  the  second 
cause  of  action,  and  paragraph  VII  of  the  second 
cause  of  action,  defendants  deny  each  and  every, 
all  and  singular,  the  allegations  therein  contained; 

IV. 

Answering  paragraph  VI  of  the  second  cause  of 
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action,  defendant,  Livermore  Winery,  Incorporated, 
is  without  sufficient  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  the  alle- 
gations therein  contained,  and  on  such  grounds  de- 
nies each  and  every,  all  and  singular,  the  allega- 
tions contained  in  said  paragraph,  except  that  de- 
fendant, Livermore  Winery,  Incorporated,  admits 
the  allegations  contained  in  paragraph  VI  insofar 
as  said  defendant  itself  is  concerned; 

V. 

Defendant,  Saint  Paul-Mercury  Indemnity  Com- 
pany of  Saint  Paul,  a  corporation,  on  the  ground 
that  it  is  without  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  the  [15] 
allegations  contained  in  paragraph  X  of  the  first 
cause  of  action,  and  as  realleged  in  paragraph  II 
of  the  second  cause  of  action,  also  that  portion  of 
paragraph  VI  of  the  second  cause  of  action,  inso- 
far as  it  relates  to  defendant  Livermore  Winery, 
Incorporated,  denies  each  and  every,  all  and  sin- 
gular, the  allegations  therein  contained; 

VI. 

Defendants  admit  the  allegations  contained  in 
paragraphs  III  and  IV  of  the  first  cause  of  action, 
and  as  realleged  in  paragraph  II  of  the  second 
cause  of  action;  also,  the  allegations  of  paragraphs 
III  and  IV  of  the  second  cause  of  action; 

VII. 

Defendant,  Saint  Paul-Mercury  Indenniity  Com- 
pany  of   Saint   Paul   admits   the   allegations   con- 
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tained  in  paragraph  III  of  the  second  cause  of  ac- 
tion and  that  portion  of  paragraph  VI  of  the  sec- 
ond cause  of  action  relating  to  said  defendant; 

VIII 

Answering  paragraph  XI  of  the  first  cause  of 
action,  defendant  Livermore  Winery,  Incorporated, 
denies  each  and  every,  all  and  singular,  the  alle- 
gations therein  contained,  and  defendant  Saint 
Paul-Mercury  Indemnity  Company  of  Saint  Paul, 
on  the  ground  that  it  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  said  para- 
graph XI  of  the  first  cause  of  action,  denies  each 
and  every,  all  and  singular,  the  allegations  therein 
contained  ; 

And  by  Way  of  Affirmative  Defenses  to  the 
Causes  of  Action  Set  Forth  in  Said  Complaint,  De- 
fendants Allege: 

I. 

Refer  to  and  incorporate  herein  for  all  purposes, 
as  if  set  forth  herein  in  full,  paragraphs  III  and 
IV  of  the  first  cause  of  action  set  forth  in  the  com- 
plaint filed  herein ;  [16] 

II. 

That  defendant,  Livermore  Winery,  Incorpo- 
rated, has  paid  all  taxes  legally  levied  and  assessed 
upon  and  against  said  defendant  in  connection  with 
any  and  all  brandy  and  distilled  spirits  distilled 
at    Fruit    Distillery    No.    306,    aforesaid,    and    re- 
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moved  therefrom  thereafter  by   or  with  the   con- 
sent or  knowledge  of  said  defendant; 

III. 

Defendants  allege  that  the  said  1619.56  proof  gal- 
lons (tax  gallons)  of  distilled  spirits,  to  wit,  brandy, 
referred  to  in  paragraphs  V,  VI  and  VII  of  the 
first  cause  of  action  and  as  realleged  in  paragraph 
II  of  the  second  cause  of  action  of  said  complaint, 
have  never  l)een  removed  from  Fruit  Distillery  No. 
306,  the  place  where,  according  to  paragraph  V 
of  said  complaint,  said  distilled  spirits  were  alleg- 
edly distilled  by  said  defendants,  and  that  accord- 
ingly the  tax  imposed,  levied  and  assessed  against 
defendant  Livermore  Winery,  Incorporated,  has 
not  become  and  is  not  now  due  or  payable  to  plain- 
tiff under  the  statutes  set  forth  in  said  complaint, 
or  otherwise; 

IV. 

That  defendants  are  not  indebted  to  plaintiff  in 
the  amounts  or  for  the  sums  set  forth  in  the  first 
and  second  causes  of  action  of  said  complaint,  or 
any  sum  or  sums  whatever,  in  connection  there- 
with ; 

V. 

That  on  or  about  the  26th  dav  of  December, 
1936,  a  quantity  of  distilled  spirits,  to  wit,  brandy, 
the  amount,  proof,  or  gallonage  thereof  being  un- 
known to  defendant,  was  distilled  in  Fruit  Dis- 
tillery No.  306  operated  by  defendant,  Livermore 
Winery,  Incorporated.  That  said  distilled  spirits 
were,  on  said  date,  deposited  in  Receiving  Tank 
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No.  2  in  said  Fruit  Distillery  No.  306.  That  with- 
out the  knowledge  or  consent  of  defendant,  a  per- 
son unknown,  [17]  caused  a  hose  to  be  connected 
to  and  with  the  Livermore  City  Water  system,  and 
then  to  be  joined  and  connected  to  an  unsealed  fau- 
cet, the  existence  of  which  was  unknown  to  defend- 
ant and  which  unsealed  faucet  had  been  installed 
without  the  knowledge  or  consent  of  defendant,  in 
and  on  the  distilling  material  line  connected  with 
the  still  on  said  premises;  That  thereafter  a  faucet 
was  turned  on  by  persons  unknown  to  defendant, 
and  without  the  knowledge  of  defendant,  so  that 
said  water  from  the  Livermore  City  water  system 
was  caused  to  flow  through  said  hose  into  the  distill- 
ing material  line,  and  then  into  a  still  located  in 
Fruit  Distillery  No.  306,  and  which  still  was  con- 
nected with  Receiving  Tank  No.  2 ;  That  thereafter 
the  still  filled  with  water  so  as  to  cause  the  water 
therein  to  overflow  through  the  vapor  line,  conden- 
sor  and  trybox  and  into  Receiving  Tank  No.  2,  in 
which  an  unknown  quantity  of  distilled  spirits  or 
brandy  had  previously  been  placed ;  That  said  water 
flowing  into  Receiving  Tank  No.  2,  as  aforesaid, 
caused  said  tank  to  become  completely  filled  with 
water  and  brandy  so  as  to  cause  the  same  to  and  it 
did  overflow  upon  and  in  the  premises  known  as 
Fruit  Distillery  No.  306,  and  not  elsewhere; 

That  at  no  time  prior  to  the  overflowing  of  Re- 
ceiving Tank  No.  2,  as  aforesaid,  had  said  distilled 
spirits  therein  been  gauged  as  to  quantity,  proof, 
or  gallonage ; 

That  thereafter,  an  employee  of  plaintiff  gauged 
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and  tested  the  brandy  and  water  remaining  in  Re- 
ceiving Tank  No.  2  and  concluded  therefrom  and 
on  a  hearsay  statement  submitted  to  said  employee 
by  a  person  or  persons  unknown,  that  approximately 
the  sum  of  1619.56  proof  gallons  of  brandy  previ- 
ously distilled  had  been  lost  by  reason  of  the  over- 
flowing of  Receiving  Tank  No.  2  occasioned  by 
the  running  of  water  therein; 

That  in  the  belief  that  said  sum  of  1619.56  proof 
gallons  represented  a  determined  and  fixed,  rather 
than  an  estimated,  loss  [18]  occasioned  by  the  over- 
flowing of  the  water  and  brandy  out  of  and  from 
Receiving  Tank  No.  2,  defendant,  Livermore  Win- 
ery, Incorporated,  erroneously  reported  the  pro- 
duction of  the  aforesaid  sum  of  1619.56  proof  gal- 
lons of  brandy  and  the  resulting  loss  thereof,  when 
in  fact  there  has  never  been  ascertained  and  de- 
termined to  date  the  actual  quantity,  or  proof  gal- 
lons, of  distilled  spirits,  to  wit,  brandy,  actually 
produced  on  December  26,  1936,  or  the  alleged 
loss  thereafter  on  said  date  and  on  December  27, 
1936; 

That  defendant  cannot  ascertain  and  does  not 
know  how  much,  if  any,  proof  gallons  of  brandy 
were  produced  and  lost  by  reason  of  the  over- 
flowing of  Receiving  Tank  No.  2,  as  aforesaid; 

That  thereafter  an  unknown  quantity  of  the  dis- 
tilled spirits  contained  in  the  water  that  had  over- 
flowed from  Receiving  Tank  No.  2  was  recaptured 
in  Fruit  Distillery  No.  306  and  was  thereafter  re- 
distilled  and   all   taxes   due   and   payable   thereon 


vs.  United  States  of  America  29 

were  paid  iii  the  form  and  manner  provided  by 
law  following  the  removal  of  said  brandy  from 
Fruit  Distillery  No.  306; 

VI. 

That  the  loss  of  the  distilled  spirits,  to  wit, 
brandy,  was  occasioned  by  and  is  a  casualty,  and 
was  due  to  a  casualty  that  occurred  without  any 
fraud,  collusion  or  negligence  of  the  owner  thereof, 
namely,  defendant  Livermore  Winery,  Incorpo- 
rated ; 

That  defendant,  Livermore  Winery,  Incorpo- 
rated, was  the  owner  of  the  distilled  spirits  lost, 
as  aforesaid,  and  is  entitled  to  have  any  tax  levied, 
assessed,  due  or  otherwise  payable  thereon,  abated 
under  the  Internal  Revenue  Laws  of  the  United 
States  then  in  full  force  and  effect  and  particu- 
larly Section  3221  of  the  revised  statutes  of  the 
United  States  as  set  forth  and  contained  in  Sec- 
tion 2901  of  the  Internal  Revenue  Code,  1939, 
United  States  Code  Annotated,  title  26,  Section 
2901,   (b)  and   (c)   thereof  which  read  as  follows: 

(b)  '^The  Secretary,  upon  the  production  to  him 
of  [19]  satisfactory  proof  of  the  actual  destruc- 
tion by  accidental  fire  or  other  casualty,  and  with- 
out any  fraud,  collusion  or  negligence  of  the  owner 
thereof,  of  any  distilled  spirits,  while  the  same  re- 
mained in  the  custody  of  any  officer  of  internal 
revenue  of  any  internal  revenue  bonded  ware- 
house or  of  any  grape  brandy  withdrawn  for  use  in 
the  fortification  of  sweet  wines  and  destroyed  prior 
to  such  use,  while  stored  in  the  fortifying  room  on 
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the  winery  premises,  and  before  the  tax  thereon 
has  been  paid,  may  abate  the  amount  of  internal 
revenue  taxes  accruing  thereon,  and  may  cancel 
any  warehouse  bond,  or  enter  satisfaction  thereon, 
in  whole  or  in  part,  as  the  case  may  be.  And  if 
such  taxes  have  been  collected  since  the  destruc- 
tion of  said  spirits  or  grape  brandy,  the  said  Sec- 
retary shall  refund  the  same  to  the  owners  thereof 
out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated.  And  when  any  distilled  spirits  are 
destroyed  by  accidental  fire  or  other  casualty,  with- 
out any  fraud,  collusion,  or  negligence  of  the 
owner  thereof,  after  the  time  when  the  same  should 
have  been  drawn  off  by  the  storekeeper-ganger  and 
placed  in  the  internal  revenue  bonded  warehouse 
provided  by  law,  no  tax  shall  be  collected  on  such 
spirits  so  destroyed,  or,  if  collected,  it  shall  be 
refunded  upon  the  production  of  satisfactory  proof 
that  the  spirits  were  destroyed  as  herein  specified. 
When  the  owners  of  distilled  spirits  or  grape 
brandy  in  the  cases  provided  for  by  this  section 
may  be  indemnified  against  such  tax  by  a  valid 
claim  of  insurance,  for  a  sum  greater  than  the  ac- 
tual value  of  the  distilled  spirits  or  grape  ])randy 
before  and  without  the  fax  being  paid,  the  tax  shall 
not  be  remitted  to  the  extent  of  such  insurance. 

(c)  If  distilled  spirits  upon  which  the  inter-  ] 
nal  revenue  tax  has  not  been  paid  are  lost  by 
theft,  accidental  fire,  or  other  casualty  while  in 
possession  of  a  common  carrier  subject  to  the 
Transportation  Act  of  1920,  February  28,  1920,  c. 
91,  41   Stat.  474   (U.S.C.   Title  49,  c.   1.),   or  the 
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Merchant  Marine  Act,  1920,  June  5,  1920,  c.  230,  41 
Stat.  988  (U.S.C.  Title  46,  c.  24),  or  if  lost  by 
theft  from  an  internal  revenue  bonded  warehouse, 
and  it  shall  be  made  to  appear  to  the  Commissioner 
that  such  losses  did  not  occur  as  the  result  of  neg- 
ligence, connivance,  collusion,  or  fraud  on  the  part 
of  the  owner  or  person  legally  accovmtable  for  such 
distilled  spirits,  no  tax  shall  be  assessed  or  col- 
lected upon  the  distilled  spirits  so  lost,  nor  shall 
any  tax  penalty  be  imposed  or  collected  by  reason 
of  such  loss,  but  the  exemption  from  the  tax  and 
penalty  shall  only  be  allowed  to  the  extent  that  the 
claimant  is  not  indemnified  against  or  recompensed 
for  such  loss.  This  provision  shall  apply  to  any 
claim  for  taxes  or  tax  penalties  that  may  have  ac- 
crued since  October  28,  1919,  or  that  may  accrue 
hereafter.  Nothing  in  this  section  shall  be  con- 
strued as  in  any  manner  limiting  or  restricting 
the  provisions  of  Part  II  of  Subchapter  C." 

also  under  the  provisions  of  Section  3031,  subdi- 
vision (b)  of  the  internal  revenue  code,  which 
reads  as  follows:  [20] 

(b)  ^^The  Commissioner,  under  the  rules  and 
regulations  to  be  by  him  prescribed  with  the  ap- 
proval of  the  Secretary,  upon  the  presentation  of 
proof  to  his  satisfaction  of  the  loss  by  leakage, 
evaporation,  theft,  or  otherwise,  of  brandy  or  fruit 
spirits,  intended  for  the  fortification  of  wine,  from 
storage  tanks  in  bonded  warehouses  or  from  steel 
drums  filled  therefrom  while  such  drums  are  in 
such  warehouse,  and  in  the  fortification  I'oom  of  a 
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bonded  winery,  not  occurring  as  a  result  of  any 
negligence,  connivance,  collusion,  or  fraud  on  the 
part  of  the  winemaker  or  his  agents,  is  hereby  au- 
thorized to  remit  or  refund  the  taxes  assessed  or 
paid  upon  such  lost  brandy  or  fruit  spirits;  Pro- 
vided, However:  That  such  remission  or  refund 
shall  be  allowed  only  to  the  extent  that  the  dis- 
tiller or  winemaker  is  not  indemnied  or  recom- 
l^ensed  for  such  loss." 

VII. 
That  to  the  extent  of  anv  loss  suffered  bv  de- 
fendants,  neither  of  said  defendants,  nor  both  of 
them,  have  been   indemnified   or  recompensed   for 
such  loss  to  date  from  any  persons  whomsoever; 

VIII. 

That  as  there  is  no  tax  due,  jDayable,  unpaid  to 
plaintiff  arising  out  of  the  allegations  contained 
in  the  first  cause  of  action  of  said  complaint,  or  as 
realleged  in  the  second  cause  of  action  of  said 
complaint;  nor  has  said  tax,  or  any  tax  alleged  to 
be  due,  been  lawfully  assessed  against  defendants; 
hence  defendants  allege  that  there  is  no  sum  due, 
payable,  and  unpaid  from  defendants  to  plaintiff 
under  the  written  instrument  set  forth  m  paragraph 
IV  of  the  second  cause  of  action  of  said  complaint, 
or  at  all ; 

Wherefore,  defendants  pray  that  plaintiff  take 
nothing  by  or  under  its  said  complaint  and  that 
defendants  be  dismissed  with  their  costs  of  suit 
herein  incurred,   that  any  and  all   liens  recorded. 
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filed,  or  otherwise  placed  against  any  property 
belonging  to  defendants  be  released  and  discharged 
forthwith,  and  for  such  other  relief  as  this  hon- 
orable Court  shall  deem  just  and  proper  in  the 
premises. 

Dated:     December  16,  1944. 

ROBERT   H.   POUKE, 

Attorney  for  Defendants. 

Authority  is  hereby  granted  to  defendants  to 
file  the  within  Amended  Answer  to  Complaint  forth- 
with. 

Dated:     December  18,  1944. 

ALBERT  S.  GUERARD, 

Asst.  U.   S.  Attorney,  Attor- 
ney for  Plaintiff. 

MICHAEL  J.  ROCHE, 

Judge  of  the  District  Court. 

[Endorsed]:     Piled  Dec.  18,  1944.  [21] 


[Title  of  District  Court  and  Cause.] 

ORDER  POR  ENTRY  OP  JUDGMENT 

It  Is  Ordered  that  there  be  entered  herein  judg- 
ment in  favor  of  the  plaintiff  and  against  the  de- 
fendants Livermore  Winery,  Incorporated,  and 
Saint  Paul  Mercury-Indemnity  Company  of  Saint 
Paul,  jointly  and  severally,  in  the  sum  of  $3,239.00 
together  with  a  penalty  of  5  per  cent  thereon  in 
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the  amount  of  $161.92,  and  interest  on  said  $3,239.00 
at  the  rate  of  6  per  cent  per  annum  from  May  4, 
1937,  to  date  of  payment,  upon  findings  of  fact 
and  conclusions  of  law.  The  respective  parties 
will  pay  their  own  costs. 

Dated:     February  27,   1945. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :     Filed  Feb.  27,  1945.  [22] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  case  came  regularly  on  for  trial  to 
the  Court  without  a  jury  on  December  19,  1944, 
and  from  the  admissions  made  and  the  oral  testi- 
mony of  witnesses  adduced  at  the  trial  the  Court 
makes  the  following  iSndings  of  fact  and  conclu- 
sions of  law: 

FINDINGS  OF  FACT 

1.  This  suit  is  brought  by  the  United  States  of 
America  upon  authorization  by  the  Commissioner 
of  Internal  Revenue  at  the  direction  of  the  Attor- 
ney General  of  the  United  States  on  a  Fruit- 
Distiller's  Bond  for  the  recovery  of  distilled  spir- 
its taxes  alleged  to  have  been  incurred  by  tlu^  de- 
fendant, Livermore  Winery,  Incorporated. 

2.  Livermore  Winery,  Incorporated,  in  1936, 
was  and  now  is  a  California  corporation,  and  was 


I 
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engaged  in  the  business  of  a  fruit  distiller  at  Third 
and  Church  Streets,  Livermore,  California,  in  No- 
vember and  December,  1936,  and  the  Saint  Paul 
Mercury-Indemnity  Company  of  Saint  Paul,  Min- 
nesota, is  a  corporation  duly  authorized  to  do  busi- 
ness in  California. 

3.  The  defendants,  Livermore  Winery,  Incor- 
porated, as  principal,  and  Saint  Paul  Mercury-In- 
demnity Corporation  of  Saint  Paul,  as  surety,  on 
November  6,  1936,  executed  to  the  United  States 
of  America  a  Fruit-Distiller's  Bond,  in  the  sum 
of  $43,500,  for  Registered  Distillery  No.  306,  lo- 
cated at  the  Northeast  corner  of  Third  and  Church 
Streets,  Livermore,  California.  The  bond  became 
effective  June  26,  1936,  and  continued  to  April 
30,  1937;  and  was  continued: 

■x-       *       4f       4e- 

that  if  the  principal 


1.  Shall,  in  all  respects,  faithfully  comply 
with  all  the  provisions  of  law  and  regulations 
made  in  pursuance  thereof  [24]  relating  to  the 
duties  and  business  of  distillery  of  brandy; 
and 

2.  Shall  pay  all  penalties  incurred  or  fines 
imposed  on  him  for  a  violation  of  any  of  the 
said  provisions ;  and 

3.  Shall  not  suffer  the  lot  or  tract  of  land 
on  which  the  distillery  stands,  or  any  part 
thereof,  or  any  of  the  distilling  apparatus,  to 
be  encumbered  by  mortgage,  judgment,  or  other 
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lien,  during  the  time  in  which  he  shall  carry 
on  said  business ;  and 

4.  Shall  pay  or  cause  to  be  paid  all  taxes 
at  the  rate  imposed  by  law  now  or  hereafter 
in  force  (plus  penalties,  if  any,  and  interest) 
on  brandy  produced  by  him; 

Then  this  obligation  is  to  be  null  and  void, 
but  otherwise  to  remain  in  full  force,  virtue, 
and  effect. 

4.  From  December  1,  1936,  to  December  26,  1936, 
inclusive,  the  Livermore  Winery,  Incorporated, 
manufactured  4,578.65  proof  gallons  of  distilled 
brandy  of  which  1,677.02  proof  gallons  were  re- 
moved on  December  4,  1936,  leaving  on  hand 
2,901.63  proof  gallons  of  distilled  brandy  on  De- 
cember 26,  1936. 

5.  The  distilled  brandy  was  in  Receiving  Tank 
No.  2  which,  according  to  the  tank  gauge,  contained 
1,854  wine  gallons  at  the  close  of  business  on  De- 
cember 26,  1936.  The  distiller's  log  showed  the 
proof  of  the  distilled  brandy  in  Receiving  Tank 
No.  2  to  be  155.  According  to  these  records  of 
measurement  there  were  on  hand  at  the  close  of 
business  December  26,  1936,  a  total  of  2,873.70 
proof  gallons  of  distilled  brandy. 

6.  Some  time  between  the  evening  of  Decem- 
ber 26,  1936,  and  the  morning  of  December  27, 
1936,  a  person  tlien  employed  as  distiller  by  Liver- 
more  Winery,  Incorporated,  attached  a  water  hose 
to* the  distilling  material  line  and  turned  the  water 
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into  the  still  to  wash  it,  but  failed  to  open  the 
stop-line  valve.  As  the  still  filled  with  water,  there 
being  no  opening  for  egress,  the  water  backed  into 
the  still  column  and  into  Receiving  Tank  No.  2. 

7.  On  the  morning  of  December  27,  193G,  Re- 
ceiving Tank  No.  2  was  overflowing  with  a  mixture 
of  brandy  and  water,  and  upon  discovery  an  em- 
ployee of  Livermore  Winery,  Incorporated,  shut 
off  the  water  running  into  the  still. 

8.  On  December  27,  1936,  Receiving  Tank  No.  2 
contained  2,159.1  wine  gallons  of  the  water  and 
brandy  mixture  which  had  an  alcoholic  content  of 
51  proof,  making  a  total  of  1,101.4  proof  gallons 
of  brandy  in  the  said  tank.  There  were  recovered 
from  the  distilling  material  sump  765  wine  gallons 
of  [25]  water  and  brandy  mixture  which  had  an 
alcoholic  content  of  20  proof  or  a  total  of  153  proof 
gallons  of  brandy,  which  sum  added  to  the  brandy 
in  the  tank  makes  a  grand  total  of  1,254.14  proof 
gallons  of  diluted  brandy  on  hand  December  27, 
1936. 

9.  Accepting  as  on  hand  December  26,  1936,  the 
amount  of  2,873.7  proof  gallons  of  brandy  as  found 
in  paragraph  5  hereof,  which  is  the  amount  most 
favorable  to  the  defendants,  and  deducting  there- 
from the  1,254.14  proof  gallons  of  brandy  on  hand 
December  27,  1936,  I  find  that  1,619.56  proof  gal- 
lons of  brandy  were  lost  through  the  overfl(nv. 

10.  On  April  23,  1937,  the  Commissioner  of  In- 
ternal Revenue  certified  an  assessment  to  the  Col- 
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lector  of  Internal  Revenue,  First  District  of  Cali- 
fornia, in  the  sum  of  $3,239.00  for  taxes  on  1,619.56 
proof  gallons  of  brandy  lost  through  negligence  De- 
cember 26  and  27,  1936,  which  said  assessment  was 
entered  on  the  books  of  the  Collector  of  Internal 
Revenue  on  the  March,  1937,  Distilled  Spirits  List, 
l)age  504. 

11.  On  May  4  and  May  15,  1937,  the  Collector  of 
Internal  Revenue  served  notice  and  demand  for 
payment  of  the  tax  upon  the  Livermore  Winery, 
Incorporated. 

12.  No  part  of  the  distilled  spirits  taxes  have 
been  paid  on  the  1,619.56  proof  gallons  of  brandy 
lost  as  hereinbefore  found. 

CONCLUSIONS  OP  LAW 

1.  The  tax  on  distilled  spirits  in  December,  1936, 
as  by  law  provided  was  $2  per  proof  gallon.  The 
tax  attached  to  the  distilled  spirits  as  soon  as  they 
came  into  existence  and  became  payable  by  the  dis- 
tiller upon  their  removal  from  the  place  where  they 
were  distilled  if  not  deposited  in  a  bonded  ware- 
house. 

2.  The  loss  of  the  1,619.56  proof  gallons  of  dis- 
tilled brandy  was  caused  through  the  negligence  of 
Livermore  Winery,  Incorporated,  wdthin  the  mean- 
ing of  the  statutes  and  not  by  casualty. 

3.  The  1,619.56  proof  gallons  of  distilled  brandy 
were  removed  from  the  place  where  distilled  and 
not  deposited  in  a  bonded  warehouse.    The  tax  of 
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$2  per  proof  gallon  on  the  1,619.56  proof  gallons 
of  brandy  became  due  and  payable  on  December  27, 
1936.  [26] 

4.  The  assessment  made  by  the  Commissioner 
of  Internal  Revenue  on  1,619.56  proof  gallons  of 
brandy  lost  through  negligence  December  26  and  27, 

1936,  was  lawfully  and  correctly  made. 

5.  The  defendants,  Livermore  Winery,  Incorpo- 
rated, and  Saint  Paul  Mercury-Indemnity  Com- 
pany of  Saint  Paul,  are  jointly  and  severally  in- 
debted to  the  plaintiff  for  the  sum  of  $3,239,  to- 
gether with  a  penalty  of  5  per  cent  thereon  in  the 
amount  of  $161.95,  and  interest  on  the  said  $3,239 
at  the  rate  of  6  per  cent  per  annum  from  May  4, 

1937,  to  date  hereof  in  the  sum  of  $1,530.43. 

6.  Judgment  in  the  sum  of  $4,931.38  shall  be  en- 
tered for  the  plaintiff  against  the  defendants  joint- 
ly and  severally;  directing,  however,  the  respec- 
tive parties  to  pay  their  own  costs. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 
Dated  March  28th,  1945. 

[Endorsed}:  Lodged  March  21,  1945i  Filed 
March  28,  1945.  [27] 


40  St.  Paul  Mercury-Indemyiity  Co,,  et  al., 

In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Di- 
vision 

No.  22591— R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  SAINT  PAUL  MERCURY-INDEMNITY 
COMPANY  OF  SAINT  PAUL,  a  Delaware 
corporation,  of  Saint  Paul,  Minnesota,  and 
LIVERMORE  WINERY  INCORPORATED, 

a  California  corporation, 

Defendants. 

JUDGMENT  FOR  PLAINTIFF 

The  above  case  came  regularly  on  for  trial  on  De- 
cember 19,  1944,  Frank  J.  Hennessy,  United  States 
Attornev  for  the  Northern  District  of  California, 
directing  Albert  S.  Guerard,  Assistant  United 
States  Attorney,  appearing  for  the  plaintiff,  and 
Robert  H.  Fouke  appearing  for  the  defendants. 
The  case  was  tried  to  the  Court  without  a  jury,  and 
the  Court  having  entered  its  findings  of  fact  and 
conclusions  of  law  it  is,  therefore,  hereby 

Ordered,  adjudged  and  decreed  that  the  plaintiff 
have  and  recover  of  and  from  the  defendants  jointly 
and  severally  the  sum  of  $4,931.38. 
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It  is  further  ordered  and  directed  that  the  re- 
spective parties  shall  pay  their  own  costs. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

Dated  March   28th,    1945. 

[Endorsed]:     Lodged    March    21,    1945.     Filed 
March  28,  1945.  [28] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  SET  ASIDE 
JUDGMENT 

To:  The  Plaintiff  Above  Named,  and  to  Frank 
J.  Hennessy,  United  States  Attorney,  and  Al- 
bert S.  Guerard,  Asst.  United  States  Attor- 
ney, Attorneys  for  Plaintiff: 

You  and  each  of  you  will  please  take  notice  that 
on  Monday,  the  25th  day  of  June,  1945,  at  the  hour 
of  10 :00  O  'clock  A.M.  of  said  day,  or  as  soon  there- 
after as  counsel  mav  be  heard,  at  the  courtroom  of 
the  above  entitled  court,  at  the  Post  Office  Building, 
7th  and  Mission  Streets,  San  Francisco,  Califor- 
nia, the  above  named  defendants  will  move  this 
court  for  its  order  setting  aside  and  vacating  the 
judgment  entered  herein  on  the  28th  day  of  March, 
1945,  in  favor  of  plaintiff  and  against  defendants. 
Said  motion  will  be  based  on  the  following  grounds : 

That   plaintiff,    as   the   prevailing   party,    failed 


42  St,  Paul  Mercury-Indemnity  Co,,  et  al,, 

and  neglected  to  serve  a  copy  of  its  proposed  find- 
ings of  fact  and  conclusions  [  29]  of  law  upon  de- 
fendants or  upon  defendants'  attorneys  as  required 
by  Rule  5,  Subdivision  E  of  the  Rules  of  Prac- 
tice of  the  District  Court  of  the  United  States, 
Northern  District  of  California. 

That  by  reason  of  such  failure,  defendants  were 
deprived  of  their  opportunity  to  file  proposed 
amendments  to  said  findings. 

Said  motion  is  further  based  upon  the  affidavit  of 
defendants'  attorney,  attached  hereto,  and  upon 
the  records  and  files  in  the  above  entitled  action. 

ROBERT  H.  FOUKE, 
HANS  A.  KRUGER, 

Attorneys  for  Defendants. 
(Acknowledgement  of  Receipt  of  Copy) 

[Endorsed] :     Filed  June  21,  1945.  [30] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT   OF   ROBERT   H.   FOUKE 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Robert  H.  Fouke,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  now,  and  has  been  since  the 
inception  of  the  above  entitled  action,  the  attorney 
of  record  for  defendants,  The  Saint  Paul  Mercurv- 
Indemnity  Comi)any  of  Saint  Paul,  a  Delaware  Cor- 
poration, and  Livermore  Winery,  Incorporated,  a 
California  Corporation ; 
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That  he  has  never  received  any  proposed  find- 
ings of  fact  and  conchisions  of  law  from  plaintiff, 
or  its  attorneys  herein,  prior  to  the  Notice  of  Judg- 
ment dated  April  4,  1945,  at  which  time,  findings 
of  fact  and  conclusions  of  law  had  been  signed  and 
judgment  entered;  that  proposed  findings  of  fact 
and  conclusions  [31]  of  law  have  not,  at  any  time 
prior  to  said  April  4,  1945,  been  served  upon  him 
by  leaving  a  copy  of  said  proposed  findings  of  fact 
and  conclusions  of  law  at  his  office,  and  further 
states  upon  information  and  belief  that  said  pro- 
posed findings  of  fact  and  conclusions  of  law  were 
never  mailed  to  him; 

Wherefore,  your  affiant  requests  that  the  judg- 
ment entered  in  the  above  entitled  piioceedings, 
based  on  the  findings  of  fact  and  conclusions  of  law 
on  file  herein,  be  set  aside  and  vacated;  that  said 
findings  of  fact  and  conclusions  of  law  be  vacated; 
that  he  be  given  the  opportunity  to  file  amendments 
to  said  findings  of  fact  and  conclusions  of  law  as 
proposed  by  plaintiff  herein. 

ROBERT  H.  POUKE. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  June,  1945. 

[Seal]  LOUIS  WIENER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Prancisco,  State  of  California. 

(Acknowledgment  of  Receipt  of  Copy.) 

[Endorsed] :     Piled  June  21,  1945.  [32] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DENY  DEFENDANTS'  MOTION 
TO  SET  ASIDE  JUDGMENT 

Plaintiff  moves  the  Court  to  deny  the  motion  of 
the  defendants  for  its  order  to  set  aside  and  vacate 
the  judgment  entered  herein  on  the  28th  day  of 
March,  1945,  in  favor  of  the  plaintiff  and  against 
the  defendants,  and  bases  its  motion  upon  the  Af- 
fidavit of  Albert  S.  Guerard,  Assistant  United 
States  Attorney,  filed  herewith,  and  upon  the  rec- 
ords and  files  in  the  action. 

Dated:     June  23,  1945. 

FRANK  J.  HENNESSY, 

United   States  Attorney,   At- 
torney for  Plaintiff. 

By  W.   E.   LICKING, 

Asst.  U.  S.  Atty.  [33] 

POINTS  AND  AUTHORITIES  IN  SUPPORT 
OF  MOTION  TO  DENY  DEFENDANTS' 
MOTION  TO  SET  ASIDE  JUDGMENT 

"^  19201.     In  General 

''Rule  5(b)  supplements  Rule  5(a).  The  first 
paragraph  of  the  rule  provides  what  papers  must 
be  served  and  upon  whom  they  must  be  served 
while  paragraph  (b)  prescribes  the  manner  in  which 
that  service  shall  be  made.  It  reads:  'Whenever 
under  these  rules  service  is  required  or  permitted 
to  be  made  upon  a  party  represented  by  an  attorney 
the  service  shall  be  made  upon  the  attorney  un- 
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less  service  upon  the  party  himself  is  ordered  hy 
the  court.  Service  upon  the  attorney  or  upon  a 
party  shall  be  made  by  delivering  a  copy  to  him  or 
by  mailing  it  to  him  at  his  last  known  address,  or, 
if  no  address  is  known,  by  leaving  it  with  the  clerk 
of  the  court.  Delivery  of  a  copy  within  this  rule 
means :  handing  it  to  the  attorney  or  to  the  party  ; 
or  leaving  it  at  his  office  with  his  clerk  or  other 
loerson  in  charge  thereof;  or,  if  there  is  no  one  in 
charge,  leaving  it  in  a  conspicuous  place  therein; 
or,  if  the  office  is  closed  or  the  person  to  be  served 
has  no  office,  leaving  it  at  his  dwelling  house  or 
usual  place  of  abode  with  some  person  of  suitable 
age  and  discretion  then  residing  therein.   Service 

bv  mail  is  complete  ujjon  mailing.'  "  (Underscor- 
ing ours.) 

^^§19205.— What    Constitutes 

'' Service  may  be  made  in  any  one  of  three  ways. 
The  rule  provides:  'Service  upon  the  attorney  or 
upon  a  party  shall  be  made  by  delivering  a  copy 
to  him  or  by  mailing  it  to  him  at  his  last  known 
address,  or,  if  no  address  is  known,  by  leaving 
it  with  the  clerk  of  the  court.' 

^'The  reason  for  permitting  service  to  be  made 
by  mailing  or  by  leaving  with  the  clerk  is  that  the 
court  has  already  secured  jurisdiction  over  the 
party  through  personal  or  substituted  service  of  the 
sunmions  and  complaint  as  provided  in  Rule  4.  It 
is,  therefore,  valid  service  even  though  the  paper 
mailed    never    actually    reaches    the    party,    since 
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*  service  is  complete  upon  mailing.'  Although  the 
rule  does  not  state  that  service  is  complete  upon 
leaving  a  copy  with  the  clerk,  this  would  follow 
the  same  as  a  service  by  mailing." 

Hughes    Federal    Practice,    Jurisdiction    and 

Procedure,  Volume   17,   Sections   19201  and 

19205;  Pages  227,  228,  and  229. 

[Endorsed]  :     Filed  June  23,  1945.  [34] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  OPPOSITION  TO  DEFEND- 
ANTS' MOTION  TO  SET  ASIDE  JUDG- 
MENT 

Albert  S.  Guerard,  being  duly  sworn,  deposes 
and  says : 

That  he  is  Assistant  United  States  Attorney,  and 
assigned  by  Frank  J.  Hennessy,  United  States 
Attorney,  to  prepare,  try,  and  perform  all  neces- 
sary legal  duties  in  connection  with  the  above  en- 
titled action. 

That  on  February  27,  1945,  this  Court  ordered 
that  there  be  entered  herein  judgment  in  favor  of 
the  plaintiff  and  against  the  defendants,  jointly 
and  severally,  in  the  sum  of  $3,239.00,  together 
with  a  penalty  of  5%  thereon  in  the  amount  of 
$161.92,  and  interest  on  said  $3,239.00  at  the  rate 
of  6%  per  annum  from  May  4,  1937,  to  [35]  date 
of  payment,  upon  findings  of  fact  and  conclusions 
of  law;  that  the  records  of  the  Clerk  of  this  Court 
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show  that  a  copy  of  the  above  order  was  mailed  to 
defendants'  attorney  on  February  27,  1945. 

That  on  March  20,  1945,  this  affiant  personally 
mailed  to  Eobert  H.  Fouke,  attorney  of  record  for 
the  defendants,  duplicate  copies  of  the  findings  of 
fact  and  conclusions  of  law  with  copies  of  proposed 
judgment,  asking  that  he  acknowledge  service  on 
one  of  the  copies ;  that  no  acknowledgement  of  said 
findings  of  fact  and  conclusions  of  law  and  the  pro- 
posed judgment  was  made  by  Robert  H.  Fouke,  at- 
torney of  record  for  defendants. 

That  on  the  28th  day  of  March,  1945,  judgment 
for  the  plaintiff  was  entered  of  record  in  the  office 
of  the  Clerk  of  the  above  entitled  Court,  and  the 
records  of  said  Clerk  show  that  notice  of  said 
judgment  was  mailed  to  the  attorney  of  record  for 
the  defendants;  that  on  April  4,  1945,  an  original 
and  copy  of  notice  of  judgment  were  mailed  to  said 
Eobert  H.  Fouke,  attorney  of  record  for  the  de- 
fendants, with  request  that  he  accept  service  and 
return  the  original ;  that  a  few  days  thereafter 
said  Robert  H.  Fouke  telephoned  to  this  affiant, 
and  stated  that  he  had  received  the  notice  of  judg- 
ment, but  would  not  accept  service  thereof  because 
he  had  never  received  the  proposed  findings  of  fact 
and  conclusions  of  law  and  had  thus  been  deprived 
of  his  right  to  file  proposed  amendments  or  addi- 
tions, and  urged  this  affia-nt  to  sti])ulate  that  judg- 
ment be  suspended  and  he  be  given  time  to  su])mit 
his  proposed  amendments  or  additions;  that  he  was 
leaving  in  a  day  or  two  for  Los  Angeles,  California, 
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and  would  be  gone  for  a  week  or  ten  days,  and 
would  then  again  communicate  with  this  affiant; 
that  this  affiant  informed  said  Robert  H.  Fouke, 
attorney  of  record  as  aforesaid,  that  the  affiant 
could  enter  into  such  a  stipulation  only  upon  au- 
thority of  the  Attorney  General  of  the  United 
States;  that  on  April  11,  1945,  the  claim  of  Mr. 
Fouke  that  he  did  not  receive  findings  of  fact  and 
conclusions  of  law  which  were  mailed  [36]  to  him 
on  March  20,  1945,  together  with  his  demand  for  a 
stipulation  suspending  judgment  until  he  could  sub- 
mit proposed  amendments  or  additions,  were  com- 
municated to  the  Attorney  General  of  the  United 
States;  that  on  April  13,  1945,  the  Attorney  Gen- 
eral of  the  United  States  instructed  affiant,  through 
Frank  J.  Hennessy,  United  States  Attorney,  to  re- 
fuse to  sign  the  stipulation  requested;  that  there- 
after, on  or  about  A|)ril  17,  1945,  the  instructions 
of  the  Attorney  General  were  communicated  by 
telephone  to  Mr.  Fouke,  attorney  of  record  for  de- 
fendants as  aforesaid,  by  this  affiant;  that  no  fur- 
ther action  was  taken  by  the  defendants  until  the 
filing  of  the  present  motion  on  June  21,  1945. 

ALBERT  S.   GUERARD. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  June,  1945. 

[Seal]  L.  C.  JACOBSEN, 

Deputy  Clerk,  U.  S.  District  Court,  Nor.  Dist.  of 
California. 

[Endorsed] :     Filed  June  23,  1945.  [37] 
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District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  Southern  Division 

At  a  Stated  Term  of  ih^  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  25th  day  of  June,  in  the  year  of  our 
Lord  one  thousand  nine  himdred  and  forty-five. 

Present:     The  Honorable  Michael  J.  Roche, 
District  Judge. 

[Title  of  Cause.] 

ORDER  DENYING  MOTION  TO  SET  ASIDE 

JUDGMENT 

This  case  came  on  regularly  this  day  for  hearing 
of  motion  to  set  aside  judgment.  After  hearing 
the  arguments  of  Robert  Fouke,  Esq.,  for  plain- 
tiff, and  Albert  Guerard,  Esq.,  Assistant  United 
States  Attorney,  it  is  Ordered  that  said  motion  to 
set  aside  judgment  be  and  the  same  is  hereby 
denied.  [38] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  That  The  Saint  Paul 
Mercury-Indemnity  Company  of  Saint  Paul,  a  Del- 
aware Corporation,  of  Saint  Paul,  Minnesota,  and 
Livermore  Winery,  Incorporated,  a  California  cor- 
poration, defendants  above  named,  hereby  appeal 
to   the    Circuit    Court   of   Appeals   for   the    Ninth 
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Circuit   from   the   final  judgment   entered  in   this 
action  on  March  28,  1945. 

Dated:     June   27th,   1945. 

ROBERT  H.  FOUKE, 
HANS  A.  KRUGER, 

Attorneys  for  Defendants  and 
Appellants. 

[Endorsed] :     Filed  June  27,  1945.  [39] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents: 

That  we,  The  Saint  Paul  Mercury-Indemnity 
Company  of  Saint  Paul,  a  Delaware  Corporation, 
of  Saint  Paul,  Minnesota,  and  Livermore  Winery, 
Incorporated,  a  California  Corporation,  as  Princi- 
pals, and  Fidelity  and  Deposit  Company  of  Mary- 
land, a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Maryland  and  authorized 
to  transact  a  surety  business  in  the  State  of  Cali- 
fornia, as  Surety,  are  held  and  firmly  bound  unto 
United  States  of  America,  in  the  full  and  just  sum 
of  Two  Hundred  Fifty  and  no/lOOths  ($250.00) 
Dollars,  to  be  paid  to  the  said  United  States  of 
America;  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  pres- 
ents. [40] 
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Sealed  with  our  seals  and  dated  this  27th  day 
of  June,  1945. 

Whereas,  lately  at  the  District  Court  of  the 
United  StS^^es  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  in  a  suit  pending  in  said 
court,  between  United  States  of  America  against 
The  Saint  Paul  Mercury-Indemnity  Company  of 
Saint  Paul,  a  Delaware  Corporation,  of  Saint  Paul, 
Minnesota,  and  Livermore  Winery,  Incorporated, 
a  California  Corporation,  No.  22591-E,  judgments 
were  rendered  against  The  Saint  Paul  Mercury- 
Indemnity  Company  of  Saint  Paul,  a  Delaware 
Corporation,  of  Saint  Paul,  Minnesota,  and  Liver- 
more  Winery,  Incorporated,  a  California  corpora- 
tion, and  the  said  defendants  above  named  have 
filed  notice  of  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  in  the 
State  of  California. 

Now,  therefore,  the  condition  of  the  above  obli- 
gation is  such,  that  if  the  said  The  Saint  Paul  Mer- 
cury-Indemnity Company  of  Saint  Paul,  a  Dela- 
ware Corporation,  of  Saint  Paul,  Minnesota,  and 
Livermore  Winery,  Incorporated,  a  California  Cor- 
poration, shall  prosecute  their  appeal  and  answer  all 
costs  if  they  fail  to  make  their  pleas  good,  then 
the  above  obligation  to  be  void;  also  to  i-emain  in 
full  force  and  virtue. 

And  Further,  it  is  expressly  understood  and 
agreed  that  in  case  of  a  breach  of  any  condition  of 
the  above  obligation,  the  Court  in  the  above  entitled 
matter  may,  upon  notice  to  the  Fidelity  and   De- 
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posit  Company  of  Maryland,  of  not  less  than  ten 
(10)  days,  proceed  summarily  in  the  action  or  suit 
in  which  the  same  was  given  to  ascertain  the 
amount  which  said  Surety  is  bound  to  pay  on  ac- 
count of  such  breach,  and  render  judgment  there- 
for against   it   and   award   execution   therefor. 

Acknowledged  before  me  the  day  and  year  first 
above  written.   [41] 

THE     SAINT     PAUL     MERCURY-IN- 
DEMNITY   COMPANY    OF    SAINT 
PAUL. 
By  H.  C.  DITTMAN. 

Assistant  Manager. 
LIVERMORE     WINERY,     INCORPO- 
RATED, 
By  G.  C.  CROCE. 

The  premium  charged  for  this  bond  is  ten  Dol- 
lars ($10.00)  per  annum. 

FIDELITY  AND  DEPOSIT  COMPANY 
OF  MARYLAND. 
By  ROBERT  WHYTE, 
Attorney  in  Fact. 
Attest     G.  KAHLENBECK, 
Attesting  agent. 
(Seal  of  Fidelity  and  Deposit  Company  of  Mary- 
land.) 

Examined  and  recommended  for  apjiroval. 

ROBERT  H.  FOUKE, 
HANS  A.  KRUGER. 
(Justification  of   Surety.) 

[Endorsed]:     Filed  June  27,  1915.  [42] 
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[Title  of  District  Court  and  Cause.] 

DESIGXATIOX  OF  RECORD  OX  APPEAL 

Pursuant  to  Rule  75  of  the  Rules  of  Civil  Proce- 
dure for  the  District  Courts  of  the  United  States, 
the  Appellants  designate  that  there  be  included  in 
the  record  on  appeal  the  following  documents,  rec- 
ords and  exliibits,  and  all  other  matters  required 
under  the  rules  of  this  court  or  of  the  Circuit  Court 
of  AjDpeals  of  the  Xinth  Circuit  to  be  so  included. 

(1)  Comi^laint  to  enforce  collection  of  Inter- 
nal Revenue  Taxes  upon  distilled  Spirits  and  to 
enforce  collection  thereof  upon  Bond  given  to  guar- 
antee pa^Tnent  of  same  and  exhibits  attached 
thereto. 

(2)  Amended  Answer  to  complaint 

(3)  Order  for  entiy  of  Judgment 

(4)  Findings  of  Fact  and  Conclusions  of  Law 

(5)  Judgment  for  plaintiff 

(6)  Xotice  of  Motion  to  set  aside  judgment  [43] 

(7)  Affidavit  of  Robert  H.  Fouke  in  support 
of  the  Motion  to  set  aside  judgment 

(8)  Affidavit  in  Opposition  to  Defendant's  Mo- 
tion to  set  aside  judgment 

(9)  Minute  Order  denjnng  motion  to  set  aside 
judgment 

(10)  X^otice  of  Appeal 

(11)  Designation  of  Record  on  Appeal 
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(12)  Stipulation  and  Order  re:  exhibits  on  ap- 
peal 

(13)  Cost  Bond  on  Appeal 

(14)  Certified  Reporter  Transcript  of  all  pro- 
ceedings in  the  above  entitled  action 

ROBERT  H.  FOUKE, 

HANS  A.  KRUGER, 

Attorneys  for  Defendants  and 
Appellants. 

Receipt  of  a  copy  of  the  within  Designation  of 
Record  on  Appeal  is  hereby  admitted  this  20th 
day  of  July,  1945. 

PRANK  J.  HENNESSY, 

Attorney  for  Plaintiff. 
Pet  T.  S. 
[Endorsed] :     Filed  July  20,  1945.  [44] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  RE :  EXHIBITS 

ON  APPEAL 

It  is  hereby  stipulated  by  and  between  counsel 
for  the  above  entitled  parties  that  the  Clerk  of  this 
Court  as  provided  by  law  and  in  conformity  with 
Rule   75   of  the   Rules   of   Civil   Procedure,    shall 
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transmit  to  the  Clerk  of  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  the  hereinafter  enum- 
erated original  exhibits  introduced  at  the  trial  of 
the  above  entitled  cause,  said  exhibits  not  consti- 
tuting a  part  of  the  printed  record  on  appeal,  and 
that  exhibits  may  be  incorporated  in  and  made  a 
part  of  the  record  on  appeal  by  reference  only,  said 
exhibits  being  as  follows : 

Exhibit  No. 

1.  Monthly  Return  of  Fruit  Distiller — Form  15 

1-A.  Letter  dated  January  19,  1937,  to  Liver- 
more  Winery  Re  Form  15  [45] 

1-B.  Monthly  Return  of  Fruit  Distillers 
Form  15 

2.  Fruit  Distillers  Bond— Form  301/2 

3.  Demand  for  payment  of  Tax — Form  14-133 

4.  Letter  from  Livermore  Winery  to  District 
Supervisor  Internal  Revenue  Service,  Alcohol  Tax 
Unit,  San  Francisco,  California,  dated  December 
30,  1936. 

5.  Copy  Assessment  Certificate — Form  23-C 

6.  Original  Assessment  Certificate — Form  23C 

7.  Notice  and  demand  for  Tax,  Second  Motion 
and  demand  for  Tax — Form  21 

It  is  further  stipulated  that  said  exhibits  shall 
be  held  by  the  Clerk  of  the  Appellate  Court  pend- 
ing the  Appeal  and  thereafter  returned  to  the  Clerk 
of  this  Court. 
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Dated  July  20th,  1945. 

ROBERT  H.  FOUKE, 
HANS  A.  KRUGER, 

Attorneys  for  Defendants  and 
Appellants. 

FRANK  J.  HENNESSY, 

United  States  Attorney. 

By  R.  B.  McMillan, 

Assistant   United    States   At- 
torney. 

It  is  so  Ordered: 

A.  F.  ST.  SURE, 

Judeg   of   the   United   States 
District  Court. 

[Endorsed] :     Filed  July  20,  1945.  [46] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hereby  Or- 
dered that  the  Appellant  herein  may  have  to  and 
including  September  15,  1945,  to  file  the  Record  on 
Appeal  in  the  United  States  Circuit  Court  of  Ap- 
peals in  and  for  the  Ninth  Circuit. 

Dated:     August  6,  1945. 

A.  F.  ST.  SURE, 

United  States  District  Judge. 

[Endorsed]:     Filed  Aug.  6,  1945.   [47] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hereby  Or- 
dered that  the  Appellants  herein  may  have  to  and 
including  September  25,  1945,  to  file  the  Record  on 
Appeal  in  the  United  States  Circuit  Court  of  Ap- 
peals in  and  for  the  Ninth  Circuit. 
Dated:     September  15,  1945. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed]:     Piled  Sept.  15,  1945.  [48] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANTS INTEND  TO  RELY 

On  this  appeal.  Appellants  intend  to  rely  upon 
the   following   points : 

The  District  Court  erred: 

(1)  In  that  the  facts  found  by  the  Trial  Court 
do  not  support  its  conclusions  of  law; 

(2)  In  ordering  judgment  to  be  entered  in  fa- 
vor of  the  plaintiff  and  against  the  defendants; 

(3)  In  impliedly  finding  that  there  was  removed 
on  December  26th  and  December  27th,  1936,  from 
the  distillery  premises  of  defendant  Livermore 
Winery,  Incorporated,  a  California  corporation,  at 
Livermore,  California,  1619.56  proof  gallons  of 
brandy.  There  is  no  evidence  to  [49]  support  such 
finding. 
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(4)  In  finding  that  1,677.02  proof  gallons  were 
removed  on  December  4,  1936,  leaving  on  hand 
2,901.63  proof  gallons  of  distilled  brandy  on  said 
Livermore  Winery  premises  on  December  26,  1936. 
There  is  no  evidence  to  support  such  finding. 

(5)  In  impliedly  finding  that  the  *^ person"  re- 
ferred to  in  Finding  number  6  was  an  employee 
of  the  Livermore  Winery,  Incorporated,  and  had 
attached  a  water  hose  to  the  distilling  material 
line  and  turned  the  water  into  the  still  to  wash 
it,  but  failed  to  open  the  stop-line  valve.  There 
is  no  evidence  to  support  such  fhiding. 

(6)  In  impliedly  finding  that  on  the  morning 
of  December  27,  1936,  Receiving  Tank  No.  2  was 
overflowing  with  a  mixture  of  water  and  brandy. 
There  is  no  evidence  to  support  such  finding. 

(7)  In  impliedly  thiding  that  on  December  27, 
1936,  Receiving  Tank  No.  2  contained  2,159.1  wine 
gallons  of  the  water  and  brandy  mixture  with  an  al- 
coholic content  of  51  proof,  making  a  total  of  1,010.4 
proof  gallons  of  brandy,  of  which  765  wine  gal- 
lons were  recovered  from  the  distilling  material 
sump,  having  an  alcoholic  content  of  20  proof,  or 
a  total  of  153  proof  gallons  of  brandy,  and  that  the 
total  of  said  water  and  brandy  mixture  made  a 
grand  total  of  1,254.14  proof  gallons  of  diluted 
brandy  on  hand  on  December  27,  1936.  There  is 
on  evidence  to  support  such  finding. 

(8)  In  impliedly  finding  that  1,619.56  proof 
gallons  of  brandy  were  lost  through  negligence 
December  26th  and  27th,  1936.  There  is  no  evi- 
dence to  support  such  finding. 
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(9)  In  impliedly  finding  that  on  May  4th  and 
May  15th,  1937,  the  Collector  of  Internal  Revenue 
served  notice  and  demand  for  payment  of  the  tax 
upon   the   Livermore   Winery,   Incorporated.    [50] 

(10)  In  impliedly  concluding  that  there  had 
been  a  removal  of  1619.56  proof  gallons  of  distilled 
brandy  from  the  distillery  premises  and  that  a 
tax  of  $2.00  per  proof  gallon  on  the  1619.56  proof 
gallons  of  brandy,  in  the  sum  of  $3,239.00,  became 
due  and  payable  on  December  27,  1936.  Such  con- 
clusion is  supported  by  neither  the  findings,  the 
evidence  nor  the  law. 

(11)  In  impliedly  concluding  that  the  loss  of 
the  1619.56  proof  gallons  of  distilled  brandy  was 
caused  through  the  negligence  of  Livermore  Win- 
ery, Incorporated,  and  not  by  casualty.  Such  con- 
clusion is  supported  by  neither  the  findings,  the 
evidence  nor  the  law. 

(12)  In  impliedly  concluding  that  the  assess- 
ment made  by  the  Commissioner  of  Internal  Reve- 
nue on  1619.56  proof  gallons  of  brandy  assertedly 
lost  through  negligence  December  26th  and  27th, 
1936,  was  lawfully  and  correctly  made.  Such  con- 
clusion is  supported  by  neither  the  findings,  the 
evidence  nor  the  law,  and  is  contrary  to  the  evi- 
dence. 

(13)  In  impliedly  concluding  that  defendants 
are  jointly  and  severally  indebted  to  plaintiff  in 
the  sum  of  $3,239.00,  together  with  a  i)enalty  of 
5%  thereon  in  the  amount  of  $161.95,  and  inter- 
est on  the  said  $3,239.00  at  the  rate  of  6%  per  an- 
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num  from  May  4,  1937,  to  date  hereof  in  the  sum 
of  $1,530.43.  Such  conclusion  is  supported  by 
neither  the  findings,  the  evidence  nor  the  law. 

(14)  In  its  rulings  as  to  the  admissibility  of 
certain  evidence  to  which  objections  were  properly 
made  or  to  which  motions  to  strike  were  properly 
made  and  denied,  particularly: 

(a)  In  admitting  in  evidence  over  defendants' 
objection  plaintiff's  Exhibit  No.  5,  purporting  to 
be  a  certified  copy  of  Assessment  Certificate,  and 
plaintiff's  [51]  Exhibit  No.  6,  purporting  to  be  an 
original  Certificate  of  Assessment,  and  overruling 
defendants'  objections  to  the  admission  of  said  Ex- 
hibits in  evidence  and  testimony  relating  thereto; 

(b)  In  admitting  in  evidence  over  defendants' 
objection  plaintiff's  Exhibit  No.  7,  purporting  to  be 
a  notice  and  demand  for  tax,  and  overruling  defend- 
ants' objection  to  the  admission  of  said  Exhibit  in 
evidence  and  testimony  relating  thereto; 

(c)  In  admitting  in  evidence  over  defendants' 
objection  plaintiff's  Exhibit  No.  4,  purporting  to 
be  a  photostatic  copy  of  a  letter  dated  December 
30,  1936,  assertedly  signed  by  Mr.  Antonini,  Presi- 
dent of  Livermore  Winery,  Inc.,  and  overruling  de- 
fendants' objection  to  the  admission  of  said  Ex- 
hibit in  evidence  and  testimony  relating  thereto; 

(d)  In  admitting  in  evidence  over  defendants' 
objection  an  alleged  conversation  or  statements  al- 
legedly made  by  Mr.  Renteria  to  Mr.  Bulfinch  on 
December  28,  1936,  at  Livermore,  California,  and 
testimony  by  Mr.  Bulfinch  as  an  alleged  expert 
regarding  the  still  and  its  probable  operation,  lo- 
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catecl  on  the  Livermore  Winery  Distillery  prem- 
ises; 

(e)  In  admitting  in  evidence  over  defendants' 
objection  testimony  of  Mr.  Bui  finch  relating  to  his 
calculation  of  the  alleged  loss  of  brandy  and  rec- 
ords in  connection  therewith ;  and 

(f)  In  requiring  defendants  to  proceed  with 
the  cross-examination  of  witness  Arthur  F.  Bul- 
tincli  without  production  of  the  plans  by  plaintiff 
as  to  which  said  witness  had  testified  in  his  direct 
examination,  for  [52]  purposes  of  cross-examina- 
tion, in  order  to  establish  or  contradict  the  testi- 
mony of  such  witness,  which  plans  were  then  in  the 
possession  and  under  the  control   of  plaintiff. 

(15)  In  denying  defendants'  motion  for  dis- 
missal of  the  action  or  judgment  in  favor  of  de- 
fendants upon  the  conclusion  and  submission  of  the 
case  of  plaintiff; 

(16)  In  denying  the  motion  of  defendants  for 
entry  of  judgment  in  favor  of  the  defendants 
upon  the  conchision  and  submission  of  the  entire 
case; 

(17)  In  denying  defendants'  motions  to  strike 
from  the  record  plaintiff's  Exhibits  1,  4,  5,  6  and  7. 

Dated:     September  22,  1945. 

ROBERT  H.  FOUKE, 
HANS  A.  KRUGER, 

Attorneys  for  Appellants. 
(Acknowledgment  of  Receipt  of  Copy.) 

[Endorsed] :     Filed  Sept.  24,  1945.  [53] 
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District    Court    of   the    United    States 
Northern  District  of  California 

CERTIFICATE  OP  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
53  pages,  numbered  from  1  to  53,  inclusive,  contain 
a  full,  true  and  correct  transcript  of  the  records 
and  proceedings  in  the  case  of  United  States  of 
America,  Plaintiff,  vs.  The  Saint  Paul  Mercury-In- 
demnity Company  of  Saint  Paul,  etc.,  and  Liver- 
more  Winery,  Incorporated,  a  California  Corpora- 
tion, Defendants,  No.  22591,  as  the  same  now  re- 
main on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $8.20  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  ap- 
pellant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court 
at  San  Francisco,  California,  this  24th  day  of  Sep- 
tember, A.  D.  1945. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  M.  E.  VAN  BUREN, 

Deputy   Clerk.    [54] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California 

Before :     Hon  Michael  J.  Roche,  Judge. 

No.  22,591-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  SAINT  PAUL  MERCURY-INDEMNITY 
COMPANY  OF  SAINT  PAUL,  A  Delaware 
Corporation  of  Saint  Paul,  Minnesota,  and 
LIVERMORE  WINERY,  INC.,  a  California 
Corporation, 

Defendant. 

Tuesday,  December  19,  1944 

TRANSCRIPT  OF  PROCEEDING 

Counsel  Appearing:  For  Plaintiff:  Albert  S. 
Guerard,  Esq.,  Assistant  United  States  Attorney. 
For  Defendant:  Robert  J.  Fouke,  Esq.,  Hans 
Kruger,  Esq. 

Mr.  Guerard :  If  your  Honor  please,  we  offer  in 
evidence  a  photostatic  copy  of  Monthly  Retui-n  of 
Fruit  Distiller,  Form  15,  Treasury  Department, 
executed  by  G.  B.  Antonini,  as  President  of  the 
Livermore  Winery,  Inc.,  before  a  Notary  Public. 

Mr.  Fouke:     No  objection. 
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The  Court:     It  may  be  admitted.  [1] 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 1  in  evidence.) 

Mr.  Guerard:  Next  we  offer  in  connection  with 
that  a  letter  signed  by  Q.  J.  Boone,  Acting  Dis- 
trict Supervisor,  dated  January  19,  1937,  ad- 
dressed to  the  Livermore  Winery,  relating  to  Form 
15,  Exhibit  1.  We  ask  that  that  be  marked  Plain- 
tiff's Exhibit  1-A. 

Mr.  Pouke:     No  objection. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 1-A  in  evidence.) 

Mr.  Guerard:  Next  we  will  ask  to  have  marked 
Exhibit  1-B,  because  it  relates  to  Exhibit  1,  Monthly 
Return  of  Fruit  Distiller,  Form  15,  signed  by  G. 
B.  Antonini,  President  of  the  Livermore  Winery, 
and  sworn  to  before  a  Notary  Public. 
Mr.  Fouke:  No  objection. 
The  Court:     It  may  be  admitted. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 1-B  in  evidence.) 

Mr.  Guerard:  I  am  going  to  introduce  next  as 
Plaintiff's  Exhibit  No.  2  a  photostatic  copy  of 
Fruit  Distiller's  Bond,  Form  30^2?  executed  on  No- 
vember 6,  1936,  by  Livermore  Winery,  Inc.,  by  its 
attorney-in-fact,  and  Saint  Paul  Mercury-Indem- 
nity Company  of  Saint  Paul,  by  its  attorney-in-fact. 

Mr.  Fouke:     No  objection. 

The  Court:     It  may  be  admitted. 


*Pap:e  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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(The  document  was  marked  Plaintiff's  Ex- 
hibit 2  in  evidence.)  [2] 

Mr.  Guerard:  We  next  introduce  a  photostatic 
copy  of  a  letter  dated  May  25,  1936,  to  Livermore 
Winery,  Inc.,  and  signed  by  J.  H.  Maloney,  Dis- 
trict Supervisor  of  the  Internal  Kevenue  Depart- 
ment. It  is  also  addressed  to  the  Saint  Paul  Mer- 
cury Indemnity  Company.  The  exhibit  shows  that 
it  was  sent  by  registered  mail  and  return  receipt 
was  requested,  and  attached  to  the  exhibit  is  a  pho- 
tostatic copy  of  the  return  receipt  from  Livermore 
Winery,  Inc.,  and  Saint  Paul  Mercury-Indemnity 
Company. 

Mr.  Fouke:     No  objection. 

The  Court:     It  may  be  admitted. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 3  in  evidence.) 

Mr.  Guerard :  Next  we  offer  as  Exhibit  4  a  pho- 
tostatic copy  of  a  letter  dated  December  30,  1936, 
signed  by  the  President  of  Livermore  Winery,  Inc., 
subscribed  and  sworn  to  before  A.  F.  Buliinch,  In- 
spector, to  the  District  Supervisor,  Internal  Reve- 
nue Service,  Alcohol  Tax  Unit,  San  Francisco,  Cali- 
fornia, which  is  an  application  made  for  return  of 
the  tax  on  1619.56  proof  gallons  of  l^randy  lost  by 
casualty,  reciting  the  circumstances  to  establish  the 
direct  loss  by  casualty  as  being  1619.56  gallons. 

Mr.  Fouke:  It  is  objected  to  on  the  ground  that 
in  the  first  place  the  statements  therein  contained 
are  hearsay;  in  addition,  no  foundation  has  been 
laid   indicating   that   the   person   who   signed    that 
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letter  had  the  authority  or  was  acting  [3]  for  or 
on  behalf  of  defendant,  as  an  officer  of  the  corpo- 
ration; moreover,  it  sets  forth  data  as  to  which  no 
foundation  has  been  laid. 

Mr.  Guerard:  In  reply  to  what  Mr.  Fouke  has 
just  said,  your  Honor  upon  reviewing  this  exhibit 
will  find  it  is  under  the  corporate  seal  of  the  corpo- 
ration and  it  is  signed  by  the  president  of  the  cor- 
poration. Now,  if  the  president  of  a  corporation 
is  not  charged  with  knowledge  I  don't  know  who 
it  would  be. 

Mr.  Fouke:  Here  is  a  photostatic  copy,  it  is 
not  a  certified  copy  of  the  original ;  no  foundation 
has  been  laid  that  the  original  is  not  available  or 
that  it  is  an  original,  nor  the  circumstances  under 
which  it  was  sent,  or  the  parties  to  whom  it  was 
directed,  or  whether  it  was  in  fact  received.  None 
of  those  facts  have  been  proved  as  far  as  founda- 
tion is  concerned. 

Mr.  Guerard:  It  was  received  or  we  would  not 
have  it. 

The  Court:  The  objection  is  it  is  not  the  best 
evidence. 

Mr.  Fouke:  The  objection  is  on  the  gromid  it 
is  not  the  best  evidence. 

Mr.  Guerard:  I  have  never  heard  of  any  attor- 
ney objecting  to  an  exhibit  where  the  signature  of 
the  president  of  the  corporation,  represented  by 
him,  is  clearly  indicated  thereon,  and  with  the  cor- 
porate seal  attached. 

The  Court:     Let  it  be  marked  for  identification. 
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Mr.  Guerard:     We  will  ask  that  it  be  marked 
for  identification.  [4] 

Mr.  Pouke:     To  be  stricken  if  the  proper  foun- 
dation is  not  laid? 
The  Court:     Yes. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 4  for  Identification.) 


MARGARET  WOODS, 
called  as  a  witness  by  plaintiff;  sworn. 

The  Clerk:     Will  you  state  your  name  to  the 
court '^  A.     Margaret  Woods. 

Mr.   Guerard:     Miss  Woods,  where  do  you  re- 
side, where  do  you  live? 

A.     In  San  Francisco? 

Q.     By  whom  are  you  employed? 

A.  In  the  office  of  the  Collector  of  Internal 
Revenue,   San  Francisco. 

Q.  Have  you  any  particular  title  in  connection 
with  your  work? 

A.  I  am  chief  of  the  assessment  section  of  the 
miscellaneous  tax  division. 

Q.  Miss  Woods,  I  now  show  you  a  document 
consisting  of  two  pages,  on  Form  23-C  of  the 
Treasury  Department,  which  is  an  assessment  cer- 
tificate for  the  First  District  of  California  for 
the  month  of  March,  1937,  and  ask  you  if  this  i)apor 
has  been  in  your  possession  and  is  still  presumed 
to  be  in  your  possession  by  reason  of  your  employ- 
ment by  the  Internal  Revenue  Division? 
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Mr.  Fouke:  I  object  to  the  question  on  the 
ground  it  calls  for  the  conclusion  of  the  witness, 
that  it  is  compound  and  imintelligible  and  mis- 
leading, and  likewise  it  presupposes  something  [5] 
that  is  not  in  evidence,  namely,  that  it  is  an  assess- 
ment certificate.  It  is  incumbent  upon  the  Govern- 
ment to  prove  the  nature  and  character  of  the  cer- 
tificate and  that  it  was  properly  set  forth  in  accord- 
ance with  the  law  which  provides  for  the  setting  up 
of  an  assessment  certificate. 

The  Court:  What  is  this  document  that  you 
have  in  your  hand? 

A.  This  original  document  is  the  assessment  cer- 
tificate which  is  signed  and  served  by  order  of  the 
Commissioner  of  Internal  Revenue  in  Washington, 
D.  C. 

Mr.  Fouke:  I  will  object  to  that  and  move  that 
it  be  stricken  out. 

The  Court :  How  do  you  know  that  is  his  signa- 
ture ? 

A.  Well,  it  is  the  signature  which  our  office 
accepts  as  being  his  signature. 

The  Court:     Proceed. 

Mr.  Fouke :  What  is  the  ruling  on  my  objection 
on  the  gromid  that  it  is  not  the  best  evidence? 

The  Court:  I  will  allow  the  question.  Objec- 
tion overruled.    She  may  answer. 

A.     Yes,  that  is  right. 

Mr.  Guerard:  Q.  That  shows  that  the  amount 
of  the  assessment  is  $3239,  does  it? 

Mr.  Fouke:     I  object  to  leading  the  witness. 
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Mr.  Guerard:     I  will  withdraw  that. 

Mr.  Fouke:  Might  I  ask  at  this  time  that  it 
will  be  deemed  [6]  that  as  to  any  objection  which 
is  overruled  an  exception  has  been  taken  to  the 
ruling? 

The  Court:     All  right. 

Q.     What  does  that  document  show? 

Mr.  Guerard:     What  does  that  document  show? 

A.  It  shows  an  assessment  against  the  Liver- 
more  Winery,  Inc.,  at  Livermore,  California,  in 
the  amoimt  of  $3239. 

Q.     Is  that  all  that  it  shows? 

A.     An  explanation  for  the  assessment. 

Mr.  Fouke:  I  move  the  answer  go  out,  it  is  not 
responsive  to  the  question  in  that  it  appears  there 
are  more  items  on  there  than  the  item  to  which 
the  witness'  attention  has  been  called.  The  ques- 
tion was  as  to  what  does  it  show. 

The   Court:     Is   there   anything   else   there? 

Mr.  Guerard:  Is  there  anything  else  there  on 
that  form  relating  to  that  sum  of  money? 

A.  Yes,  there  is  an  explanation  in  the  remarks 
column  which  states:  ''Tax  on  1619.56  proof  gal- 
lons brandy." 

Mr.  Fouke:  If  your  Honor  please,  I  am  going 
to  object  to  all  this  line  of  questioning  on  the 
gromid  that  there  has  been  no  foundation  laid. 
I  would  like  at  this  time  to  object  to  this  entire 
line  of  questioning  because  this  document  is  not 
in  evidence  at  the  present  time  and  there  has  been 
no  foundation  laid.    As  I  pointed  out  earlier,  it  is 
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incumbent  upon  the  Government  to  establish  the 
nature  and  character  of  the  [7]  assessment,  upon 
what  it  was  based,  and  that  it  was  in  accordance 
with  the  law  as  to  the  method  and  character  of 
making  the  assessment,  and  that  the  items  thereon 
are  true  and  correct,  none  of  which  foundation 
has  been  laid. 

Mr.  Guerard :  You  are  correct  as  to  that.  There 
is  no  purpose  in  the  question  I  propounded  to  the 
witness  to  show  that  that  amount  is  the  correct 
amount,  nor  that  it  represents  the  actual  loss  sus- 
tained by  your  client.  I  am  simply  identifying 
it  as  a  record  of  the  office. 

Mr.  Pouke:  But  before  any  of  this  information 
can  be  testified  to,  it  is  incumbent  upon  them  to 
show  the  basis  for  that. 

The  Court:  I  don't  know  what  is  to  follow,  but 
I  will  allow  it. 

Mr.  Guerard:  I  will  follow  it  up  with  proper 
proof. 

The  Court:  It  \vill  go  out  if  it  is  not  connected 
up. 

Mr.  Pouke:  It  will  go  out  if  it  is  not  connected 
up? 

The  Court :     Yes. 

Mr.  Guerard :  If  your  Ilonor  please,  we  will  in- 
troduce this  original  document  and  ask  that  we  be 
permitted  to  withdraw  it  for  the  purpose  of  fur- 
nishing a  photostatic  copy  to  the  defendant.  I 
think  Mr.  Pouke  has  intimated  to  me  that  he  would 
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like  to  liave  a  copy  of  it.    If  he  does,  we  will  have 

it  made  and  we  will  be  happy  to  accommodate  him. 

Mr.  Pouke :  I  object  to  the  introduction  of  this 
assessment  certificate  on  the  ground  that  it  is  not 
the  best  evidence ;  [8]  moreover  that  this  witness  is 
not  competent  to  identify  the  exhibit  that  has  been 
offered  in  evidence.  It  purports  to  be  signed  by 
an  individual  whose  signature  has  not  as  yet  been 
identified  as  being  the  signature  of  the  Commis- 
sioner of  Internal  Revenue,  and  moreover  there 
has  been  no  foundation  to  show  that  this  record  was 
made  under  the  supervision  of  the  witness,  or  that 
his  signature  was  signed  in  her  presence,  or  that 
she  was  familiar  with  the  signature,  and  does  not 
know  it  to  be  the  signature.  For  those  additional 
reasons  I  am  going  to  object  as  well  as  that  it  is 
not  the  best  evidence  of  the  facts  contained  therein. 

Mr.  Guerard:  In  connection  with  the  exhibit 
we  now  offer  in  evidence  a  certified  copy  of  the  as- 
sessment certificate  now  being  discussed,  that  is,  the 
first  page  thereof,  which  is  duly  authenticated  with 
the  seal  of  the  United  States  of  America,  and  re- 
cites, ^^  Pursuant  to  the  provisions  of  section  661, 
Chapter  17,  Title  28  of  the  United  States  Code  (sec- 
tion 882  of  the  Revised  Statutes  of  the  United 
States),  I  hereby  certify  that  the  annexed  copies 
of  assessment  certificate,  Porm  23-C,  and  assess- 
ment list,  Porm  23-A,  involving  the  case  of  the 
Livermore  Winery,  Inc.,  Livermore,  Calif.,  are 
true  cox)ies  of  said  documents." 

Mr.    Pouke:     I    wish    to   object   to   this    on    the 
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ground  that  it  is  not  a  true  and  correct  copy  of  the 
documents  which  have  been  submitted  and  sought 
to  be  introduced  in  evidence,  in  that  on  [9]  this 
second  page,  as  your  Honor  will  observe  by  look- 
ing at  this  exhibit,  here,  are  set  forth  all  of  the 
various  accounts  and  records  on  the  assessment 
list  whereas  on  this  they  single  out  one  particular 
one,  the  one  in  controversy,  and  moreover  there 
are  interlineations  in  here  and  pencil  notations 
which  have  certain  meaning,  which  are  incompe- 
tent even  as  to  this  particular  loss,  and  therefore 
it  is  not  a  true  and  correct  copy  of  the  original. 

Mr.  Guerard:  We  are  not  offering  it  as  any 
proof  as  to  the  amount  of  loss.  We  are  simply  in- 
troducing it  as  a  part  of  the  records  of  the  In- 
ternal Revenue  Department;  we  expect  to  follow  it 
up  by  adequate  proof  that  the  amount  arrived 
at  as  being  due  to  the  Government  was  arrived  at 
accurately  and  in  accordance  with  the  statute,  and 
the  amount  of  loss  indicated  upon  the  paper  was 
arrived  at  properly  by  various  men  whose  busi- 
ness it  is  to  reach  this  conclusion. 

The  Court:  I  will  allow  it  to  go  in  subject  to 
your  motion  to  strike  and  over  your  objection. 

(The  certified  copy  of  assessment  certifi- 
cate is  marked  Plaintiff's  Exhibit  5  in  evi- 
dence, and  original  certificate  of  assessment 
was  marked  Plaintiff's  Exhibit  6  in  evidence.) 

Mr.  Guerard:  Q.  I  now  will  show  you  Form 
17  of  the  Treasury  Department  dated  May  4,  1937 
— this  is  a  copy — I  now  show  you  a  copy  of  Form 
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17  of  Notice  and  Demand  for  Tax,  dated  May  4, 
1937,  showing  the  name  and  address  of  Livermore 
Winery,  Inc.,  assessment  [10]  $3239,  balance  due 
$3239,  tax  on  1619.56  proof  gallons  body  distilled 
spirits  and  ask  you  if  that  notice  and  demand 
was  sent  out  to  the  Livermore  Winery  by  you? 

A.     Yes,  the  original  notice  was  sent  out  by  me. 

Q.  The  original  was  sent  out  and  that  is  a  copy 
of  the  original? 

A.  This  is  a  copy  of  the  original  notice  which 
was  sent. 

Mr.  Fouke:  I  am  going  to  object  to  the  notice 
as  not  the  best  evidence ;  the  original,  or  copy  of  the 
original,  a  duplicate  original  copy  would  be  the 
best  evidence  if  there  are  such  records  available. 

Mr.  Guerard:  There  is  no  such  record  available. 
Even  a  copy  is  not  kept. 

The  Court:  The  objection  will  be  overruled.  I 
will  allow  it. 

Mr.  Guerard:  Q.  On  this  same  sheet  of  paper 
I  show  you  a  second  notice  and  demand  for  tax  dated 
May  15,  1937,  to  the  Livermore  Winery,  Inc.,  show- 
ing the  amount  of  tax  due  at  that  time  as  $3239,  5 
per  cent  penalty  $161.92,  and  interest  of  $5.82,  as  of 
that  date,  and  ask  you  if  that  is  a  correct  copy  of 
the  notice  we  are  now  referring  to  and  was  mailed 
to  the  Livermore  winery  by  you  ? 

Mr.  Fouke:  Same  objection,  your  Honor,  that 
it  is  not  the  best  eivdence. 

The  Court:     The  same  ruling. 

A.    Yes.  [11] 
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Mr.  Gerard:  I  will  now  introduce  this  as  our 
next  exhibit  7. 

The  Court:     It  may  be  admitted. 

(The  notice  and  demand  for  tax  is  marked 
Plaintife's  Exhibit  7.) 

Mr.  Guerard:  In  connection  with  your  duties, 
Miss  Woods,  do  you  calculate  the  amount  of  inter- 
est and  penalties? 

Mr.  Fouke :  I  am  going  to  object  to  that  as  be- 
ing a  conclusion  of  the  witness. 

Mr.  Guerard:  Q.  State  whether  or  not  in  con- 
nection with  your  duties  you  do  figure  the  amount 
of  interest  on  a  tax  indebtedness  to  the  Govern- 
ment? 

Mr.  Fouke:     The  same  objection. 

The  Court:     The  objection  is  overruled. 

A.    Yes. 

Mr.  Guerard :  In  that  connection  and  relating  to 
the  item  which  we  have  just  been  discussing  and 
as  shown  in  the  previous  exhibit  showing  the  in- 
debtedness of  $3239,  have  you  or  have  you  not  fig- 
ured the  interest  on  this  sum  of  money  from  the 
date  of  the  first  notice  May  4,  1937,  to  this  date, 
December  19,  1944? 

Mr.  Fouke:  Objected  to  as  a  double  question, 
'^have  you  or  have  you  not." 

The  Court:     She  may  answer  ''Yes"  or  ''No." 

A.     Yes,  I  have. 

Mr.  Guerard:  Q.  What  interest  did  you  ar- 
rive at? 
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A.  The  amount  of  interest  computed  to  and  in- 
cluding December  19,  [12]  1944,  was  $1481.71. 

Mr.  Fouke :  I  object  to  the  answer  and  move  tliat 
it  be  stricken,  in  that  it  calls  attention  to  sums  of 
money  which  are  not  set  forth  in  the  complaint  or 
even  asked  for. 

Mr.  Guerard:  The  statement  of  counsel  is  not 
correct  because  the  prayer  asks  for  relief  in  the  sum 
of  $3239,  together  with  interest  penalties  and  costs 
of  this  suit. 

The  Court:     Let  the  question  and  answer  stand. 

Mr.  Guerard:     That  is  all. 

Cross-Examination 

Mr.  Fouke :  Q.  What  are  your  duties  at  the  of- 
fice of  the  Collector  of  Internal  Revenue  ^ 

A.     I  am  chief  of  the  assessment  section. 

Q.     As  such  what  are  your  duties  there? 

A.  My  duties  comprise  the  assessing  of  internal 
revenue  taxes  and  the  issuing  of  notices  and  subse- 
quent notices  and  demands  for  outstanding  taxes. 

Q.  Are  there  any  other  persons  in  your  division 
that  do  that  ?  A.     There  are. 

Q.  Are  you  under  their  supervision  and  juris- 
diction? 

A.  Not  in  that  section.  I  am  chief  of  a  sec- 
tion. 

Q.     There  are  others  in  that  section? 

A.     Yes. 

Q.  And  in  connection  with  the  various  assess- 
ments that  go  out  do  you  personally  ])i*epare  all 
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of  the  notices  and  demands  and  records  of  the  sec- 
tion or  didn't  others  in  that  section  prepare  those 
notices  and  demands? 

A.     They  do  at  the  present  time.  [13] 

Q.  When  was  the  procedure  any  different  than 
it  is  at  present  ? 

A.  I  iDrepared  personally  and  mailed  all  notices 
and  demands  from  the  1st  of  October,  1936,  to  the 
end  of  November,  1944. 

Q.  And  was  it  the  practice  to  keep  an  office 
copy  or  record  of  all  notices  and  demands  and  other 
papers  that  were  prepared  by  you? 

A.  There  is  no  office  copy  of  notices  and  de- 
mands for  taxes. 

Q.  Are  there  any  copies  of  these  notices  and 
demands  kept  for  any  purpose  in  connection  with 
the  Department  of  Internal  Revenue,  to  your  knowl- 
edge? 

Mr.  Guerard:  I  don't  quite  understand  the  ques- 
tion. 

Mr.  Fouke :  I  mean  when  you  send  out  a  no- 
tice is  it  the  custom  to  type  but  one  copy  of  it  ? 

A.     Yes. 

Q.  Aren't  more  than  one  copy  prepared  of  any 
notice  and  demand? 

A.     No,  just  the  original  copy  is  prepared. 

Q.     And  no  other  one?  A.     No. 

Q.  Then  how  can  you  testify  at  this  time,  as  you 
have,  that  this  is  a  copy  of  the  notice  and  demand 
for  the  taxes  if  in  fact  as  you  testify  now  there 
were  no  copies  of  the  notices  and  demands  typed? 
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A.  Because  that  notice  is  an  actual  copy  of  the 
assessment  list  as  it  was  taken  otf . 

Q.  You  don't  know  whether  this  is  a  copy,  or 
not,  do  you  ^ 

A.  That  is  not  an  actual  copy  of  the  original 
notice  of  May  4. 

Q.  Nor  is  this  other  second  notice  and  demand 
an  actual  copy?  A.     No. 

Mr.  Fouke:  Then  I  am  going  to  move  that  this 
be  stricken  out  on  the  ground  that  they  do  not  pur- 
port to  be  what  they  were  [14]  represented  to  the 
court  to  be. 

The  Court:  Who  prepared  these  copies,  do  you 
know  ? 

A.     I  did. 

Q.     When'? 

A.     I  don't  know  the  actual  date. 

Q.  How  did  you  prepare  it  by  the  office  of  Dis- 
trict Supervisor  of  the  Alcohol  Tax  Unit. 

Q.     For  the  purpose  of  this  case?  A.     Yes. 

Q.     How  long  ago  was  that? 

A.  I  don't  know,  but  I  would  say  it  was  pos- 
sibly two  years  or  more. 

Mr.  Fouke:  This  purports  to  be  dated  May  4, 
1937.  She  prepared  it  five  years  thereafter.  I  would 
like  to  renew  my  motion  to  strike  out.  This  pur- 
ports to  be  a  copy  and  she  testified  that  it  is  not 
a  copy  of  it. 

Mr.  Guerard:  In  connection  with  the  motion 
to  strike,  I  will  ask  the  witness  this  question : 

Q.     These  notices  that  you  have  testified  to  as 
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being  copies  of  the  notices  sent  under  the  date  of 
May  4  and  May  25,  1937,  to  the  Livermore  Win- 
ery, as  I  understand  it  those  exhibits  are  not  ac- 
tual office  copies?  A.     No. 

Q.  From  what  source  did  you  prepare  the  copy 
of  the  notices  indicated  on  this  exhibit,  how  did 
you  prepare  them? 

The  Court:  What  did  you  get  it  from  at  the 
time  ? 

A.  I  copied  this  first  notice.  Form  17,  from  the 
assessment  list,  and  dated  it  according  to  the  date 
which  was  listed  on  our  [15]  invoice  list. 

Q.     Now,  as  to  the  second  one. 

A.  I  prepared  that  in  the  same  manner  and 
dated  it  in  the  same  manner. 

Mr.  Guerard:  If  your  Honor  please,  that  is 
perfectly  legitimate  proof.  It  would  be  impossible 
in  any  office,  even  in  a  lawyer's  office,  to  have  cop- 
ies of  everything  on  a  printed  form;  the  printed 
form  is  used  and  filled  out  from  data  on  hand  in 
the  office,  and  this  young  lady  is  testifying  from 
data  in  her  office  and  in  her  possession,  and  she 
prepared  the  original  notices,  and  these  copies  w^ere 
prepared  from  the  records  maintained  by  her. 

Mr.  Fouke:  One  of  the  issues  of  this  case  is  the 
fact  that  due  process  has  been  observed  and  all  of 
the  provisions  of  the  statute  have  been  complied 
with.  It  is  our  position  they  have  not  been  and  this 
is  an  element  of  proof  and  it  is  incumbent  upon 
the  Government  to  establish  these   facts.    Now,   I 
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will  ask  one  further  question  with  regard  to  that, 

the  information  that  is  contained  in  this. 

The  Court:     Indicate  what  you  refer  to. 

Mr.  Fouke:  Q.  The  information  contained, 
first,  on  this  Form  17,  is  that  information  which 
you  personally  deduced  from  the  assessment  list 
or  record  as  being  the  information  that  should  be 
put  on  there,  or  does  it  represent  a  true  and  cor- 
rect copy  of  the  assessment  list? 

A.  That  is  an  entry  made  and  transcribed  from 
this  assessment  list.  [16] 

Q.     In  other  words,  it  is  a  true  copy? 
A.     No. 

Q.     This  is  your  own  conclusion? 
A.     Yes. 

Q.  Your  conclusion  might  be  different  in  one 
instance  than  in  another  instance,  isn't  that  true? 

A.  No,  I  get  the  information  from  the  assess- 
ment list. 

Q.  You  use  some  of  the  information  but  it  is 
not  a  copy  of  the  assessment  list  as  such  in  the 
sense  there  is  not  full  information  there? 

A.     That  is  right. 

The  Court:  I  will  allow  both  of  these  docu- 
ments to  remain  in  evidence.    Proceed. 

Mr.  Fouke:     Subject  to  a  motion  to  strike? 

The  Court:     Yes. 

Mr.  Fouke:  Q.  In  other  words,  it  is  your  testi- 
mony that  all  records  with  respect  to  assessments 
and  demands  were  under  your  jurisdiction  and  that 
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you  personally  incorporated  those  records  in  these 

notices  and  mailed  them  out? 

A.  I  was  charged  with  the  responsibility  of  the 
preparation  and  mailing  of  these  notices  and  de- 
mands at  that  time,  yes,  I  was  not  in  charge. 

Q.     Did  you  at  any  time  have  any  others  work- 
ing with  you  in  1937  in  the  month  of  May  ? 
A.     There  were  other  employees  in  the  office. 

Q.  There  were  other  employees  working  with 
you  at  the  same  time? 

A.     Not  with  me  on  my  work,  no. 

Q.  Did  any  other  employee  ever  prepare  any  of 
these  notices?  A.     No,  they  did  not.  [17] 

Q.  Isn't  it  a  fact  that  other  employees  made  out 
notices  and  records  other  than  vourself  ? 

A.  Not  notices  and  demands;  those  were  my 
personal  responsibility,  and  I  deposited  them  in 
the  mail  box  after  I  had  prepared  them. 

The   Court:     Have  you  any  independent   recol- 
lection of  these? 
A.     No,  I  have  not. 

Q.  But  you  are  satisfied  that  you  made  them 
up,  yourself? 

A.     Yes,  I  typed  them  out,  it  w^as  my  responsi-  1 
bility  to  do  so. 

Mr.  Fouke :  But  these  are  not  copies  of  the  rec- 
ords that  you  sent  out  at  the  time,  and  it  was  not 
the  practice  to  keep  a  copy? 

A.     No. 

Q.     So  that  you  caimot  testify  at  this  time  that 
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these   are   copies,   as   they   purport   to   be,   of   the 

notices  that  actually  were  sent  out  at  that  time^ 

A.  No,  they  are  not  copies  of  the  original  no- 
tices. 

Mr.  Pouke :     That  is  all. 

Mr.  Guerard:     That  is  all. 

(A  recess  was   thereupon   taken   imtil   2:00 
o'clock  p.m.)  [18] 

Afternoon  Session, 
December  19,   1944,   2   P.M. 

Mr.  Guerard:  Before  proceeding  there  are  two 
matters  which  I  desire  to  call  to  the  Court's  atten- 
tion, and  that  is  in  paragraph  I  of  our  complaint 
relating  to  the  authority  for  bringing  the  action, 
Mr.  Pouke  has  now  stipulated  as  to  the  authority 
therein  contained  as  to  the  first  paragraph  of  the 
complaint,  so  it  will  be  unnecessary  for  us  to  make 
any  proof  in  that  regard. 

The  Court:     What  is  the  stipulation? 

Mr.  Pouke:  It  is,  in  effect,  that  the  Court  has 
jurisdiction  to  proceed  with  the  action  as  to  the 
defendants,  1,  on  the  basis  of  liability,  if  any,  and, 
2,  on  the  basis  of  the  surety  bond  that  was  issued, 
if  there  is  any  liability. 

The  Court:     Very  well.    Call  your  next  witness. 
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ALMON  C.  JONES, 
called  as  a  witness  for  the  plaintiff;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
court  ? 

A.     Almon  C.  Jones. 

Mr.  Guerard:  Q.  Mr.  Jones,  what  is  your  busi- 
ness or  occupation? 

A.  I  am  employed  in  the  Bureau  of  Internal 
Kevenue,  Alcohol  Tax  Unit. 

The  Court:     In  what  capacity? 

A.     Chief  of  the  Bond  Account  Division.  [19] 

Q.     What   does   your   activity   consist   of? 

A.  That  division  supervises  the  auditing  of  all 
the  reports  submitted  by  production  plant  pro- 
prietors and  gangers  assigned  to  such  plants,  and 
also  has  to  do  with  the  issue  of  authority  to  oper- 
ate such  plants,  including  the  acceptance  of  the 
bond  and  approval  of  the  invoices  filed  by  the  pro- 
prietors. 

The  Court:     Proceed. 

Mr.  Guerard :  Mr.  Jones,  I  show  you  now  Plain- 
tiff's  Exhibit  No.  4,  which  has  heretofore  been  in- 
troduced, being  a  letter,  a  signed  copy  of  a  letter 
dated  December  30,  1936,  to  the  district  supervisor, 
Internal  Revenue  Service,  Alcohol  Tax  Unit,  San 
Francisco,  California,  and  signed  by  the  President 
of  the  Livermore  Winery,  with  the  corporate  seal, 
and  sworn  to  before  Mr.  Bulfinch,  an  inspector, 
and  received  in  the  office  of  the  inspection  division 
on  December  30,  1936,  and  ask  you  if  this  is  a  true 
copy,  photostatic  copy  of  the  letter  in  question. 

A.     That  is  an  exact  photostatic  copy  of  a  letter 


vs.  United  States  of  America  83 

(Testimony  of  Almon  C.  Jones.) 
addressed  by  the  Livermore  Winery  under  date  of 
December  30,  1936,  to  the  district  supervisor,  for 
the  purpose  of  claiming  remission  of  tax  on  a  cer- 
tain amount  of  brandy  lost  at  the  distillery  dur- 
ing the  month  of  December.  I  have  in  mv  file 
here 

The  Court:     19361 

A.  December  30,  1936.  I  have  in  mv  file  a  car- 
bon  copy  of  the  original,  here,  which  is  signed  by 
the  president,  Mr.  Antonini,  of  the  Livermore  Win- 
ery, Inc.,  and  the  copy  bears  the  corporate  seal. 

Mr.  Fouke :  If  your  Honor  please,  to  the  extent 
that  the  witness'  answer  states  that  it  is  signed  by 
Mr.  Antonini,  President  of  the  Livermore  Winery, 
Inc.,  I  move  that  portion  of  his  answer  go  out  on 
the  basis  there  has  been  no  foundation  laid  to  the 
effect  that  Mr.  Antonini  was  then  or  at  all  ever  was 
president  of  the  Livermore  Winery. 

The  Court:     That  may  go  out. 

Mr.  Guerard:  We  introduced  this  originally, 
you  recall,  for  identification,  and  I  am  now  iden- 
tifying it. 

Q.  The  original  copy  has  been  in  your  posses- 
sion for  some  time,  has  it? 

A.     Yes,  since  filing. 

Q.     Since  filing?  A.     Yes. 

Q.     And  the  filing  date  is  what? 

A.     December  30,  1936. 

Q.     This  is  a  true  photostatic  copy? 

A.    That  is  correct. 

Mr.  Guerard:     That  is  all. 


84  St,  Paul  Mercury-Indemnity  Co,,  et  al,, 

(Testimony  of  Almon  C.  Jones.) 

Cross-Examination 

Mr.  Pouke:  Q.  Were  you  present,  Mr.  Jones, 
at  the  time  this  letter  was  submitted  to  the  depart- 
ment? 

A.     I  was. 

Q.     Who  else  was  present  on  that  occasion  ? 

A.  Well,  lots  of  different  people  were  present, 
there  are  about  fifty  people  in  that  division. 

Q.  Were  you  present  on  the  specific  occasion 
that  the  letter,  itself,  was  delivered  to  some  indi- 
vidual in  the  department  ? 

A.  That  letter  with  an  inspection  report  was 
received  by  me. 

Q.     This  was  received  by  you?  A.     Yes. 

Q.  Did  Mr.  Antonini  deliver  this  to  you  person- 
ally? A.     No,  he  did  not. 

Q.  Then  you  don't  know  whether  Mr.  Antonini 
signed  this,  at  all,  do  you?  A.     No. 

Q.     Do  you  know  by  whom  this  was  prepared? 

A.     I  have  no  idea. 

Q.  Isn't  it  a  fact  that  it  w^as  typed  in  the  office 
of  your  department  on  the  day  in  question? 

A.  I  have  not  any  reason  to  believe  that  was  the 
case. 

Q.  But  it  Avas  not  delivered  to  you  with  an  in- 
spection report?  A.     Yes,  it  was. 

Q.  By  some  other  person,  but  not  by  Mr.  An- 
tonini ?  A.     That  is  riglit. 

Q.    You  don't  know  Mr.  Antonini,  'do  yon? 

A.     No. 


vs.  United  States  of  America  85 

(Testimony  of  Almon  C.  Jones.) 
Q.     You  don't  know  his  signature? 
A.     No,  I  do  not. 
Mr.  Fouke:     No  further  questions. 


ARTHUR  F.  BULFINCH, 

called  as  a  witness  for  Plaintiff;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
court  ? 

A.     Arthur  F.  Bulfinch. 

Mr.  Guerard:  Q.  Mr.  Bulfinch,  what  is  your 
position,  if  any,  with  the  Government? 

A.  Inspector  in  the  Alcohol  Tax  Unit,  Bureau 
of  Internal  Revenue. 

Q.     Were  you  so  employed  in  December,  1936? 

A.     I  was. 

Q.  I  now  show  you  Plaintiff's  Exhibit  No.  4, 
which  has  been  [22]  introduced  in  evidence  here 
a  few  moments  ago 

Mr.  Fouke:  Just  a  moment.  This  was  not  of- 
fered in  evidence,  it  was  offered  for  the  purpose  of 
identification.  Are  you  now  offering  it  in  evidence? 

Mr.  Guerard:  When  I  ^Qi  through  here  I  am  go- 
ing to  offer  it  in  evidence.  I  am  going  to  prove 
the  signature  of  the  man  first. 

Q.    Was  that  letter  signed  in  your  presence? 

A.     That  was  signed  in  my  presence,  yes. 

Q.     Whom  was  it  signed  by? 

A.  Mr.  Antonini,  the  President  of  the  Liver- 
more  Winery,  Inc. 
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Q.     Did  he  take  an  oath  that  it  was  correct? 

A.     He  subscribed  to  it  and  swore  to  it. 

Q.  And  you  are  a  qualified  person  to  administer 
oaths,  are  you,  under  the  statute  of  the  United 
States? 

A.  As  an  inspector  in  the  Internal  Revenue 
Service  I  am. 

Q.  Was  the  seal  of  the  corporation  placed 
upon  the  second  page  of  this  document  in  your  pres- 
ence? A.     Yes,  it  was. 

Mr.  Guerard:  Now,  if  your  Honor  please,  we 
offer  Exhibit  4  For  Identification  in  evidence. 

Mr.  Fouke:  Before  it  is  received  in  evidence  I 
would  like  to  cross-examine  the  witness. 

The  Court:     You  may. 

Mr.  Fouke:  Q.  Mr.  Bulfinch,  on  December  30, 
1936,  do  you  recall  where  you  were  on  that  day? 

A.  For  the  purpose  of  [23]  identifying  where 
that  was  signed? 

Q.     Just  answer  my  question. 

A.     I  was  in  San  Francisco. 

Q.  Just  where  in  San  Francisco  were  you  at  the 
time? 

A.  During  part  of  the  day  I  was  in  the  office  of 
the  Alcohol  Tax  Unit,  and  I  was  also  present  at  the 
office  of  F.  E.  Mayhew,  at  which  point  Mr.  Antonini 
signed  that  paper. 

Q.  What  time  of  the  day  was  it  that  you  were 
at  the  office  of  Mr.  Mavhew? 

A.     I  believe  it  was  in  the  morning. 

Q.     Where  is  the  office  of  Mr.  Mayhew  located? 
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A.  They  had  moved  several  times,  but  I  believe 
it  was  at  1182  Market  Street  at  tliat  time. 

Q.     Who  was  present  on  that  occasion? 

A.  Mr.  Antonini  and  Mr.  Groci,  one  of  the  part- 
ners of  the  winery. 

Q.     Was  Mr.  May  hew  present  ? 
A.     Mr.  Mayhew  I  do  not  believe  w^as  present.    I 
do  not  believe  he  was  living  at  that  time. 
Q.     In  1936? 
A.     I  do  not  recall  just  when  he  did  die. 

Q.  Did  you  go  any  place  else  in  the  City  and 
County  of  San  Francisco  in  connection  witli  your 
oflScial  duties  on  that  day  ? 

A.     I  could  not  answer  that. 

Q.  Do  you  know  whether  you  did  not  go  some 
place  else  on  that  day? 

A.     No,  I  could  not  sav  that. 

Q.  What  is  your  best  recollection  as  to  what  you 
may  have  done  on  that  occasion  ? 

A.  It  is  probable  that  I  had  other  duties  to 
perform. 

Q.  Then  you  witnessed  the  signature  of  this 
document  in  the  [24]  office  of  Mr.  F.  E.  Mayhew? 

A.     Yes. 

Q.  Do  you  know  where  the  office  of  the  Liver- 
more  Winery  was  located  cm  December  30,  1936  ? 

A.  I  was  familiar  witli  their  Livermore  office, 
1)ut  not  their  local  office. 

Q.  Isn't  it  a  fact  that  they  had  an  office  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
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fornia,    on    that    date,    where    their    business    was 

transacted?  A.     They  probably  did. 

Q.  To  the  best  of  your  recollection  did  you  ap- 
pear at  that  office? 

A.     No,  I  did  not  go  to  that  office. 

Q.     Do  you  recall  ever  having  gone  to  that  office  ? 

A.  I  don't  know  whether  it  was  the  same  office 
that  they  had  at  that  time,  or  nut.  Sometime  later 
they  had  an  office  on  Fillmore  Street,  and  I  was 
there,  but  I  don't  know  whether  that  was  the  same 
office  thev  had  at  that  time,  or  not. 

Q.     Did  you  go  to  an  office  on  Clay  Street? 

A.     I  do  not  belicA^e  I  did. 

Q.     But  you  did  not  go  on  that  particular  day? 

A.     No. 

Q.     Do  you  know  who  prepared  this  letter  ? 

A.  It  was  probably  prepared  in  the  office  of 
Mayhew  &  Company,  who  were  their  brokers. 

Q.  Do  you  know  from  what  source  the  statistical 
data  that  appears  on  this  letter  was  procured  ? 

A.     Might  I  see  that  ? 

Q.     Yes. 

A.  It  is  identical  witli  the  information  that  I 
received  at  the  winery  at  the  time. 

Q.  Isn't  it  a  fact  that  you  made  that  information 
available  on  that  occasion? 

A.     I  rather  believe  I  did  at  the  time. 

Q.  Isn't  it  likewise  a  fact  that  the  other  infor- 
mation that  [25]  was  contained  in  here  and  included 
in  the  letter  w^as  information  which  you  submitted 
for  inclusicm  in  the  letter? 
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A.  From  the  facts  as  I  had  found  them  at  their 
winery,  and  from  any  other  information  which  they 
had  they  prepared  that  claim  for  remission  of  tax. 

Q.  So  this  puri3orts  to  be  a  claim  for  remission 
of  tax?  A.     That  is  correct. 

Q.  It  was  from  information  which  you  supplied 
at  Mr.  Mayhew's  office  on  December  30,  1936 '^ 

A.     It  was  at  least  partly  from  that  information. 

Q.  Is  there  any  portion  of  that  that  was  not 
from  that  information"? 

A.  That  is  all  the  information  I  had,  but  I  could 
not  say  that  I  provided  it  to  them. 

Q.  Didn't  you  in  substance  tell  them  exactly 
what  took  place  here,  and  didn't  they  then  at  that 
time,  and  while  you  were  there,  prepare  this  letter? 

A.  We  had  a  discussion  about  what  had  taken 
place. 

Q.  Didn't  they,  upon  your  representation  that 
such  information  should  be  set  forth,  write  this 
letter? 

A.  In  any  claim  or  any  kind  of  loss  before  any 
action  can  be  taken  on  either  allowing  or  disallowing 
the  loss  there  must  be  information  based  on  the  fact 
for  submitting  that  claim. 

Q.  Upon  information  which  you  provided  to 
them  ? 

A.  That  would  not  necessarily  be  information 
that  I  })rovided,  because  that  was  four  days  after 
the  loss,  and  it  would  appear  that  they  [2G]  would 
have  access  to  all  the  information  at  the  plant,  just 
as  I  had  got  it. 
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Q.  But  so  far  as  you  know  this  was  prepared  at 
that  time,  and  did  you  observe  who  prepared  this  ? 

A.     I  don't  recall  who  did  prepare  that. 

Q.  Might  I  ask  you  whether  or  not  the  gentle- 
man whose  signature  you  attested  or  swore  to  it 
prepared  it  personally? 

A.     I  do  not  believe  he  did  prepare  it  personally. 

Q.     Did  you  observe  that  he  read  this  over? 

A.     He  read  it  over. 

Q.  Do  you  know  whether  he  read  it  over  quickly, 
or  not? 

A.  He  read  it  over  very  normally  and  discussed 
it  at  the  time. 

Q.     Do  you  know  Mr.  Antonini? 

A.     I  did  know  him  at  the  time. 

Q.     Do  you  know  what  nationality  he  is? 

A.     That  I  could  not  say. 

Q.  Do  you  know  whether  he  speaks  English  very 
clearly?  A.     Reasonably. 

Q.  Does  he  speak  as  reasonably  clearly  as  I 
do,  for  example  ? 

Mr.  Guerard:  I  object  to  that  as  calling  for  the 
conclusion  of  the  witness  and  not  proper  cross- 
examination. 

The  Court:  In  order  to  identifv  him  I  will 
allow  it.    Do  you  recall  ? 

A.  I  have  not  seen  Mr.  Antonini  for  a  least  six 
years. 

Q.     What  is  your  memory  of  him? 

A.  I  do  recall  that  he  was  there,  and  that  he 
signed  the  paper,  that  is,  after  discussing  it,  and 
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that  I  asked  him  before  he  signed  if  that  was  the 
true  facts  of  the  case,  and  he  said  yes.    That  was  his 
statement.  [27] 

Mr.  Pouke:  Q.  Do  you  recall  that  he  spoke 
good  English? 

A.  He  could  speak  English,  I  don't  recall  how 
w^ell  he  did. 

Q.  Was  the  seal  that  purports  to  be  the  seal  of 
the  Livermore  Winery  impressed  upon  the  original 
of  this  document  at  that  time  in  your  ])resence  ? 

A.    Yes,  it  was. 

Q.  And  you  saw  this  seal  at  that  particular 
place  ?  A.     Yes. 

Q.     I  am  asking  you  whether  you  saw  the  seal. 

A.     I  saw  the  seal  in  the  place. 

Q.     And  you  were  present  at  the  time'? 

A.    Yes. 

Q.     And  was  at  Mr.  Mayhew's  office? 

A.     Yes. 

Q.  Then  you  subscribed  to  this  immediately 
thereafter?  A.     Yes. 

Q.  Then  what,  if  anything,  was  done  after  that 
time  ?  A.     That  was  submitted  with  my  report. 

Q.     By  whom? 

A.     By  me  to  the  chief  inspector  of  the  division. 

Q.  Did  you  take  this  away  with  you  at  tliat 
time?  A.     Yes,  I  did. 

Q.  You  did  not  leave  a  duplicate  original  with 
Mr.  Antonini?  A.     I  am  quite  sure  we  did. 

Q.     You  don't  recall,  do  you? 

A.  Not  specifically.  I  don't  know  of  any  case  in 
which  I  have  taken  such  a  claim  for  remission  of 
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tax  where  I  did  not  leave  a  duplicate  copy  with  the 

person. 

Q.  Is  it  customary  for  an  inspector  to  assist 
others  in  the  preparation  of  claims  for  remission 
of  tax? 

A.  To  the  extent  of  giving  them  information 
which  is  pertinent  to  the  case. 

Q.  The  inspector  is  supposed  to  advance  the 
information  to  be  included  for  the  purpose  of  the 
case  as  he  sees  it?  [28] 

A.     On  the  statement  of  facts,  yes. 

Q.  So  then  on  a  statement  of  facts,  it  was  cus- 
tomary for  you  to  advance  a  statement  of  facts  and 
have  it  included  in  the  claim  for  remission  ? 

A.  I  explained  the  facts  that  I  had  available  to 
the  person. 

Q.  Did  you  discuss  with  Mr.  Antonini  prior  to 
the  execution  of  this  letter  whether  he  knew  of  his 
own  knowledge  what  had  taken  place? 

A.     I  do  not  believe  I  did. 

Q.  Did  he  tell  you  anything  as  to  being  per- 
sonally present  at  the  Livermore  Winery  premises 
at  any  time  on  December  26th  or  December  27th, 
1936? 

A.     I  do  not  believe  he  was  present. 

Q.     You  do  not  believe  he  was  present? 

A.     No. 

Q.  So  that  so  far  as  any  statement  herein  con- 
tained, it  would  be  hearsay  information  that  he  re- 
ceived from  somebody  else? 

Mr.  Guerard:     I  object  to  that  question  on  the 
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ground  it  calls  for  a  legal  opinion  and  an  improper 

question  on  cross-examination. 

The  Court:  It  is  calling  for  an  opinion.  I  will 
sustain  the  objection. 

Mr.  Fouke :     I  will  ref rame  the  question. 

Q.  You  stated,  Mr.  Antonini,  in  your  opinion,  to 
your  knowledge,  was  not  present  at  the  winery 
premises  on  December  26th  or  December  27,  1936? 

A.  He  was  not  there  during  the  time  I  was  there 
on  December  28th.  The  26th  was  the  night  of  the 
loss,  it  started  at  11 :50  p.m.  [29] 

Q.  Do  you  know  that  the  loss  was  occasioned  at 
11:50,  started  at  11:50,  were  you  there? 

A.  I  was  not  there.  That  was  information  given 
to  me  at  the  time  I  was  there  on  December  28th, 

Mr.  Fouke:     I  move  that  that  go  out. 

The  Court :     That  may  go  out. 

Mr.  Fouke:  Q.  Were  you  at  the  premises  at 
all  on  December  26th,  1936? 

A.     No. 

Q.  Were  you  on  the  premises  or  at  the  premises 
on  December  27,  1936?  A.     December  27,  no. 

Q.     When  were  you  first  on  the  premises? 

A.     On  December  28th. 

Q.     December  28th?  A.     Yes. 

Q.  So  that  so  far  as  you  are  concerned  this 
information  was  information  which  was  furnished 
at  the  time  in  question  on  December  30  by  you  to 
Mr.  Antonini,  and  the  letter  was  prepared  and 
delivered  to  you — was  prepared  and  signed  by  Mr. 
Antonini  ? 
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A.  I  would  not  be  prepared  to  say  it  was  entirely 
from  my  information  because  of  the  fact  that  that 
information  was  available,  and  Mr.  Groci,  the  vice- 
president,  was  at  the  winery  on  December  28th. 

Q.     Tliat  is,  if  he  was  there  at  the  time? 

A.     He  was  there  at  the  time. 

Mr.  Pouke:  I  am  going  to  object  to  the  intro- 
duction of  this  exhibit.  Plaintiff's  Exhibit  4  for 
Identification,  on  the  ground  that  there  has  been 
no  foundation  laid  showing  that  Mr.  Antonini  was 
at  the  time  in  question  the  president  of  the  Liver- 
more  [30]  Winery,  or  that  it  was  executed  pur- 
suant to  any  authority  that  he  might  have  had 
for  or  on  behalf  of  that  concern,  as  an  officer  or 
otherwise,  nor  is  there  any  foundation  laid  thus 
far  to  establish  that  he  had  or  could  have  had  anv 
actual  knowledge  as  to  the  facts  or  circumstances 
set  forth  in  this  letter  dealing  with  conditions  that 
occurred  at  a  time  or  place  when  he  was  not  pres- 
ent, and  that  at  best  it  would  be  hearsay  evidence, 
and  that  the  best  evidence  would  be  that  of  whom- 
soever might  be  accused  to  have  been  the  individual 
who  might  have  been  guilty  of  any  particular  act 
which  is  the  gist  of  the  cause  of  action  sued  upon 
here,  or  one  of  the  principal  causes  of  action.  The 
witness  could  be  brought  in. 

The  Court:     Who? 

Mr.  Pouke:     The  person  who  is  referred  to   in 
this  particular  exhibit. 

The  Court:     The  witness  saw  him  sign  the  docu- 
ment. 
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Mr.  Pouke :  He  saw  him  sign  the  document,  but 
as  to  the  facts  that  are  set  forth  in  the  document, 
the  point  I  am  making  is  that  the  statements  were 
received  from  Mr.  Bulfinch  and  presented  at  the 
time  to  Mr.  Antonini. 

The  Court:  The  witness  testified  the  same  in- 
formation was  available  at  the  plant,  accessible  to 
the  vice-president.  I  am  prepared  to  rule  on  this 
document. 

Mr.  Fouke:  But  the  point  that  I  am  making  is 
that  unless  there  is  a  foundation  laid  to  the  effect 
that  this  was  within  the  [31]  knowledge  of  Mr. 
Antonini  he  could  not  bind  the  Livermore  Winery 
with  the  statements  that  appear  herein. 

The  Court:  The  objection  is  overruled  and  the 
exhibit  may  be  admitted. 

(Plaintiff's  Exhibit  4  for  Identification  was 
received  in  evidence.) 

Mr.  Guerard:  Q.  Mr.  Bulfinch,  you  have  just 
testified  that  you  were  at  the  plant  of  the  Livermore 
Winery  on  December  28,  1936.     Is  that  correct? 

A.     That  is  correct,  yes. 

Q.  You  had  some  conversation,  didn't  you,  with 
Mr.  Groci,  the  vice-president,  or  who  was  held 
out  to  be  vice-president  of  the  winery,  did  you? 

A.  Mr.  Groci  was  there  and  we  discussed  the 
loss. 

Q.     You  were  there  on  December  28th? 

A.     Yes. 

Q.     Mr.  Groci,  the  vice-president,  or  rather  who 
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held  himself  out  to  be  vice-president  of  the  winery, 
was  also  there,  was  he?  A.     Yes. 

Q.  Did  you,  together  with  Mr.  Groci,  inspect 
the  premises'?  A.     We  did. 

Q.  Just  go  ahead  and  tell  his  Honor  w^hat 
observations  you  made  on  the  ground  when  you  got 
there  on  December  28th? 

Mr.  Fouke:  I  am  going  to  object  to  that  as 
calling  for  the  conclusion  of  the  witness,  likewise 
the  question  is  indefinite.  The  best  evidence  would 
be  what  he  saw. 

Mr.  Guerard :     I  will  withdraw  that.  [32] 

Q.     Did  you  go  to  the  winery  on  the  28th  ? 

A.  I  did.  I  was  told  to  go  to  the  winery,  that 
there  had  been  a  loss  there  immediately  after  re- 
porting for  work  at  8:30.  I  went  by  automobile 
to  the  winery,  arriving  about  ten  o'clock. 

Q.  Whom  did  you  first  contact  when  you  got 
there  ? 

A.  Mr.  Joe  Renteria,  the  still  operator,  and  Mr. 
A.  C.  Browning  the  United  States  Ganger,  who 
gauged  the  still. 

Q.     Proceed. 

A.  At  the  time  of  the  visit  to  the  two  distilleries 
the  floor  in  and  around  the  still  column  was  wet; 
it  was  wet  underneath  the  brandy  receiving  tank. 
The  brandy  receiving  tank  No.  2  was  filled  to  ca- 
pacity with  liquid  that  was  a  mixture  of  brandy 
and  water.  Receiving  tank  No.  1  was  about  half 
full  ol'  water.  There  was  no  evidence  of  alcohol 
in  that,  and  the  sump  on  the  floor  of  the  distillery 
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contained  a  mixture  of  water  and  wine  sediment 

and  brandy,  with  some  alcohol  in  it.     Joe  Renteria 

at  that  time  stated  that  he  had  been  operating  the 

still. 

Mr.  Fouke:  I  object  until  such  time  as  the 
foundation  is  laid  as  to  Joe  Renteria. 

The  Court:  Lay  the  foundation  for  Joe  Ren- 
teria. 

Mr.  Guerard:  During  the  inspection  which  you 
made  and  which  you  have  just  testified,  Mr.  Groci, 
W'ho  held  himself  out  to  be  the  vice-president  of 
the  winery,  was  present,  was  he? 

A.  Not  during  the  early  part  of  it.  As  I  recall, 
Mr.  Groci  arrived  somewhere  around  noon. 

Q.  And  prior  to  that  time  and  following  that 
time  who  w^as  present  ?  [33]  A.     Joe  Renteria. 

Q.  Did  he  hold  himself  out  to  be  an  employee 
of  the  winery? 

A.     He  said  that  he  w^as  the  night  still  operator. 

Q.  State  whether  or  not  he  detailed  to  you  what 
happened  in  connection  with  this  overflow? 

A.     He  did. 

The  Court:    Who  was  present? 

A.  At  that  phase  of  the  thing,  Mr.  Browning, 
Mr.  Renteria  and  I  were  present. 

Q.  Was  there  any  officer,  known  to  you  to  be 
an  officer  of  the  Livermore  Winery  present  on  that 
occasion  ? 

A.  Not  in  the  morning.  However,  the  three  of 
us  were  there  in  the  morning,  and  then  later  in 
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the  afternoon,  I  believe  it  was,  Mr.  Groci  arrived, 
and  the  whole  matter  was  discussed  again. 

Q.  During  the  time  of  your  conversation  in 
which  you  referred  to  Mr.  Renteria  being  there, 
was  there  any  officer  of  the  Livermore  Winery 
present  that  you  knew  to  be  an  officer? 

A.     Not  at  that  time. 

Q.     No  one,  at  all? 

A.  Practically  the  same  conversation  was  held 
later  in  Mr.  Groci 's  presence,  however. 

Mr.  Guerard:  Q.  We  are  speaking  about  that 
conversation,  the  conversation  you  spoke  about,  in 
which  Browning,  yourself,  and  Renteria  were 
present. 

A.     Yes. 

Q.  On  that  occasion  there  was  no  officer  of  the 
Livermore  Winery  known  to  you  to  be  such  on 
that  occasion? 

A.  I  do  not  think  Mr.  Groci  had  arrived  at 
that  time.  I  do  not  believe  he  was  there  at  that 
time.  [34] 

Q.     But  in  the  afternoon  Mr.  Groci  was  present? 
A.     Yes. 

Q.     And  Mr.  Renteria  was  also  present? 
A.     Yes. 

Q.  These  statements  you  are  about  to  disclose 
were  made  by  Mr.  Renteria  in  the  presence  of  Mr. 
Gi-oci?  A.     Yes. 

Q.  And  Mr.  Renteria  told  you  what  had  oc- 
curred, did  he?  A.     He  did. 
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Q.  Will  you  tell  his  Honor  whether  that  was  in 
the  presence  of  Mr.  Groci?  A.     It  was. 

Mr.  Fouke:  I  am  going  to  object  on  the  ground 
it  is  hearsay  at  best,  and  that  the  best  evidence  is 
the  individual,  himself,  as  to  what  was  said,  and 
that  it  is  not  binding  upon  the  defendant  Liver- 
more  Winery,  nor  the  defendant  Saint  Paul  Mer- 
cury Indemnity  Company,  the  surety  under  the 
bond. 

The  Court :     The  objection  will  be  overruled. 

Mr.  Guerard:  You  may  proceed  and  give  the 
conversation. 

A.  Mr.  Renteria  said  that  on  closing  down  the 
still  for  the  week  end  on  Saturday  night,  that  would 
be  December  26th,  he  had  attached  a  water  hose  to 
a  pipe  line  for  the  purpose  of  introducing  water 
into  the  upper  portion  of  the  still  so  that  the  water 
would  flow  down  from  the  top  of  the  still  column 
and  clean  off  the  sediment  and  undesirable  residue. 
That  he  had  left  the  premises  without  turning  off 
the  water,  and  that  he  had  also  forgotten  to  open  a 
slop  valve  which  would  have  allowed  the  water  to 
run  off. 

Mr.  Fouke:  I  am  going  to  move  that  that  be 
stricken  out  on  [35]  the  ground  it  is  not  part  of 
the  res  gestae,  there  has  been  no  foundation  laid, 
and  on  the  ground  of  hearsay. 

The  Court:     The  objection  will  be  overruled. 

Mr.  Guerard:  Are  you  familiar,  Mr.  Bulfinch^ 
with    the    general    situation    there,    or    were    you 
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familiar  with  it  prior  to  your  visit  on  December 

28th'? 

A.  I  had  made  other  inspections  at  the  winery. 
I  am  fairly  familiar  w4th  their  two  distilleries. 

Q.  Do  you  know  what  would  follow  if  the  valve 
that  was  just  referred  to  was  opened  and  not  closed, 
and  that  the  slop  line  valve  was  not  opened — w^hat 
would  occur? 

Mr.  Fouke:  Objected  to  as  calling  for  the  con- 
clusion of  the  witness  and  opinion,  there  has  been 
no  foundation  laid;  the  man  has  not  been  qualified 
as  an  expert  or  in  anywise  familiar  with  this  trans- 
action, and  it  is  not  material. 

The  Court:     Do  vou  know? 

A.     Yes. 

Q.     How  do  you  know? 

A.  From  examination  of  the  still  at  that  time, 
and  from  an  examination  of  the  still  both  before 
and  since. 

The  Court:  You  may  answer.  The  objection  is 
overruled. 

A.  The  still  column  would  fill  up  with  water,  the 
water  would  flow  up  into  the  feeder  line  from  the 
still  over  into  the  dephlegmator,  from  the  dephleg- 
mator  would  flood  into  the  condensor,  from  the  con- 
densor  would  flow  from  the  course  ordinarily  taken 
by  the  brandy  at  the  time  of  being  produced  through 
a  tribox  on  the  operating  })latform  of  the  still  and 
from  the  tribox  [36]  would  flow  into  the  receiving 
tank. 

Mr.  Fouke:     The  same  objection. 
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Mr.  Guerard:  Q.  Did  you  ascertain  the  num- 
ber of  inches  shown  on  the  gauge  glass  as  to  the 
brandy  that  had  been  run  off  having  any  certain 
proof  ? 

Mr.  Fouke:  I  will  object  to  that  on  the  ground 
it  is  indefinite  as  to  time  and  place,  moreover  this 
witness  is  testifying  to  <3onditions  that  occurred  on 
December  28th,  two  days  after  the  alleged  loss  was 
supposed  to  have  occurred,  and  not  on  the  date 
when  the  loss  was  supposed  to  have  occurred. 

Mr.  Guerard:  We  will  go  at  it  in  a  different 
way. 

Q.  Did  Mr.  Eenteria  give  you  any  information 
in  the  presence  of  Mr.  Groci  as  to  the  reading  of 
the  gauge  glass  on  December  26  or  December  27  ? 

Mr.  Fouke:     That  calls  for  yes  or  no. 

A.     Yes. 

Mr.  Fouke:     December  26th  or  December  27th? 

The  Court:     What  date  was  it? 

A.  He  gave  me  information  as  to  the  amount  of 
brandy  on  hand  at  the  time  he  discontinued  dis- 
tilling on  December  26th. 

Q.     At  the  plant?  A.     At  the  plant. 

Mr.  Guerard:     Q.     What  was  that? 

A.  He  had  a  rough  log  that  it  is  customary  to 
keep  in  w^hich  the  still  operator  should  write  down 
on  the  log  the  reading  of  the  receiving  tank,  and  in 
some  cases  they  show  the  number  of  gallons  repre- 
sented [37]  thereby,  and  in  this  case  it  showed  only 
the  number  of  inches  of  brandy  that  was  in  the 
receiving  tank. 
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Q.  How  many  did  it  show,  according  to  Mr. 
Eenteria?  A.     TS^/o  inches,  as  I  recall. 

Q.  The  log  that  you  refer  to,  has  that  any  form 
number  or  anything  like  that? 

A.     No,  this  was  just  a  piece  of  scratdi  paper. 

Q.     Does  the  distillery  use  a  form  called  No.  15? 

A.     A  form  No.  15-C. 

Q.     Was  that  exhilnted  to  you  by  anyone? 

A.  Well,  that  was  exhibited  to  me  at  the  time 
of  the  inspection,  I  believe,  by  Mr.  Groci. 

Q.  Does  that  show  or  did  it  show  the  calculated 
yield  of  material  from  the  distillerv  from  December 
16,   1936,   to  December  26,   1936? 

A.     Yes,  it  did. 

Q.  Could  you  give  us  those  figures?  Have  you 
anything  in  your  file  to  refresh  your  recollection? 
We  want  to  get  the  accurate  figures. 

A.  There  is  a  copy  of  the  report  that  I  wrote 
somewhere. 

The  Court:     We  will  take  a  recess. 
(Recess.) 

Mr.  Guerard:  Q.  Mr.  Bulfinch,  I  now  liand 
you  Plaintiff\s  Exhibit  No.  1,  Monthly  Return  of 
Fruit  Distiller.     AVho  prepared  that  form? 

A.     That  was  prepared  by  the  fruit  distiller. 

Q.    You  have  seen  that  before,  have  you? 

A.     I  have. 

Q.     Where  did  you  see  it? 

A.  I  did  not  see  this  particular  one,  that  is  the 
printed  copy  that  is  sent  as  a  monthly  report  to  [38] 
the  office  of  the  district  supervisor.    The  fruit  dis- 
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tiller  maintains  a  daily  record  on  the  same  form 
containing  the  figures  in  pencil  and  I  saw  that  form 
at  the  winery  on  December  28. 

Q.     The  figures  were  the  same  as  this? 

A.    Yes. 

Q.     Is  that  correct? 

A.     Yes,  that  is  correct. 

Q.  These  figures  indicate  that  the  calculated 
yield  from  material  distilled  December  1,  1936,  to 
December  26,  1936,  was  4578.65. 

Mr.  Fouke:  I  object  to  the  question  on  the 
ground  that  the  witness  has  testified  that  he  did 
not  see  this. 

Mr.  Guerard:  Q.  Was  this  figure  of  4578.65 
furnished  to  you  by  any  officer,  agent  or  employee 
of  the  Livermore  Winery  on  December  28,  1936? 

A.  The  rough  copy  of  Form  15  was  furnished 
to  me  by  an  employee  in  the  presence  of  Mr.  Groci 
on  that  date.  The  total  of  the  calculated  yield  that 
is  shown  in  that  form,  which  was  submitted  to  the 
district  supervisor  is  the  same  as  the  total  on  the 
form  which  I  examined  at  that  time. 

Q.     This  form  shows  that  there  w^as  4578.65. 

A.     That  is  correct. 

Q.  Does  this  form  also  show  the  amount  gauged 
out? 

A.  The  back  of  that  form  shows  the  amount 
gauged  during  the  month  of  December. 

Q.  Was  that  figure  furnished  to  you  by  some 
agent,  servant  or  employee  at  the  Livermore 
Winery?  A.     It  w^as. 
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Q.     On  December  28,  1936? 

A.     Yes  it  was. 

Q.  That  form  shows  that  the  amount  gauged  out 
was  1678.02  proof  gallons,  is  that  correct? 

A.     That  is  correct.  [39] 

Q.  Then  after  you  got  those  figures  you  calcu- 
lated the  amount  on  hand,  did  you? 

Mr.  Fouke:     I  object  to  that  as  leading. 

Mr.  Guerard:     All  right,  I  will  change  it. 

Q.     Did  you  calculate  the  amount  on  hand? 

A.     I  did. 

Q.     How  did  you  make  your  calculation? 

Mr.  Fouke:     Might  I  ask  when,  counsel? 

Mr.  Guerard:     On  December  28th. 

A.  The  subtraction  of  the  amount  which  had 
been  gauged  out  from  the  amount  that  should  have 
been  produced  from  the  calculated  yield  would  give 
the  figure  of  what  should  have  been  on  hand  on 
the  conclusion  of  distilling  on  December  26th. 

Q.     You  did  make  a  calculation,  did  you? 

A.     I  made  the  calculation. 

Q.     Do  you  remember  w^hat  it  was? 

A.  It  approximately  was  26  proof  gallons  more 
than  the  amount  shown  by  the  figures  given  me  by 
Eenteria. 

Q.     You  figured  that  as  lost  by  evaporation? 

A.  That  would  be  probably  the  ordinary  loss  by 
evaporation. 

Q.  Then  did  you  measure  the  diluted  brandy? 
I  am  still  speaking  of  December  28ih;  Did  you 
measure  the  diluted  brandy  in  the  receiving  tank 
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and  that  which  had  collected  in  the  distilling  ma- 
terial sump?  A.     I  did. 

Q.     Did  you  proof  it?  A.    Yes. 

Q.     What  did  you  find?  [40] 

Mr.  Fouke:  The  same  objection,  there  is  no 
foundation  laid  for  how  or  what  method  was  used, 
or  as  to  how  he  arrived  at  it. 

Mr.  Guerard:     He  said  he  calculated  it. 

Mr.  Fouke:     How? 

Mr.  Guerard:  Will  you  explain  just  how  you 
arrived  at  it,  and  whether  you  used  a  pencil  and 
paper  or  ink,  whatever  you  did;  explain  the  me- 
chanical procedure  when  you  undertook  to  arrive 
at  these  figures  for  Mr.  Fouke 's  benefit. 

A.  Each  brandy  tank  is  required  by  regulation 
to  have  stated  thereon  the  capacity  in  wine  gallons 
of  the  brandy-receiving  tank.  That  capacity  is 
tested  by  the  Alcohol  Tax  Unit  and  from  there  that 
figure  is  accepted  as  the  capacity  of  the  tank.  The 
tank  being  filled,  the  capacity  in  wine  gallons  was 
taken  as  shov/n  by  the  marked  capacity  of  the  tank 
and  the  proof  was  determined  by  hydrometer  and 
thermometer,  making  corrections  for  temperature. 

Q.     Right  there,  did  you  ascertain  the  proof? 

A.  We  ascertained  the  proof  of  the  spirits  at 
the  time. 

Q.     What  proof  did  you  arrive  at? 

A.  The  proof  of  the  spirits  of  that  tank  I  be- 
lieve was  around  55  at  that  time. 

Q.  Were  you  given  any  information  by  any 
agent,  servant  or  employee  of  the  winery  as  to  the 
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proof  of  the  brandy  in  the  tank  prior  to  dihition 

from  the  overflow  of  water"? 

A.  Mr.  Renteria  said  in  the  presence  of  Mr. 
Groci  that  he  had  run  the  brandy  [41]  at  155  proof 
throughout  the  entire  line,  and  that  was  the  proof 
of  the  brandy  before  the  overflow  of  water. 

Q.  Did  you  or  did  you  not  calculate  the  loss 
suffered  by  the  winery  by  any  sort  of  calculation? 

A.  The  difference  between  the  amount  of  brandy 
which  was  on  hand  before  the  loss  was  sustained 
and  the  quantity  of  brandy  in  both  the  brandy  tank 
and  in  the  sump  would  give  the  amount  of  the  loss 
which  had  been  sustained. 

Q.     What  was  the  amount  of  the  loss? 

Mr.  Pouke:  I  object  to  that  as  calling  for  the 
conclusion  of  the  witness  unless  he  states  how  the 
loss  was  sustained. 

The  Court :     If  he  knows  he  may  answer. 

Mr.  Guerard:     Q.     Did  you  calculate  the  loss? 

A.     I  did. 

Q.  My  question  now  is,  the  figure  arrived  at  by 
reason  of  your  process  of  calculation. 

A.     That  was  1600  plus  proof  gallons. 

Q.     It  was  over  1600?  A.     Yes. 

Q.     Proof  gallons? 

A.  Yes.  1619.56  proof  gallons  was  the  amount 
of  loss  that  I  determined  at  that  time,  and  that  is 
the  same  figure  that  was  used. 

Q.  And  it  was  upon  those  figures  that  you 
figured  the  amount  to  be  charged  the  wiiury  for 
tax  purposes,  is  that  correct? 
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A.     That  is  correct. 

Q.  Do  you  know  whether  or  not  the  spirits  that 
remained  on  hand  were  afterwards  redistilled? 

A.  As  far  as  I  know  they  were.  [42]  Applica- 
tion was  made  to  redistill  them. 

Q.  You  have  no  personal  knowledge,  but  you  do 
know  an  application  was  made  to  redistill? 

A.     Yes. 

Q.     You  don't  know  whether  they  were,  or  not? 

A.     No. 

Mr.  Guerard:     I  think  that  is  all  right  now. 

Cross-Examination 

Mr.  Pouke:  Q.  Mr.  Bulfinch,  you  stated  that 
Mr.  Renteria  was  an  employee  at  the  Livermore 
Winery.  Will  you  tell  us  upon  what  basis  that 
statement  is  made,  as  to  how  you  know  he  was  an 
employee  ? 

A.  On  his  own  statement  that  he  was  the  still 
operator. 

Q.     Made  at  what  time  and  place? 

A.     Made  on  December  28th. 

Q.  Did  he  state  that  he  was  an  employee  of  the 
Livermore  Winery  ? 

A.     Not  in  so  many  words. 

Q.  Do  you  know  whether  he  w^as  an  employee 
of  some  other  party  for  whom  spirits  were  being 
distilled  under  an  arrangement  or  contract? 

A.     I  have  no  knowledge  of  that. 

Q.  Would  you  say  that  he  was  not  an  employee 
of  some  concern  at  the  time? 
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A.     There  is  no  reason  to  think  that  he  was. 

Q.  Do  you  know  that  he  was  not  an  emi)loyee 
of  someone  else  at  the  time?  A.     No. 

Q.  You  don't  know  whether  he  was  an  employee 
of  the  Livermore  Winery  at  the  time,  of  your  own 
knowledge  ? 

A.     Merely  from  the  statement  he  made. 

Q.  Of  your  own  knowledge,  will  you  just  answer 
the  question?  [43] 

A.  There  was  apparent  an  employer  and  em- 
ployee relation  between  Mr.  Groei  and  him  at  the 
time  they  were  together. 

Mr.  Fouke:  I  move  that  go  out  as  not  respon- 
sive. 

The  Court:     Answer  the  question. 

A.     No,  I  don't. 

Mr.  Fouke:  Q.  You  testified  that  you  did  not 
personally  see  this  particular  document.  Form  15, 
but  that  the  figures  that  are  included  tliere  were 
furnished  you  and  you  observed  them  in  writing, 
and  they  were  furnished  by  Mr.  Renteria,  is  that 
correct  ? 

A.  By  Mr.  Renteria  or  some  other  employee  of 
the  winery. 

Q.  Do  you  know  what  other  employee  it  might 
have  been?  A.     I  don't  know. 

Q.  Do  you  know  whether  it  was  some  other 
employee? 

A.  These  forms  are  generally  kept  in  the  office 
of  the  winery,  and  it  would  be  necessary  for  the 
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person  to  have  access  to  that  office  to  take  that  from 

the  file  and  give  it  to  me. 

Q.     But  you  personally  saw  these  figures? 

A.  I  saw  the  figures  on  the  rough  copy  which  is 
kept  as  a  daily  entry  as  required  by  the  regulations. 

Q.  Do  you  know  whether  the  rough  entries  were 
records  of  the  Livermore  Winery,  or  private  rec- 
ords of  an  employee? 

A.  These  are  records  of  the  Livermore  Winery. 
As  far  as  their  preparation  is  concerned,  they  are 
required  to  keep  that  record  and  keep  it  accurately. 
They  submit  a  transcript  of  [44]  the  record  at  the 
end  of  the  month  for  Form  15,  which  you  have 
there. 

Q.  Were  they  on  any  printed  form  of  the  Gov- 
ernment? A.     They  are  on  Form  15. 

Q.  Now,  that  some  eight  years  have  passed  you 
still  know  that  the  figures  that  were  contained  on 
this  report  to  which  you  have  testified  were  those 
indicated  to  you  at  the  time  of  your  December  28th 
visit.  Now,  I  would  like  to  have  you  tell  me,  if  you 
can,  what  appears  in  that  sixth  column  on  page  3 
of  this  Form  15— what  quantity  in  gallons  appears 
on  line  3. 

A.  I  compared  the  totals  of  the  form  as  to  cal- 
culated yield  and  the  amount  of  the  brandy  gauged 
out  with  the  figures  that  I  had  in  my  report  and 
found  them  to  be  identical.  That  is  why  I  can 
testify  to  the  fact  that  those  figures  were  the  same 
as  the  figures  that  I  took  off  the  rough  entries  at 
the  time  of  the  visit  to  the  winery. 
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Q.     When  did  you  make  that  comparison? 

A.  I  made  that  comparison  a  week  ago  in  the 
office  of  Mr.  Guerard. 

Q.  Did  you  make  it  from  the  original  records 
that  you  originally  said  were  submitted  to  you  at 
the  winery  with  this  Form  15? 

A.  I  made  it  from  a  copy  of  my  report  of  in- 
spection on  which  I  had  written  down  the  figures 
that  were  on  the  original  form. 

Q.  When  did  you  make  that  report  of  yours,  at 
what  time?  A.     On  December  30. 

Q.     Where  did  you  make  it? 

A.     In  the  office  of  the  Alcohol  Tax  Unit.  [45] 

Q.  And  did  you  have  at  that  time  the  copies  of 
the  Livermore  AVinery  records  or  those  of  the  em- 
ployee where  those  figures  were  set  forth  ? 

A.     I  had  my  original  notes  on  it. 

Q.  Do  you  have  those  original  notes  with  you 
now?  A.     I  have  not. 

Q.  Then  you  don't  know  whether  or  not  those 
are  the  identical  figures  or  the  correct  figures  or 
accurate  figures,  do  you? 

A.     I  believe  them  to  be. 

But  of  your  own  knowledge  you  don't  know? 
I  have  not  looked  at 
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(Interrupting)     Just  answer  my  question. 

No. 

You  don't  know,  is  that  your  answer? 

That  is  right. 

Where  we  have  totals  on  the  bottom  of  this 
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form  which  gives  certain  figures,  can  you  give  me 

those  totals  from  memory  at  this  time? 

A.     Not  at  this  time. 

Q.  It  would  be  necessary  for  you  to  refer  to 
other  documents  or  records  in  order  to  be  able  to 
state  w^hat  those  amounts  were? 

A.     To  give  the  exact  amount  it  w^ould  be. 

Q.  That  is  equally  true  wath  respect  to  your 
other  testimony  earlier  as  to  the  statement  on  the 
reverse  side  of  this  report  as  to  the  summary  of 
brandy  disposed  of  or  on  hand? 

A.     That  would  be  equally  true  of  that. 

Q.  So  you  don't  know,  then,  w^hat  amount  was 
set  forth  in  those  figures? 

A.  I  know  the  approximate  figures  within  a  few 
gallons. 

Q.  Then  would  you  give  me  the  amount  that  is 
listed  under  [46]  paragraph  No.  8,  entitled,  ^^  Cas- 
ualty," and  tell  me  how  many  proof  gallons  is  listed 
under  that?    This  is  Form  15  of  December,  1936. 

A.     I  believe  that  figure  is  2973.80. 

Q.  The  figure  here  is  2873.70.  Do  you  know 
what  the  total  of  the  w^hole  group  covering  the 
summary  of  brandy  produ<3ed,  disposed  of,  and  on 
hand  is? 

A.  That  figure  is  approximately  4500,  I  could 
not  give  it  exactly. 

Q.  In  other  words,  you  don't  know  the  exact 
amount. 

A.     I  don't  know  the  exact  amount. 

Q.     So  that  it  would  be  necessary   for  you  to 
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refer  to  other  documents  or  records  in  order  to 

testify  specifically  as  to  those  figures? 

A.     It  would. 

Q.  Calling  your  attention  to  Plaintiff's  Exhibit 
1-B,  I  ask  you  whether  or  not  you  can  state  from 
your  knowledge  and  memory  the  number  of  gallons 
that  are  listed  under  paragraph  8,  '^Casualty,"  as 
to  brandy,  the  summary  of  brandy  produced,  dis- 
posed of  and  on  hand? 

A.     The  total  amount  produced? 

Q.  Well,  the  first  amount  occasioned  from 
casualty?  A.     What  form? 

Q.  That  is  another  -copy  of  Form  15,  Monthly 
Return  of  Fruit  Distiller  for  December,  1936. 

A.  The  amount  shown  as  casualty  in  that  form 
is  1,619.56  proof  gallons. 

Q.  Can  you  state  as  to  the  quantity  of  brandy 
that  was  on  hand  as  of  the  last  of  the  month,  para- 
graph No.  9,  as  to  the  number  of  gallons? 

A.  That  was  the  figure  that  was  recoverable,  [47] 
1200  plus  proof  gallons. 

Q.  The  figures  are  different  here.  As  to  the 
quantity  that  was  transferred  to  wineries  under 
paragraph  No.  7,  do  you  know  the  number  of  gal- 
lons, can  you  testify  to  that? 

A.     1602  and  a  small  fraction. 

Q.  The  figures  are  different  here.  Do  you  know 
of  your  own  knowledge,  Mr.  Bulfinch,  how  much 
brandy  was  on  hand  at  the  Livermore  Winery  prior 
to  December  26,  1936? 

A.     I  cannot  give  you  the  exact  figure  on  that. 
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Q.  You  have  testified  here  with  regard  to  the 
fact  that  you  made  certain  tests  and  gaugings  and 
that  the  proof  of  the  brandy  that  you  tested  and 
gauged  ran  at  55  proof.  Are  you  positive  or  certain 
as  to  that  amount '^  A.     As  to  the  proof? 

Q.     Yes,  that  you  gauged  on  December  28,  1936. 

A.  I  am  certain  that  I  gauged  it.  I  would  not  say 
as  to  the  exact  proof. 

The  Court :     He  testified  he  believed  it  was. 

A.     I  said  that  I  believed  it  was  55  proof. 

Mr.  Fouke:  Q.  Isn^t  it  a  fact  according  to  the 
records  that  you  sent  personally  to  the  Internal 
Revenue  Department  that  the  proof  of  brandy  con- 
tained in  tank  No.  2  was  just  54  proof? 

A.     That  might  be. 

Q.  Isn't  it  a  fact  that  you  advised  the  Depart- 
ment, the  Alcohol  Tax  Unit,  that  the  proof  of  the 
brandy  in  tank  No.  1  was  20  proof  gallons  ? 

Mr.  Guerard:  I  object  to  the  question  because 
the  best  [48]  evidence  is  the  report. 

Mr.  Fouke:  This  is  cross-examination  and  he 
has  already  testified  as  to  the  test  he  made  and  the 
fact  that  so  far  as  those  tests  were  concerned  there 
was  a  certain  proof.  Now,  I  have  information 
which  indicates  otherwise. 

The  Court :     Have  you  a  report  ? 

Mr.  Guerard :     Yes,  there  is  a  report  covering  it. 

The  Court:  Cross-examine  him  on  that  report 
and  ask  him  if  he  made  that  report. 

Mr.  Fouke :  Q.  Did  you  make  such  a  report  to 
the  Alcohol  Tax  Unit?  A.     Yes. 
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Q.  The  proof  of  brandy  varied  in  that  test,  de- 
pending upon  where  the  material  was  tested  and 
where  it  was  located,  is  that  not  true? 

A.  Well,  the  bulk  of  it  was  in  the  brandy  re- 
ceiving tank  No.  2,  and  that  would  be  all  the  same 
proof,  and  then  there  was  a  small  amount  in  that 
distilling  material  sump. 

Q.     How  many  sumps  are  there  there? 

A.     I  believe  only  one  at  that  time. 

Q.     Only  one  sump? 

A.  Only  one  distilling  material  sump  that  I 
recall. 

Q.  Isn't  it  a  fact  that  there  were  two  concrete 
sumps  at  that  time  on  the  premises? 

A.     Not  to  my  knowledge. 

Q.  Would  you  say  that  there  vras  not  sump  No. 
1  with  a  capacity  of  225.10  gallons  and  sump  No.  2 
with  a  capacity  of  422.59  [49]  gallons  on  December 
28,  1936? 

A.  I  w^ould  not  sav  that  there  were  not  two 
sumps. 

Q.     So  there  might  have  been? 

A.     There  might  have  been  two  sumps,  yes. 

Q.  When  you  made  your  tests  did  you  make 
your  test  only  of  the  receiving  tanks  1  and  2  and 
of  one  of  the  two  sumps?  A.    Yes. 

Q.  Did  you  make  tests  of  any  other  material 
elsewhere  in  the  premises,  speaking  of  the  dis- 
tillery premises?  A.     No. 

Q.  In  your  observation  of  this  still,  was  there 
one  still  on  the  premises  at  the  time?  or  two  stills? 
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A.  There  was  one  still  on  the  premises  at  that 
time. 

Q.  In  the  process  of  manufacture  of  distilled 
spirits  would  you  please  explain  the  process  of 
manufacture,  inasmuch  as  you  have  been  permitted 
to  testify  as  to  the  still  and  its  operation. 

A.     How  much  do  you  want  on  that? 

Q.  I  would  like  to  have  you  state  the  manner 
in  which  the  distilling  material  is  received  and  the 
•course. 

A.  The  still  material  in  the  case  of  bonded 
winery  No.  2  is  received  by  pipe  line  and  deposited 
in  the  stilling  machinery.  The  distilling  material 
then  flows  directly  over  into  the  tank  or  is  pumped 
to  a  charging  tank  located  high  in  the  building, 
where  it  would  flow  by  gravity  into  the  still  column 
entering  through  the  upper  portion  of  the  still.  The 
steam  is  applied  to  the  bottom  of  the  still,  the 
vapors  rise  through  the  rectifying  [50]  column, 
that  is  above  the  point  of  entry  of  the  still  ma- 
terial, and  go  out  through  the  top  of  the  still ;  what 
is  called  the  vapor  pipe  is  about  six  inches  or  eight 
inches  in  diameter.  This  vapor  pipe  goes  into  the 
dephlegmator,  which  separates  the  low  proof  spirits 
with  a  comparatively  low  boiling  point  as  com- 
pared with  a  high  boiling  point.  These  are  returned 
to  the  still  for  further  distillation.  Then  the  vapors 
which  have  not  been  condensed  by  the  dephlegmator 
flow  into  the  condensor,  where  they  are  condensed 
and  flow  through  the  tribox.  From  the  tribox — the 
tribox  is  located  on  the  control  floor  of  the  dis- 
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tillery — connected  with  that  is  a  pipe  by  which  the 
brandy  may  be  turned  over  into  a  singling  tank  or 
into  the  brandy  receiving  tank. 

Q.     What  is  a  singling  tank? 

A.  The  singling  tank  in  most  distilleries  is  a 
small  tank  in  which  they  collect  spirits  that  are 
below  the  x)roof  intended  to  be  stilled. 

Q.  Where  was  that  singling  tank  located  in  the 
Livermore  Winerv,  in  the  distillerv? 

A.     I  don't  recall  where  that  was  located,  now. 

Q.  Do  you  recall  whether  it  was  located  at  the 
top  of  the  still,  itself?  A.     It  would  be  below. 

Q.     It  would  be  below  the  still? 

A.     Below  the  top  of  the  still. 

Q.     How  far  below  the  top  of  the  still? 

A.  Ordinarily  it  is  located  just  below  the  level 
of  the  tribox. 

Q.  As  to  the  overflow  tank,  do  you  know  where 
that  is  located?  [51] 

A.  There  is  no  oA^erflow  tank.  The  tribox  is 
equipped  so  that  the  overflow  will  go  over  to  a 
singling  tank  or  to  the  brandy-receiving  tanks,  one 
of  the  brandy-receiving  tanks. 

Q.  Then  you  do  not  recall  in  the  Livermore 
Winery  the  presence  of  an  overflow  tank  of  398.34 
gallons  capacity?  A.     I  do  not  re^^all  that. 

Q.  Do  you  recall  another  overflow  tank,  a  pun- 
cheon made  of  oak  wood  of  about  180  gallons  ca- 
pacity? A.     No. 

Q.  If  there  were  such  a  tank  on  the  promises  it 
would  be  a  distilling  material  overflow  tank,  so  that 
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any  distilling  material  would  go  into  that  tank  and 

be  retained  until  released  from  that  tank? 

A.  I  don't  recall  such  a  tank,  at  all.  Ordinarily, 
the  overflow  from  the  discharge  tank  goes  back  into 
the  stilling  material,  itself. 

Q.  Is  there  in  addition  to  that  a  singling  tank 
with  a  capacity  of  104  gallons,  known  as  singling 
tank  No.  1  ?  A.     I  believe  there  is. 

Q.  In  your  computation  as  to  the  quantity  of 
distilled  spirits  that  were  allegedly  lost  on  Decem- 
ber 26th  or  December  27th,  as  to  which  you  made 
a  computation  on  December  28th,  did  you  include 
in  your  computation  any  distilling  material  or  any 
brandy  that  might  have  been  contained  in  the  over- 
flow tank  No.  1,  having  a  capacity  of  398.34  gallons, 
the  so-called  overflow  tank  having  a  capacity  of  180 
gallons  and  the  singling  tank  having  a  capacity  of 
104  gallons? 

A.  The  distilling  material  [52]  tank  would  not 
be  relevant  because  the  amount  of  the  loss  was 
calculated  on  the  quantity  which  the  distilling  rec- 
ords showed  to  be  in  the  tank  before  the  loss  and 
the  quantity  which  remained  on  hand  in  the  tanks 
which  were  measured. 

Mr.  Pouke :  I  move  that  the  answer  be  stricken 
out  as  not  responsive  to  the  question.  I  would  like 
an  answer  to  the  question.  I  would  like  to  have  the 
question  read. 

(Question  read  by  the  reporter.) 

A.     No. 

Q.     Did  you  take  into  your  consideration  of  any 
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loss  any  distilled  spirits  on  the  floor  of  the  dis- 
tillery, as  distinguished  from  the  sump  or  the  re- 
ceiving tank? 

A.  There  was  no  distilled  spirits  mixed  with 
any  substance  in  any  recognizable  quantity  on  the 
floor  at  the  time  of  my  visit,  and  there  was  none 
taken  into  consideration. 

Q.  Do  you  recall  what  kind  of  a  floor  there  was 
in  the  distillery  premises  on  December  28th  when 
you  visited  the  premises? 

A.  Well,  there  was  a  cement  floor;  a  concrete 
floor  around  the  sump. 

Q.  What  kind  of  a  floor  was  the  floor  of  the  dis- 
tillery, if  you  know  ? 

A.  It  was  a  concrete  floor  in  and  around  the 
sump. 

Q.  Isn't  it  a  fact  that  a  portion  of  the  distillery 
premises  contained  a  ground  floor,  a  dirt  floor  ? 

A.    Yes. 

Q.     Did  it  ?  A.     Part  of  it. 

Q.  Was  that  area  damp  at  the  time  you  were 
there  on  December  [53]  28th? 

A.     As  I  recall,  it  was. 

Q.  Was  there  any  observable  distilled  spirits  or 
other  material  there  when  you  were  there  on  De- 
cember 28th? 

A.  No  measurable  quantity  of  it.  It  was  wet 
there  from  a  quantity  that  had  overflowed. 

Q.  Did  you  observe  any  distilled  material  out- 
side of  the  still  house  or  distillery  premises  on  that 
day?  A.     There  was  some  outside. 
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Q.     On  December  8th  ? 

A.  A  negligible  quantity.  There  was  wetness  on 
the  ground  outside  of  the  brandy-receiving  tank  or 
the  room  containing  the  brandy-receiving  tank. 

The  Court:  That  would  not  go  in  the  sump, 
then? 

A.     That  would  run  out  in  the  opposite  direction. 

Q.  (By  Mr.  Fouke) :  Did  you  make  a  test  to 
determine  whether  or  not  there  was  any  brandy  in 
that  ?  A.     No,  I  did  not. 

Q.  Did  anyone  else,  to  your  knowledge,  make 
any  test  to  determine  if  there  was  any  brandy 
there  ?  A.     No. 

Q.     No  test  at  all?  A.     No. 

Q.  So  far  as  you  know,  the  only  tests  you  made 
were  those  of  the  sump  which  you  believed  to  be 
but  one  sump,  and  two  receiving  tanks  ? 

A.  That  was  the  only  sump  containing  liquid. 
I  made  a  check  of  that,  and  the  two  receiving  tanks. 

Q.  But  you  have  not  any  present  recollection  of 
a  second  sump,  nor  of  the  distilling  material  over- 
flow tank,  nor  of  the  puncheon  or  the  singling  tank  ? 

A.     They  were  not  pertinent  to  the  loss.  [54] 

Q.     I  mean  you  made  no  check? 

A.     I  made  no  check. 

Q.  You  said  that  you  were  at  the  winery  on 
December  28th.  A.     Yes. 

Q.    You  are  positive  as  to  that  date,  are  you  ? 

A.     I  am. 

Q.  And  not  that  it  was  on  December  27th  when 
you  were  there? 
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A.  December  27th  was  a  Sunday  and  I  was  not 
there  on  that  day. 

Q.  You  said  that  you  are  positive  that  Mr.  Groci 
was  at  the  winery  on  December  28th.  A.     Yes. 

Q.     At  what  hour? 

A.  As  I  recall,  it  was  shortly  after  noon  when 
he  came  there. 

Q.     Shortly  afternoon  on  December  28th? 

A.    Yes. 

Q.  You  have  indicated  that  Mr.  Renteria  was 
in  charge  of  the  still.  If  so,  do  you  know  during 
what  hours  he  was  there,  of  your  own  knowledge? 

Mr.  Guerard:     What  day? 

Mr.  Fouke :     On  December  26th,  1936. 

A.  He  w^as  there  on  that  date — it  would  not  be 
from  my  knowledge  but  from  his  statement. 

Q.     I  say  from  your  own  knowledge. 

A.  I  have  no  knowledge  of  the  hours  he  was 
there. 

Q.  I  repeat  the  same  question  as  to  December 
27th.  A.     No  knowledge. 

Q.  And  as  to  December  28th  I  repeat  the  same 
question. 

A.  He  was  there  to  my  own  knowledge  from 
about  ten  or  ten  thirty  in  the  morning  until  some- 
time in  the  afternoon,  when  I  left  the  premises.  [55] 

Q.  Isn't  it  a  fa<^t  that  another  individual  by 
the  name  of  Douglas  Kennedy  was  in  charge  of  the 
still  up  to  four  o'clock  p.  m.  of  each  day,  of  your 
own  knowledge?  A.     Not  to  my  knowledge. 

Q.     Well,  was  he  there? 


vs.  United  States  of  America  121 

(Testimony  of  Arthur  F.  Bul&icli.) 

A.     I  don't  recall  his  being  there  that  day. 

Q.     You  don't  recall  it? 

A.     I  don't  recall  his  being  there  on  that  day. 

Q.     Would  you  say  he  was  not  there? 

A.    No. 

Q.  Do  you  recall  anyone  else  being  present  on 
December  28th? 

A.  Mr.  Browning  and  Mr.  Groci,  and  there  un- 
doubtedly were  other  employees  around  the  prem- 
ises, I  didn't  know  by  name  at  that  time. 

Q.  Did  you  see  any  person  turn  on  any  faucet  in 
the  premises  on  either  December  26th,  27th,  or  28th, 
1936?  A.     What  premises? 

Q.     In  the  distillery  premises. 

A.  In  the  distillery  premises  I  couldn't  recall 
seeing  anyone  do  so. 

Q.  You  were  not  personally  present  during  such 
period  of  time  as  there  might  have  been  any  flow 
of  water  or  distilling  material  or  brandy  from  the 
still  into  the  receiving  tank  on  either  of  those  days, 
were  you?  A.     No. 

Q.  So  that  the  only  information  you  have  is 
what  had  been  told  you  by  others  other  than  what 
you  testified  to  of  your  own  knowledge? 

A.     That  is  correct. 

Q.  Do  you  know  how  long  the  still  was  in  opera- 
tion, if  at  all,  on  December  26,  1936? 

A.  I  have  no  idea  of  the  time,  at  all,  [56]  except 
the  closing-down  time  as  it  was  given  to  me  by  Mr. 
Renteria. 

Q.     Do  you  know  who  was  in  charge  of  the  still 
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on  that  day,  or  what  persons  were  in  charge  of  the 

still  on  that  day? 

A.  Renteria  said  that  he  had  been  in  charge  of 
it  during  the  night  shift.  Whether  that  started  at 
four  o'clo<?k  I  don't  know\ 

Q.  Did  he  state  whether  or  not  he  was  in  charge 
of  it  during  that  morning  shift,  or  up  to  four 
o'clock?  A.     No,  he  did  not. 

Q.  Do  you  know  whether  anyone  else  was  in 
charge  up  to  that  time  ?  A.     I  do  not. 

Q.  So  that  any  statements  that  might  have  been 
made  by  Mr.  Renteria  were  statements  relating  to 
the  time  when  he  was  operating  the  still,  as  to  how 
much  may  have  been  produced  out  of  the  distilling 
material?  A.     That  is  correct. 

Q.  So  you  have  no  personal  knowledge  of  what 
quantity  of  distilling  material  was  distilled  during 
any  other  portion  of  the  day?  A.     No. 

Q.     By  any  other  person?  A.     No. 

Q.  Then  how  can  you  determine  the  quantity 
of  proof  gallons  of  brandy  that  was  supposed  to 
have  been  manufactured  or  produced  there  on  De- 
<iember  26th? 

A.  I  did  not  determine  the  amount  tliat  was 
produced  on  December  26th.  My  determination  was 
made  from  finding  out  the  amount  of  brandy  that 
was  on  hand  on  Decem])er  26th,  whicli  was  taken 
from  the  reading  at  the  time  [57]  that  Renteria 
discontinued  distilling.  ^Phe  amount  of  brandy  that 
was  in  there  might  have  been  distilled  during  any 
l)art  of  the  month. 
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Q.     Any  portion  of  the  month?  A.     Yes. 

Q.  Then  is  it  your  testimony  that  any  loss,  if 
any,  occurred  on  December  27,  1936  ? 

A.  Not  necessarily.  The  loss  that  occurred  was 
between  the  time  he  discontinued  the  distilling  on 
the  night  of  December  26th  until  the  time  that  the 
loss  was  discovered  and  the  water  turned  off  on 
December  27th. 

Q.  But  you  have  testified  that  Mr.  Renteria,  to 
your  knowledge,  was  on  the  night  shift  from  four 
to  twelve,  is  that  not  correct? 

Mr.   Guerard:     He  has  not  testified  to  that,   at 
all.    He  stated  that  is  what  Renteria  said  to  him. 
Mr.  Fouke:     Then  I  withdraw  the  question. 

Q.  You  testified  that  Mr.  Renteria  told  you  he 
was  on  the  night  shift?  A.     Yes. 

Q.  What  time  was  it  customary  to  close  down 
the  night  shift? 

A.     On  Saturday  night  at  12  o'clock. 

Q.  Is  that  not  the  law,  to  your  knowledge,  in 
connection  with  your  duties?  A.     Yes. 

Q.  It  is  mandatory  that  it  be  closed  at  twelve 
o'clock?  A.     Yes. 

Q.  On  the  night  in  question,  prior  to  Sunday 
morning  ?  A.     Yes. 

Q.  Do  you  know  the  capacity  of  the  still  that 
was  being  used  in  [58]  the  distillery  at  that  time? 

A.     I  do  not. 

Q.  Would  you  be  able  to  state  about  how  long 
it  would  take  for  a  still  of  the  size  that  was  there 
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to  fill  with  water  to  a  point  where  it  might  over- 
flow from  the  tribox  into  the  receiving  tank? 

Mr.  Guerard:  I  object  to  the  question  as  en- 
tirely speculative,  what  might  happened. 

The  Court:     Have  you  any  knowledge  on  that? 

A.  That  is  an  impossible  question,  because  you 
have  no  idea  how  big  the  water  line  is  you  put  on 
there,  about  how  many  gallons  of  water  was  flow- 
ing in. 

Mr.  Fouke :  Q.  Would  you  be  able  to  make  any 
statement  at  all  as  to  how  long  it  would  take  if 
there  was  a  minimum  supply  of  water  inserted  into 
the  tank  ? 

A.  A  minimum  supply  might  be  a  drop  at  a 
time. 

The  Court:  You  are  asking  him  about  a  mini- 
mum. What  might  happen  on  a  minimum  is  very 
indefinite. 

Mr.  Fouke:  I  will  withdraw  the  question  and 
reverse  it. 

Q.  Did  you  observe  any  hose  on  the  premises 
on  December  28th? 

A.     I  don't  recall  that  T  did. 

Q.  Did  you  observe  it  on  any  other  day  that  you 
were  there? 

A.  I  did  not  distinctly  re<3all  any  hose — there 
was  a  hose  that  was  used  from  time  to  time,  I  be- 
lieve. 

Q.     What  was  the  size  of  that  hose? 

A.  Either  inch  and  a  half  or  two  inch.  That 
was  in  the  winery.  [59] 
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Q.  How  long  would  it  take,  in  your  opinion,  if 
a  full  force  of  water  were  permitted  to  flow  into 
the  still,  itself,  so  as  to  cause  the  water  to  go  in 
through  the  tribox  of  the  still? 

A.  I  have  no  definite  knowledge  on  that,  at  all. 
It  would  be  based  entirely  on  the  flow  of  water,  the 
diameter  of  the  still,  the  height  of  the  entire  column, 
the  height  of  the  feeder  line,  and  there  would  be 
so  many  factors  in  there,  I  could  not  possibly  an- 
swer the  length  of  time. 

Q.  Do  you  know^  w^hether  the  still  was  operated 
or  whether  the  still  was  closed  down  prior  to  twelve 
o'clock  on  December  26th? 

A.  From  statements  made  it  was  -closed  down  a 
very  short  time  before  that. 

Q.  Then  in  that  short  period  of  time  would  it 
have  been  possible  for  the  tank,  that  is,  the  still,  to 
have  been  filled  with  water  so  as  to  cause  it  to  over- 
flow into  the  tribox  and  receiving  tank? 

A.     I  don't  know. 

Q.  You  are  qualified  as  an  expert,  apparently; 
what  is  your  opinion  on  it? 

A.  I  would  believe  it  unlikely  that  it  would  fill 
up  in  that  time. 

Q.  Then  directing  your  attention  to  December 
27,  do  you  know  what  portion  of  the  alleged  loss 
was  sustained  on  December  27,  if  any? 

A.  I  would  say  most  of  it  was  sustained  on  that 
day. 

Q.  Was  it  sustained  on  any  other  day  after  that 
day?  A.     No,  it  was  not. 
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Q.     Well,  do  you  know? 

A.  The  condition  that  caused  the  loss  [60]  had 
been  stopped  at  something  like  9:30  on  Sunday 
morning;  that  would  be  the  27th,  and  there  would 
be  no  reason  for  any  loss  after  that  hour. 

Q.     So  far  as  you  know,  you  don't  know,  do  you? 

A.     I  don't  know. 

Q.  There  might  have  been  a  loss  on  the  morn- 
ing of  December  28th,  before  you  got  there,  might 
there  not? 

Mr.  Guerard:  I  object  to  the  question  as  specu- 
lative. 

Mr.  Fouke:     I  withdraw  the  question. 

Q.  Then  so  far  as  you  know  any  loss  that  was 
occasioned  at  all,  if  any,  occurred  prior  to  the  time 
that  you  arrived  there  on  December  28,  1936? 

A.     That  is  correct. 

Q.  Your  figures  were  computed  at  or  about  what 
hour  ? 

A.     At  or  about  noon  I  would  say. 

Q.     At  or  about  noon?  A.     Yes. 

Q.     That  is  of  that  day? 

A.     It  might  be  just  before  the  noon  hour. 

The  Court:  We  will  take  a  recess  now  until  to- 
morrow morning. 

(An  adjournment  was  thereupon  taken  until 
tomorrow,  Wednesday,  December  20,  1944,  at 
10:00  o'clock  a.  m.)  [61] 
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Wednesday,  December  20,  1944 
10 :00  A.  M. 

ARTHUR  F.  BULPINCH, 

recalled ; 

Cross-Examination 

I  (Resumed) 

Mr.  Poiike:  Q.  Mr.  Bulfinch,  you  have  testi- 
fied that  you  were  familiar  with  the  distillery  prem- 
ises of  the  Livermore  Winery.    Is  that  correct? 

A.  I  do  not  think  I  said  I  was  entirely  familiar 
with  the  distilling  premises.  I  was  not  familiar 
with  the  winery  and  distillery,  and  so  far  as  I 
know  that  was  no  more  than  the  second  time  I 
visited  the  premises. 

Q.  You  testified  with  regard  to  the  still,  itself, 
and  its  operation,  and  what  in  your  opinion  could 
have  occurred  in  connection  with  any  loss  that 
was  sustained,  is  that  not   true? 

A.  That  was  based  on  a  general  knowledge  of 
stills  rather  than  a  particular  knowledge  of  the 
Livermore  Winery  still. 

Q.  Directing  your  attention  to  the  distillery  on 
the  premises  of  the  Livermore  Winery,  what  is 
your  present  recollection  as  to  whether  or  not 
there  were  other  tanks  than  those  to  which  you 
have  testified  and  those  to  which  your  attention 
was  called  during  the  course  of  the  cross-examina- 
tion yesterday? 

A.     There  were  two  distilling  measuring  tanks, 
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large  wooden  tanks   of  some  eight   thousand   gal- 
lons capacity. 

Q.  In  connection  with  your  tabulation  or  your 
computations  to  which  you  testified,  did  you  meas- 
ure the  quantity  of  the  distilling  material  in  those 
tanks  in  arriving  at  your  conclusion?  [62] 

A.  Would  it  be  permissible  for  me  to  correct 
something  I  said  yesterday'? 

Q.  First,  let  us  get  an  answer  to  this  question. 
If  you  can,  answer  the  question,  please. 

A.  There  was  no  distilling  material  in  the 
tanks;  there  was  a  mixture  of  brandy  and  water 
which  had  been  in  the  sump  or  sumps,  and  on  the 
floor  of  the  distillery,  which  had  been  transferred 
to  the  distilling  material  tank  No.  1  and  was  meas- 
ured. At  the  time  you  asked  me  the  question  as  to 
measuring  the  sumps,  the  number  of  sumps  yes- 
terday, you  recall  that  you  said  that  I  reported 
measuring  one  sump,  and  I  asked  you  if  that  was 
my  report  that  you  had  and  you  said  that  I  so  re- 
ported in  that  report.  On  the  basis  of  that  state- 
ment I  inadvertently  made  the  statement  that  I 
measured  it  in  the  sump  rather  than  in  the  distill- 
ing material  tank  No.  1,  which  is  the  statement 
which  is  made  in  my  report. 

Mr.  Fouke:  If  your  Honor  please,  in  connec- 
tion with  that  report  I  have  a  letter  from  Frank 
J.  Hennessy,  United  States  Attorney,  quoting  por- 
tions of  the  report  by  Mr.  Bulfinch.  Mr.  Guerard, 
will  you  stipulate  that  this  is  a  correct  copy? 

Mr.  Guerard:     I  will  stipulate  that  the  portions 
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of  the  report  quoted  in  the  letter  from  the  United 
States  Attorney,   dated  August  24,   1943,   is  from 
a  report  made  by  Mr.  Bulfinch,   dated  December 
30,  1936. 

Mr.  Pouke :  Q.  Now,  then,  again  directing  your 
attention  to  this  report  which  is  the  basis  of  the 
question  that  I  asked  [63]  you  in  what  connection 
do  you  wish  to  vary  your  testimony  or  correct  it? 

A.  On  the  statement  that  one  sump  was  meas- 
ured. This  figure  is  the  recovery  from  the  sump 
and  stored  on  the  distilling  material  tank  No.  1 
and  it  was  measured  there. 

Q.  Did  you  obtain  that  material  from  more  than 
one  sump  ? 

A.  From  one  sump.  There  are  two  sumps  sepa- 
rated by  a  concrete  wall  with  an  inter-connecting 
pipe-line.  The  only  division  between  the  two  sumps 
is  a  concrete  wall  46  inches,  so  that  the  material 
placed  in  the  smaller  sump,  which  is  at  a  higher 
level  than  the  other  sump,  will  flow  down  so  that 
there  would  be  in  effect  one  sump. 

Q.     Do  you  have  those  plans  here? 

A.     I  have  not. 

Q.    Will  you  produce  them? 

A.     I  can  produce  them;  they  are  at  the  office. 

Q.     Could  they  be  brought  over  here? 

A.     I  think  some  one  could  bring  them  over  here. 

Mr.  Fouke:  Might  I  call  for  a  recess  while  they 
are  brought  over  here? 

Mr.  Guerard:  He  is  asking  an  employee  for 
the  Government  if  he  can  produce  something  that 
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is  not  in  his  custody  or  control.  I  will  state  to 
your  Honor  I  had  the  plans  here  yesterday,  and 
as  the  ease  progressed  I  saw  no  need  for  the 
plans  being  used  in  the  trial  of  this  case,  and  I 
dismissed  the  witness,  and  along  with  his  dismissal 
I  told  him  to  take  the  plans  along  with  him,  that  I 
would  not  have  any  use  for  them.  [64] 

The  Court :     Proceed  with  this  witness. 

Mr.  Fouke:  Might  I  make  a  statement?  The 
witness  has  just  testified  that  he  had  seen  the  plans 
since  the  time  he  was  here  yesterday,  and  in  con- 
nection  with  that  I  would  like  to  yerify  the  infor- 
mation from  the  plans,  which  are  not  in  our  pos- 
session. I  would  like  to  haye  those  plans  made 
available  to  which  the  witness  has  testified,  in  or- 
der that  we  might  be  able  to  either  establish  or  con- 
tradict the  information  which  he  has  just  testi- 
fied to. 

The  Court:  There  is  nothing  before  the  court. 
Proceed  with  this  witness. 

Mr.  Fouke:  Q.  Now,  in  connection  with  the 
plan,  I  will  ask  you  if  you  did  not  say  there  were 
two  distilling  material  receiving  tanks? 

A.     Distilling  material  measuring  tanks. 

Q.  And  as  to  those  two  tanks  was  the  distilling 
material  poured  into  those  tanks  and  from  there 
into  the  still  in  the  process  of  distillation? 

A.  All  the  material  entered  into  the  still  by 
pipe-line  from  the  winery,  and  from  there  went 
into  the  sump. 

Q.     And  in  connection  with  the  quantity  in  those 
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tanks,  were  there  gauges  or  measures  on  the  tanks 
from  which  there  could  be  ascertained  the  quantity 
of  distilling  material  therein? 

A.     There  was  a  gauge  on  each  of  the  tanks. 

Q.  And  in  connection  with  those  gauges  it  is 
possible  to  ascertain  and  determine  the  quantity  of 
distilling  material  in  the  tanks  at  all  times,  isn't 
it?  A.     That  is  correct.  [65] 

Q.  That  was  part  of  the  records  of  the  winery^ 
indicating  the  quantity  that  was  there? 

A.  They  did  not  carry  records  indicating  what 
was  there.  The  records  indicated  what  went  into 
the  tanks  from  the  winery  and  was  used  for  dis- 
tillation. 

Q.  Did  you,  in  arriving  at  your  computation, 
measure  the  material  in  both  tanks,  or  just  one  of 
the  two  distilling  material  tanks? 

A.     There  was  material  only  in  one. 

Q.     Did  you  measure  the  other  tank? 

A.     Yes. 

Q.  Did  you  make  a  gauge,  yourself,  of  the  other 
tanks?  A.     The  tank  was   empty. 

Q.     The  other  tank  was  empty?  A.     Yes. 

Q.  Now,  then,  as  to  the  removal  of  the  distilled 
spirits  from  the  winery  premises,  do  you  know  the 
method  of  that  removal  and  can  you  state  it  at  this 
time? 

A.  At  that  time  the  winery  had  a  fortifying 
room  located  on  the  other  side  of  the  road,  and  it 
was  transferred  by  pipe-line  into  the  fortifying 
room,  and  into  the  fortifying  tank. 
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Q.  That  was  a  separate  room  and  establish- 
ment apart  from  the  distillery? 

A.     It  was  part  of  the  winery  premises. 

Q.  But  it  was  separate  from  the  distilleiy,  it- 
self? A.     Yes. 

Q.  And  on  the  two  receiving  tanks  for  the 
brandy  to  which  you  testified  as  to  the  overflow^ 
are  there  any  locks  or  padlocks  on  those  tanks? 

A.  The  outlet  valves  were  locked.  The  manhole 
at  the  top  of  the  tank  is  locked  with  Government 
locks. 

Q.  In  whose  possession  were  the  locks  on  this 
occasion?  [66] 

Mr.  Guerard:     If  he  knows. 

Mr.  Pouke:     If  you  know. 

A.  They  are  in  the  possession  of  the  ganger 
assigned  to  the  plant.  Mr.  Browning  was  assigned, 
and  I  presume  they  were  in  his  possession,  but  I 
could  not  say  definitely. 

Q.  Are  there  any  keys  made  available  to  the 
winery  manager  or  distiller?  A.     No. 

Q.  The  Government  has  all  of  the  keys  to  the 
outlets  to  the  tanks,  is  that  right?  A.     Yes. 

Q.  Now,  was  there  on  the  winery  premises,  if 
you  know,  a  distillery  warehouse? 

A.  They  did  have  one,  that  was  located  just 
back  of  the  fortifying  room. 

Q.  And  in  the  event  any  brandy  was  reinoved 
from  the  distillery  to  the  warehouse  it  would  have 
to  be  removed  from  the  distillery,  itself,  and  into 
the  distillery  warehouse? 
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A.  The  distillery  warehouse  I  think  was  part  of 
the  distillery  premises,  and  it  would  be  removed 
from  the  proof  distillery  to  the  Internal  Eevenue 
bonded  warehouse. 

Q.     A  separate  premises  under  lock  and  key? 

A.     Yes. 

Q.  Under  the  care  of  a  bonded  storekeeper,  a 
Government  official? 

A.     The  same  ganger  would  look  after  that. 

Q.  You  said  you  looked  at  these  plans.  Did  you 
observe  whether  there  was  a  faucet  on  the  distill- 
ing material  line  connecting  to  the  distillery? 

A.     I  did  not  observe  that. 

Q.  Did  you  observe  whether  there  was  a  fau- 
cet on  that  particular  [67]  line? 

A.  I  don't  recall  that  it  was  shown  on  the 
plans. 

Q.  Isn't  it  a  requirement,  if  you  know,  that  in 
setting  up  a  fruit  distillery  it  is  necessary  and  a 
prerequisite  that  the  plans  be  approved  by  the 
Alcohol  Tax  Unit  of  the  United  States  Govern- 
ment prior  to  authorizing  one  to  engage  in  the 
distillery   business?  A.     That    is    correct. 

Q.  And  any  variation  in  these  plans  and  in  the 
physical  equipment  must  be  approved  by  the  offi- 
cial in  charge  of  that  branch  of  the  Federal  Gov- 
ernment, is  that  not  correct? 

A.  It  should  be  approved  by  the  ganger  assigned 
to  the  plant. 

Q.     By  the  ganger  assigned  to  the  plant? 

A.    Yes. 
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Q.  Then  new  plans  are  prepared  to  cover  those 
changes  ? 

A.     They  are  not  prepared  for  minor  changes. 

Q.  Do  you  know  of  your  own  loiowledge  whether 
there  was  ever  aj^proval  sought  and  obtained  for 
the  installation  of  a  faucet  in  the  distilling  mate- 
rial line'?  A.     No,  I  do  not. 

Mr.  Fouke:     No  further  questions. 

Redirect  Examination 

Mr.  Guerard:  Q.  You  testified  that  when  you 
visited  the  plant  on  December  28th  that  you  in- 
terviewed one  Joe  Renteria ;  is  that  correct  ? 

A.    Yes. 

Q.  Did  he  tell  you  the  nature  of  his  employ- 
ment? 

A.     He  said  he  was  the  night  still  operator. 

Q.     He  said  he  was  the  night  still  operator? 

A.    Yes. 

Q.  On  the  same  occasion  you  testified  that  you 
met  Mr.  Groci.  [68]  A.     Yes. 

Q.  Did  he  state  to  you  what  his  position  was> 
with  the  winery?  A.     He  was  vice-president. 

Q.  In  one  of  the  exhibits  on  file  in  the  case  Mr. 
G.  B.  Antonini  signed  certain  papers  as  president 
in  your  presence,  is  that  correct? 

A.     That  is  correct. 

Q.  What  did  he  state  with  respect  to  his  posi- 
tion with  the  winc^ry? 

A.  At  the  office  of  Mayhew  &  Company  he  was 
introduced  to  me  as  the  president  of  the  company, 
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and  he  signed  the  papers  as  president  and  swore 

to  them. 

Q.  To  your  personal  knowledge,  you  don't  know 
the  occupations  of  these  various  jDersons,  do  you? 

A.     No. 

Q.  You  base  your  statement  upon  the  claims 
made  by  those  particular  persons,  do  you? 

A.     Yes. 

Mr.  Fouke :     I  object  to  the  questions  as  leading. 

The  Court:     The  objection  will  be  sustained. 

Mr.  Guerard:  Q.  Upon  what  ground  did  you 
make  the  statement  that  Joe  Renteria  was  night 
still  operator  and  Mr.  G.  Groci  was  vice  president, 
and  Mr.  G.  B.  Antonini  was  president  of  the  Liver- 
more  Winery,  Inc.? 

Mr.  Fouke:  I  object  to  that  as  calling  for  the 
conclusion  of  the  witness. 

The  Court:     He  may  answer. 

A.  The  position  of  Joe  Renteria  was  estab- 
lished to  my  satisfaction  by  his  statement  and  by 
the  statement  of  Mr.  Browning,  [69]  who  was  the 
ganger  at  the  premises,  who  said  he  had  seen  Mr. 
Renteria  there  for  the  period  of  his  assignment. 
The  position  of  Mr.  Groci  was  based  on  his  state- 
ment, and  there  was  the  further  fact  that  I  made 
an  inspection  of  the  bonded  winery  in  February 
of  1936  and  at  that  time  Mr.  Groci  also  said  he 
was  vice  president,  and  Mr.  Antonini,  as  I  said, 
was  introduced  to  me  at  the  office  of  Mayhew  & 
Company  as  the  president  of  the  winery  and  signed 
the  document  as  president. 
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Q.  Now,  in  all  of  your  investigations,  whether 
based  upon  the  information  given  to  you  by  Mr. 
Antonini  and  Mr.  Groci  as  to  the  amount  on  hand 
prior  or  up  to  midnight  of  December  26,  you  used, 
did  you,  the  records  in  estimating  the  amomit  of 
the  loss? 

A.  The  amount  of  the  actual  loss  on  which  the 
assessment  was  based  was  taken  from  the  records 
of  the  still  operator  as  to  the  amount  that  was 
on  hand,  less  the  amount  which  we  found  on  hand 
at  the  time  of  the  inspection.  The  other  calcula- 
tion as  to  the  calculated  yield  from  the  distilling 
material  and  the  amount  removed,  leaving  the  bal- 
ance that  should  be  on  hand,  was  a  figure  that  was 
arrived  at  by  comparison  in  order  to  determine  that 
the  figures  given  to  me  were  reasonable.  The  assess- 
ment is  based  on  the  amount  that  was  shown  on 
hand  by  the  records  at  that  time. 

Q.  That  indicated  a  net  loss  of  1619.56  wine 
gallons  as  being  taxable  ? 

A.     Proof  gallons. 

Q.     Proof  gallons  as  being  taxable? 

A.     That  is  correct.  [70] 

Mr.  Guerard:  No  further  questions.  If  your 
Honor  please,  that  completes  the  Government's 
case,  with  the  exception  that  I  have  drawn  a  stipu- 
lation— I  have  not  had  a  chance  to  read  it,  I  dic- 
tated it  this  morning — witli  respect  to  the  testimony 
of  Mr.  Browning.  I  was  not  able  to  get  it  yesterday 
on  account  of  a  matter  that  arose  in  my  office  and 
could  not  get  any  stenographic  help  until  this  morn- 
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ing.  I  now  present  it  to  you,  Mr.  Fouke,  to  see 
if  we  can  agree  upon  it.  I  would  state,  if  your 
Honor  please,  that  it  is  based  entirely  upon  infor- 
mation which  Mr.  Browning  furnished  some  time 
ago,  and  every  statement  contained  in  this  stipu- 
lation is  in  Mr.  Fouke 's  possession. 

Mr.  Fouke:  Of  course,  that  is  not  a  matter  of 
record  at  the  present  time,  and  it  is  not  admitted 
in  evidence,  that  is  just  arguing  the  case. 

Mr.  Guerard:  Might  I  suggest  a  recess  in  or- 
der to  enable  him  to  read  this'? 

Mr.  Fouke:  We  could  not  stipulate  to  this,  be- 
cause it  states  a  lot  of  things  that  we,  ourselves, 
do  not  know,  and  we  question  the  accuracy  of  the 
statements  made. 

Mr.  Guerard :  I  do  not  see  how  counsel  can  reach 
that  conclusion,  when  he  has  not  even  read  it. 

Mr.  Fouke:     I  have  already  read  part  of  it. 

Mr.  Guerard:  I  suggest  that  the  matter  be  left 
open,  and  I  think  the  proof  to  be  submitted  by 
the  defendant  will  fairly  substantiate  every  state- 
ment that  is  made  and  included  [71]  in  this  stipu- 
lation. 

The  Court:  He  won't  enter  into  the  stipulation, 
so  what  is  the  next  step? 

Mr.  Guerard:  It  puts  us  in  an  embarrassing  po- 
sition, because,  as  I  explained  to  you  yesterday, 
the  witness,  Mr.  Browning,  had  a  heart  attack  in 
my  office  and  he  is  not  available  as  a  witness  for 
the  Government.  As  a  matter  of  fact,  the  state- 
ments contained  in  this  stipulation  have  already 
been  testified  to  by  Mr.  Bulfinch,  and  this  stipula- 
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tion  is  nothing  more  than  a  corroboration  of  the 
testimony  which  has  already  been  given. 

The  Court:  He  won't  enter  into  the  stipulation. 
That  is  the  answer  to  that. 

Mr.  Guerard:  Of  course,  it  is  simply  corrobora- 
tive evidence. 

Mr.  Fouke:  I  have  read  enough  of  it  now  to 
say  that  I  could  not  enter  into  this  type  of  stipula- 
tion; if  it  is  only  corroborative  evidence,  which  it 
does  not  appear  to  me  to  be,  that  is  one  thing.  We 
can  stipulate  if  Mr.  Browning  were  here  he  would 
testify  to  the  same  effect  in  so  far  as  he  was  pres- 
ent, as  Mr.  Bulfinch  has  testified. 

Mr.  Guerard:  If  the  stipulation  is  to  the  effect 
that  if  Mr.  Browning  were  present  he  would  tes- 
tify to  the  same  facts  that  Mr.  Bulfinch  has  testi- 
fied to,  that  is  satisfactory  to  me.  [72] 

Mr.  Fouke:  If  Mr.  Browning  were  present,  but 
if  he  was  not  present  at  the  time  these  statements 
are  alleged  to  have  been  made  then,  of  course,  we 
would  not  consent  to  this  stipulation. 

Mr.  Guerard:  You  will  stipulate  only  to  what 
occurred  on  December  28th? 

Mr.  Fouke:     That  is  right. 

Mr.  Guerard :  As  shown  by  the  testimony  of  Mr. 
Bulfinch  ? 

Mr.  Fouke:     Yes. 

Mr.  Guerard:  We  agree  to  that  stipulation,  if 
your  Honor  please,  and  the  plaintiff  now  rests. 

Mr.  Fouke :  That  is  with  the  understanding  that 
it  is  subject  to  any  of  our  motions  to  strike;  in  other 
words 
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Mr.  Guerard:     That  is  right. 

Mr.  Fouke :  Now,  if  your  Honor  please,  I  would 
like  at  this  time  to  make  a  motion  for  judgment 
in  favor  of  the  defendants.  Before  making  that 
motion  I  would  like  to  make  a  motion  to  strike 
out  the  following  exhibits  of  the  plaintiff  for  the 
reasons  presented  at  the  time  that  they  were  offered 
in  evidence. 

As  to  Plaintiff's  Exhibit  No.  1,  that  it  does  not 
appear  thereon  nor  therefrom  that  the  individual 
designated  as  G.  B.  Antonini  was  the  president 
of  the  winery,  namely,  Livermore  Winery,  Inc., 
on  that  date,  in  that  where  the  signature  for  presi- 
dent is  supposed  to  have  been  indicated  no  signa- 
ture appears  at  this  particular  point,  and  in  veri- 
fication it  does  [73]  not  indicate  that  Mr.  Antonini 
signed  it  as  President  of  the  Livermore  Winery, 
Inc.,  hence  not  binding  upon  that  defendant,  nor 
upon  Saint  Paul  Mercury  Indemnity  Company. 
On  the  further  ground  there  has  been  no  founda- 
tion laid  to  establish  that  this  was  filed  for  or  on 
behalf  of  the  Livermore  Winery,  Inc.  I  think  your 
Honor  may  want  to  rule  on  each  one  separately. 

The  Court:  The  motion  will  be  denied  at  this 
time.  All  of  these  motions  may  be  renewed  after 
the  submission  of  the  case. 

Mr.  Fouke:  Then  there  is  no  need  of  going  on 
with  a  statement  with  regard  to  this. 

The  Court:     No,  just  so  you  have  your  record. 

Mr.  Fouke:  Then  I  would  like  at  this  time  to 
renew  my  motion  for  judgment  in  favor  of  the  de- 
fendants Saint  Paul  Mercury  Indemnity  Company 
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of  Saint  Paul,  a  Delaware  corporation,  and  Liv- 
ermore  Winery,  Inc.,  a  California  corporation,  on 
the  ground  that  plaintiff  has  failed  to  introduce 
evidence  in  accordance  with  or  to  prove  the  alle- 
gations contained  in  either  the  first  or  second 
cause  of  action  to  the  extent  that  these  allega- 
tions have  been  denied  by  those  defendants. 

In  particular,  I  would  like  to  call  your  Honor's 
attention  to  the  fact  that  under  paragraph  4  on 
page  2  of  the  complaint  the  then-existing  statute 
is  set  forth  covering  the  question  as  to  the  time 
for  the  payment  of  any  tax  which  may  have  at- 
tached in  connection  with  distilled  spirits. 

First,  I  might  point  out  to  your  Honor  that 
under  the  law  [74]  at  the  time  of  the  manufacture 
of  distilled  spirits  a  tax  attaches  but  does  not  be- 
come due  or  payable  unless  and  until  that  particu- 
lar material  is  either  on  the  one  hand  assessed 
after  having  been  gauged  and  proofed,  and  then, 
secondly,  removed  from  the  premises  where  the  ma- 
terial was  distilled. 

As  I  pointed  out,  there  was  another  remedy 
available  to  the  plaintiff,  if  they  had  seen  fit  to 
have  proceeded,  namely,  to  have  endeavored  to  as- 
certain and  to  have  made  an  arbitrary  assessment 
based  upon  the  quantity  of  distilling  material  that 
might  have  been  brought  to  the  respective  tanks 
and  to  the  distillery  premises,  and  then  to  have  pro- 
ceeded in  order  to  effect  the  collection  of  the  tax. 
The  procedure  that  plaintiff  has  elected  to  follow 
is  one  of  two  alternatives.  In  this  instance  it  is 
one  where  the  spirits  allegedly  were  removed  to  a 


vs.  United  States  of  America  141 

place  that  is  not  bonded.  Had  they  been  removed 
to  the  distillery  warehouse  that  would  have  been 
a  bonded  warehouse  and  it  would  not  have  been 
necessary  to  pay  the  tax  until  the  expiration  of  or 
on  or  about  before  eight  years  from  that  date. 

Mr.  Guerard:  Might  I  make  this  interpolation? 
In  the  amended  answer  as  filed,  in  paragraph  6 
thereof,  you  admit  the  allegations  of  paragraph  4. 

Mr.  Fouke:  I  am  not  denying  the  allegation. 
As  a  matter  of  fact,  I  am  relying  upon  that  alle- 
gation and  other  allegations  which  were  admitted 
as  the  basis  for  this  motion  for  judgment  in  favor 
of  the  defendants.  I  quote  from  paragraph  4  of 
the  [75]  complaint,  commencing  with  line  5,  page 
3.  This  is  from  section  1150,  Title  26,  United 
States  Code,  1934  Edition : 

''(b)  Time  for  payment;  bonded  distilled  spir- 
its; distilled  spirits  not  bonded.  The  tax  upon 
any  distilled  spirits,  removed  from  the  place  where 
they  were  distilled  and  not  deposited  in  bonded 
warehouse  as  required  by  law,  shall,  at  any  time 
within  the  period  of  limitation  provided  in  sec- 
tion 1432,  when  knowledge  of  such  fact  is  obtained 
by  the  Commissioner,  be  assessed  by  him  upon  the 
distiller  of  the  same,  and  returned  to  the  Collector, 
who  shall  immediately  demand  payment  of  such  tax 
and,  upon  the  neglect  or  refusal  of  payment  by  the 
distiller,  shall  proceed  to  collect  the  same  by  dis- 
traint. But  this  provision  shall  not  exclude  any 
other  remedy  or  proceeding  provided  by  law.  Re- 
vised Statutes,  section  3253." 
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Now,  to  proceed  further,  the  allegation  is  made 
under  paragraph  5,  which  has  been  denied  as  to 
the  quantity  of  distilled  spirits  alleged  to  have  been 
distilled  in  a  particular  month  as  to  which  your 
Honor  heard  the  evidence  and  the  testimony  as  to 
the  failure  to  include  in  the  computation  in  arriv- 
ing at  this  figure  distilling  material  in  overflow 
tanks  having  a  substantial  number  of  gallons  ca- 
pacity in  arriving  at  the  calculation  in  question.  It 
is  our  position  that  it  was  incumbent  upon  the 
Government  to  establish  the  fact,  first,  that  a  tax 
had  assessed  and  to  establish  the  method  and  the 
form  of  [76]  arriving  at  that  tax,  and  then  a  com- 
pliance with  the  regulations  and  rules  and  laws 
relative  thereto  as  to  the  imposition  and  assess- 
ment of  that  tax  and  the  efforts  made  in  connec- 
tion with  the  collection  of  that  tax,  all  of  which  it 
is  our  position  has  not  been  set  forth  nor  estab- 
lished so  far  as  the  testimony  that  has  been  intro- 
duced. 

Then  the  more  crucial  point,  if  your  Honor 
please,  in  paragraph  6  of  the  complaint.  The  com- 
plaint alleges  without  specifying  the  exact  date 
that  on  December  26th  and  27th  the  Livermore 
Winery  removed  from  the  premises  the  same  quan- 
tity of  the  distilled  spirits  and  that  the  tax  thereon 
fixed  by  this  section  became  due  and  payable,  and 
mind  you,  not  until  there  had  been  a  removal  from 
it,  and  then  we  hear  testimony  to  the  effect  that 
there  was  no  distilled  spirits  removed  from  the 
])remises.  As  a  matter  of  fact,  this  is  the  gist  oF 
their  cause  of  action,  that  it  had  been  removed,  and 
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in  the  examination  of  the  witnesses  thev  have  indi- 
cated,  that  is  the  one  that  testified,  did  not  observe 
any  removal  of  the  distilled  spirits,  and  that  that 
which  he  gauged  and  checked  on  was  only  that 
within  the  distillery  premises,  itself.  There  is  no 
evidence  to  support  the  allegation,  in  my  opinion, 
here,  and  none  that  has  been  introduced  so  far  as  I 
could  at  this  time  recall  indicating  wherein  any 
distilled  spirits  so  alleged  to  have  been  removed 
in  any  quantity  whatever  has  been  removed  from 
the  premises.  Moreover,  the  testimony  was  that 
so  far  [77]  as  the  manufacture  is  concerned  that 
probably  there  was  no  action  on  December  27th 
and  as  a  matter  of  fact  if  the  loss  occurred  by 
reason  of  the  closing  down  of  the  still  at  or  around 
12  o'clock,  that  any  loss  would  have  been  suffered 
on  the  27th  rather  than  on  the  26th  of  December, 
1936. 

They  have  alleged  in  paragraph  7  that  in  com- 
pliance with  law  they  levied  and  assessed  against 
the  defendant  this  tax,  and  yet  we  have  no  in- 
formation, no  evidence  introduced  indicating  the 
method  of  procedure  that  has  been  followed.  All 
that  we  have  is  an  exhibit  that  was  introduced  to 
the  effect  that  there  was  mailed  to  the  Livermore 
Winery  at  Livermore,  California,  the  notice  and 
demand  for  tax,  and  also  a  notice  and  demand  for 
a  payment  without  any  evidence  it  was  mailed 
within  the  statutory  period,  the  number  of  days  that 
is  required  in  connection  with  that  notice;  hence 
there  has  not  been  a  compliance  with  the  law  in  so 
far  as  that  is  concerned. 
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Then  we  have  attached  under  that  paragraph 
as  an  exhibit  to  the  complaint  an  alleged  notice 
which  is  admitted  of  May  25,  1939,  making  demand 
upon  Livermore  Winery  and  the  Saint  Paul  Mer- 
cury Indemnity  Company.  That,  incidentally,  has 
been  introduced  in  evidence  here  as  Plaintiff's  Ex- 
hibit No.  3,  in  which  the  same  information  appears. 
Hence,  it  is  our  contention  that  there  was  not  a 
notice  as  required  or  any  compliance  with  the  law 
advising  the  Saint  Paul  Mercurv  Indemnitv  of 
the  amount  of  its  liability,  if  any,  as  surety  imder 
the  bond  w^hich  [78]  was  admitted,  and  conse- 
quently we  believe  that  as  a  surety  they  are  enti- 
tled to  be  notified  as  to  what  liability  they  might 
expect,  and  what,  under  those  circumstances,  they 
must  meet  and  be  able  to  establish,  all  of  which 
was  incumbent  upon  the  plaintiff  to  establish. 

We  have  denied  both  specifically  and  generally 
that  there  was  any  sum  of  money  that  was  owing 
to  the  Government.  And  under  the  decision  of 
United  States  v.  Freeman,  157  Fed.  195,  it  has 
been  held  that  it  is  sufficient  defense  on  the  part 
of  the  defendant  to  merely  deny  that  they  were  not 
indebted  in  any  sum  whatever  in  connection  with 
that  which  was  sued  upon,  and  that  the  Govern- 
ment has  the  burden  of  proof  of  establishing  the 
tax,  if  any,  and  how  it  was  arrived  at. 

Now,  it  is  because  of  those  facts  we  are  asking 
that  there  be  a  judgment  in  favor  of  the  defend- 
ants. 

The  Court:  I  am  going  to  deny  all  of  these  mo- 
tions at  this  time,  with  this  thought  in  mind;  you 
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may  renew  them  at  the  close  of  the  case,  so  that 
you  do  not  lose  any  of  your  rights. 

Mr.  Guerard:  Your  Honor  does  not  want  me 
to  go  on  with  the  argument  of  the  case? 

The  Court:     No. 

Mr.  Fouke:  At  this  time  I  would  like  to  call 
Mr.  Antonini.  [79] 


G.  B.  ANTONINI, 

called  as  a  witness  for  defendants;  sworn. 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
court,  please? 

A.     G.  B.  Antonini. 

Mr.  Fouke:  Q.  Where  do  you  reside,  Mr.  An- 
tonini ? 

A.     798  Green  Street,  San  Francisco. 

Q.  Were  you  residing  there  on  December  30, 
1936  ?  A.     Yes. 

Q.  I  hand  you  what  purports  to  be  a  letter,  re- 
ferring to  Plaintiff's  Exhibit  No.  4,  purporting 
to  bear  your  signature,  dated  December  30,  1936, 
and  addressed  to  the  District  Supervisor,  Internal 
Revenue  Service,  Alcohol  Tax  Unit,  San  Francisco, 
California,  and  ask  you  whether  or  not  this  is  your 
signature,  or  a  reproduction  of  your  signature. 

A.     That  is  my  signature. 

Q.     That  is  your  signature?  A.     Yes. 

Q.  Will  you  tell  me  at  what  time  and  place 
your  signature  was  affixed  to  the  original  of  this 
document  ? 
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(Testimony  of  G.  B.  Antonini.) 
A.     I  think  it  was  in  Mayhew's  office. 
Q.     In  whose  office "? 
A.     Mayhew's  office. 

Q.     Where  was  that? 

A.  I  don't  know  the  number,  it  was  on  Market 
Street. 

Q.     In  what  city?  A.     San   Francisco. 

Q.  Do  you  know  who  else  was  there  on  that  oc- 
casion ? 

A.  There  was  somebody  else  there,  I  don't  recall 
now,  I  could  not  tell  you  who  was  there. 

Q.  Have  you  any  recollection  as  to  how  many 
people  were  there  ?  [80] 

A.  I  know  there  were  two  or  three  parties  there, 
I  couldn't  remember  who  it  was.  I  know"  Mr.  May- 
hew  was  there. 

Q.     Do  you  recognize  anybody  in  the  courtroom 
as  having  been  present  on  that  occasion? 
A.     I  don't  know. 

Q.  Do  you  recall  whether  this  gentleman — would 
you  please  stand  up,  Mr.  Bulfinch — do  you  recall 
this  gentleman  being  present  on  that  occasion? 

A.  I  may  be  mistaken,  but  I  don't  think  I  ever 
seen  him;  I  don't  remember  ever  seeing  him  before. 

Mr.  Guerard :  Let  the  record  show  that  the  wit- 
ness who  stood  up  was  Mr.  Bulfinch,  who  has  here- 
tofore testified. 

Mr.  Fouke:  Q.  Now,  then,  directing  your  at- 
tention to  the  contents  of  this  letter,  which  1  would 
like  to  have  you  examine,  were  you  on  that  date 
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familiar  witli  the  facts  that  are  set  forth  in  that 

letter?  A.     I  was  not. 

Q.  Can  you  give  any  explanation  as  to  this  in- 
formation and  how  it  was  placed  in  this  document? 

A.  Well,  I  don't  remember.  I  was  in  Mayhew's 
office  and  that  was  made  up,  on  Market  Street,  but 
I  was  not  familiar  with  that,  because  I  was  not 
on  the  premises,  I  didn't  know  anything  about  it. 

Q.  You  say  you  were  not  on  the  premises.  Were 
you  engaged  in  other  business?  A.     Yes. 

Q.  What  business  were  you  engaged  in  on  De- 
cember 26,  1936,  other  than  President  of  the  Liv- 
ermore  Winery? 

A.     You  mean  outside  of  that  ? 

Q.     Yes. 

A.     I  was  in  the  garage  business.  [81] 

Q.  How  much  of  your  time  w^as  devoted  to  each 
business  ? 

A.     Well,  I  would  go  from  one  place  to  the  other. 

Q.  About  what  proportion,  50  per  cent  in  each, 
or  10  per  cent  in  one  place,  or  20  per  cent? 

A.  I  would  put  in  some  time  in  one  place  and 
some  time  in  the  other. 

Q.  Where  did  you  put  in  your  time  as  to  the 
Livermore  Winery? 

A.     Well,  in  the  San  Francisco  office. 

Q.  Where  was  the  office  of  the  Livermore  Win- 
ery at  that  time? 

A.  Broadway  Street  between  Kearny  and  Mont- 
gomery. 


148  St,  Paul  Merciiry-Indemnity  Co.,  et  al., 

(Testimony  of  G.  B.  Antonini.) 

Q.  It  was  not  located  on  another  street  on  that 
occasion,  on  Clay  and  Fillmore? 

A.  Well,  I  was  not  connected  with  the  firm  at 
that  time,  at  all. 

Q.  So  that  on  December  30,  1936,  the  office  of 
the  Livermore  Winery  was  on  Broadway? 

A.     Broadway. 

Q.     On  Broadway  Street  in  San  Francisco? 

A.     Yes. 

Q.  It  v/as  not  at  the  corner  of  Clay  and  Fill- 
more? 

A.  No,  I  don't  know  anything  about  that,  be- 
cause I  was  not  connected  with  it  then. 

Q.  In  connection  with  your  duties  with  the  Liv- 
ermore Winery,  were  they  in  San  Francisco  or 
elsewhere  ? 

A.  When  I  was  connected  with  the  Livermore 
Winery  I  was  in  San  Francisco ;  the  winery  was  in 
Livermore.    The  main  office  was  in  San  Francisco. 

Q.  What  particular  duties  with  respect  to  the 
Livermore  Winery  did  you  handle  and  where? 

A.     San  Francisco. 

Q.     What  did  you  do? 

A.  I  signed  different  papers  for  the  [82]  cor- 
poration. 

Q.  On  December  26,  1936,  were  you  in  Liver- 
more, California?  A.     No. 

Q.  Were  you  in  Livermore  on  December  27, 
1936?  A.     No. 

Q.     Or  December  28,  1936? 

A.     I  don't  think  so. 
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Q.     Or  December  29,  1936  ? 

A.  No,  I  was  not  there  at  that  time,  at  all.  I 
know  I  was  not  there  those  days.  It  is  so  long  ago 
I  don't  remember  what  days  I  was  there,  but  I 
know  I  was  not  there  those  days,  I  was  in  the  City. 

Q.     You  knew  you  were  in  the  City? 

A.     I  was  in  the  City. 

Q.  According  to  this  letter  it  says,  '^At  11:50 
p.m.  Saturday,  December  26,  1936,  the  distiller, 
Joe  Renteria,  attached  a  warehouse  hose  to  valve 
into  the  distilling  material  pipe-line  leading  to  top 
tank  and  turned  on  water,  the  purpose  being  to 
flush  out  pipes  and  column  through  the  slop  line. 
The  distiller  neglected  to  open  the  valve,  and  if 
such  had  been  done  the  water  would  have  passed 
through  the  still  discharging  through  slop  line.  The 
water  was  turned  off  by  an  employee  at  the  plant 
at  9:15  a.m.  Sunday  morning,  December  27,  1936. 
It  was  then  discovered  that  the  oversight  on  the 
part  of  the  distiller  in  not  opening  the  slop  line 
valve  caused  the  water  to  run  through  the  still  and 
overflow  brandy  receiving  tank  No.  2,  which  was 
in  use  at  that  time,  and  which  held  approximately 
1854  gallons  of  brandy  at  155  proof,  or  2673.70 
proof  gallons.  Receiving  tank  No.  1  was  not  in  use 
and  was  found  [83]  half  full  of  water.'' 

Did  you  make  that  statement  on  that  occasion? 

A.  I  made  no  statement  of  that  at  all  because 
I  didn't  know.  I  must  have  got  that  in  Mayhew's 
office  from  some  person,  I  don't  know  who  it  was. 
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We  had  some  discussion  there,  and  then  Mr.  May- 
hew  gave  me  something  to  sign. 

Q.     Do  you  know  Joe  Renteria? 

A.  I  may  have  known  him  at  that  time  because 
he  was  up  there,  but  if  I  saw  him  now  I  don't  think 
I  would  recognize  him. 

Q.  Did  you  have  any  discussion  with  Joe  Ren- 
teria between  December  26  and  December  30,  1936  ? 

A.  I  didn't  see  him  at  that  time,  I  never  seen 
him. 

Q.     Did  you  have  any  discussion  with  him? 

A.     No. 

Q.     You  never  talked  with  him  ? 

A.     Never  talked  with  him. 

Q.  Then  you  don't  know  of  your  own  knowl- 
edge that  these  statements  are  true  as  to  what  the 
distiller  Joe  Renteria  may  have  done  on  that  par- 
ticular day,  December  26,  1936,  do  you? 

A.     No,  I  don't  know  anything  about  it. 

Q.  Nor  do  you  know  whether  he  attached  a 
warehouse  hose  to  the  valve  into  the  distilling  mate- 
rial pipe  line  leading  to  top  tank  and  turned  on 
the  water?  A.     No. 

Q.  Nor  for  what  purpose  that  was  done,  it  was 
intended  for? 

A.  I  don't  know.  I  am  not  familiar  with  the 
situation,  at  all. 

Q.  You  are  not  familiar  with  the  situation,  at 
all  ?  A.     No. 

Q.  Then  you  don't  know  whether  the  distiller 
neglected  to  open  [84]  the  valve  and  if  such  had 
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been  done  the  water  would  have  passed   through 

the  still  discharging  through  slop  line"? 

A.     I  didn't  know  anything  about  it. 

Q.  Nor  do  you  know  whether  the  water  was. 
turned  off  by  an  employee  at  the  plant  at  9:15  a.  m. 
Sunday  morning,  December  27,  1936,  of  your  own 
knowledge  ?  A.     No. 

Q.  Nor,  as  it  is  stated  there,  it  was  then  dis- 
covered that  the  oversight  on  the  part  of  the  distiller 
in  not  opening  the  slop  line  valve  caused  the  water 
to  run  through  the  still  and  overflow  brandy  receiv- 
ing tank  No.  27? 

A.     I   don't   know   anything   about    it. 

Q.  Do  you  know  where  this  information  was  ob- 
tained from? 

A.  Well,  just  as  I  say,  I  must  have  got  that  in- 
formation in  Mayhew's  office. 

Q.  Did  you  have  any  information  before  you 
came  to  Mr.  Mayhew's  office  on  this  day? 

A.  I  heard  that  something  was  happening  in  the 
winery  from  Mr.  Groci,  but  I  don't  know  anything 
about  it,  because  I  was  not  there. 

Q.     Then  did  you  write  this  letter,  yourself? 

A.     No. 

Q.  Was  it  written  by  you  or  your  dictation — 
did  you  dictate  it  to  anyone?  A.     No. 

Q.  Did  you  authorize  anybody  to  dictate  it  for 
you  in  this  form  ?  A.     I  did  not. 

Q.     When  did  you  first  see  this  letter? 

A.  I  see  that  letter  now,  but  as  I  say,  if  I  signed 
it  I  must  have  signed  it  at  that  [95]  time,  and  if  I 
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signed  it  at  that  time  I  signed  it  on  the  advice  of 

Mr.  Mayhew;  it  was  probably  told  me  to  sign  it. 

D.  Do  you  know  whether  Mr.  Mayhew  was  pres- 
ent on  that  occasion?  Was  he  or  not? 

A.     I  think  he  was. 

Q.  You  said  there  w^ere  two  or  three  people 
there. 

A.  There  were  other  people  there  besides  May- 
hew and  I,  but  I  don't  know  who  they  were. 

D.  Do  you  recall  at  this  time  who  handed  this 
letter  to  you? 

A.  I  don't  know%  it  is  so  long  ago  I  couldn't 
remember. 

Q.  But  you  do  recall  that  it  was  prepared  and 
handed  to  you? 

A.  It  was  prepared  and  handed  to  me ;  there  was 
some  discussion  and  then  Mr.  Mayhew  advised  m.e 

ft/' 

to  sign  it. 

Q.  Were  any  of  these  statements  made  by  any 
of  the  gentlemen  present  other  than  Mr.  Mayhew, 
if  he  was  present? 

A.  Well,  as  I  say,  somebody  besides  Mr.  Mayhew 
was  there,  but  I  don't  know  who  it  was,  I  couldn't 
remember  who  it  was. 

Q.  Do  you  recall  whether  it  was  an}^  officer  of 
the  United  States  Government? 

A.  Well,  I  guess  it  was  some  agent  or  some  in- 
spector, or  somebody,  but  1  don't  remember  the 
name;  I  don't  remember  who  it  was  because  it  was 
too  long  ago ;  there  must  have  been  somebody  there. 
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Q.  Do  you  know  whether  that  representative 
made  this  statement  to  you  at  that  time? 

A.  I  don't  remember,  it  is  impossible  for  me  to 
remember,  it  was  a  long  time  ago  and  I  don't  re- 
member. 

Q.  Do  you  recall  having  signed  the  original  of 
this  exhibit  in  [86]  the  presence  of  A.  P.  Bulfinch 
on  the  SOth  of  December,  1936? 

A.  Well,  I  don't  remember,  I  couldn't  say.  May- 
be I  did,  maybe  not;  I  don't  remember;  I  couldn't 
say  one  way  or  the  other. 

Q.  Do  you  recall  having  been  sworn  and  sub- 
scribing to  this  statement  on  that  occasion  ? 

A.  Maybe  I  did  and  maybe  not.  I  don't  think  I 
did.  I  don't  think  I  would  swear  to  anything.  It  is 
my  recollection  that  I  did  not  swear  to  anything, 
but  still  I  could  make  a  mistake.  It  is  too  long  ago 
for  me  to  remember,  but  I  would  say  no. 

Q.  As  to  the  rest  of  the  information  in  here,  this 
was  all  prepared  and  put  in  here  and  you  had  no 
knowledge  of  it  at  that  time? 

A.     That  is  right. 

Mr.  Guerard:     Don't  lead  the  witness. 

The  Court:  He  does  not  remember  anything 
about  it,  that  is  the  substance  of  it. 

Mr.  Fouke:  He  did  testify  that  he  personally 
did  not  write  it  and  it  was  not  written  at  his  direc- 
tion, and  he  does  recall  that  there  w^as  someone  pres- 
ent. 

The  Court :     Do  you  remember  who  was  present  ? 


154  St,  Paul  Mercury-Indemnity  Co,,  et  al., 

(Testimony  of  G.  B.  Antonini.) 

A.  There  was  somebody  there,  but  I  couldn't 
say  who  it  was,  it  is  too  long  ago,  I  don't  remember. 

Mr.  Fouke:  Q.  Your  testimony  is  you  did  not 
dictate  it,  and  you  did  not  authorize  it? 

A.  I  had  nothing  to  do  with  the  writing  or  dic- 
tation. 

Q.  You  signed  it  because  you  were  told  to  sign 
it?  [87] 

A.  I  was  pretty  close  to  Mr.  Mayhew  and  he 
advised  me  to  sign  it. 

Cross-Examination 

Mr.  (xuerard:  Q.  Mr.  Antonini,  there  is  no 
question  but  what  you  signed  this  paper  that  has 
just  been  exhibited  to  you? 

A.     That  I  signed  it,  yes. 

Q.     You  admit  you  signed  it? 

A.     That  is  my  signature. 

Q.  You  admit  that  you  signed  it  in  your  official 
capacity  as  president  of  the  Livermore  Winery, 
Inc.,  did  you  not? 

A.     Well,  I  signed  as  president  at  that  time,  yes. 

Q.     You  were  president?  A.     Yes. 

Q.  You  admit  that  you  signed  it  in  your  official 
capacity,  do  you  not?  A.     Yes. 

Q.     You   were   the   president?  A.     Yes. 

Q.  But  as  I  understand  the  substance  of  your 
testimony  it  is  that  wliile  you  signed  it,  and  you 
admit  signing  it,  you  did  not  actually  see  the  typ- 
ing of  the  letter? 

A.     That  is  the  letter,  no. 

Q.     You  don't  know  who  typed  it?  A.     No. 
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Q.  You  don't  know  who  was  present  except  pos- 
sibly Mr.  Maybew,  is  that  correct? 

A.     I  saw  Mr.  Mayhew  there. 

Q.     Mayhew  w^as  there?  A.     Yes. 

Q.     Tell  the  Court  who  Mr.  Mayhew  was. 

A.  He  had  an  office  where  they  make  the  reports 
for  the  Government  for  the  winery. 

The  Court:     Is  he  a  Government  officer? 

A.  No,  he  is  not  a  Government  officer.  He  is  a 
man  in  business  and  they  charge  [88]  so  much  a 
month  to  make  out  the  reports. 

Mr.  Guerard :  Q.  In  other  words,  he  was  work- 
ing under  your  direction,  w^as  he,  a  servant  of  the 
corporation  ? 

Mr.  Pouke :  I  object  to  that  on  the  ground  that 
the  question  has  already  been  asked  and  answered, 
and  he  said  he  was  in  business  and  charged  so  much. 

Mr.  Guerard:     This  is  cross-examination. 

Mr.  Pouke:     But   I   am  making  that   objection. 

Mr.  Guerard :  Q.  Mr.  Mayhew  was  paid  by  the 
w^inery  for  the  services  which  he  performed? 

A.  Yes,  any  winery  that  he  takes  care  of  those 
things,  make  a  report  or  anything  like  that,  they 
certainly  have  to  be  compensated. 

Q.  And  he  was  present  when  this  data  was  ac- 
cumulated and  dictated  to  someone  and  later  signed 
by  you,  isn't  that  a  fact? 

A.  I  don't  know  who  dictated  it,  I  signed  it,  be- 
cause my  signature  is  there.  I  know  that,  but  I  don't 
know  who  dictated  the  letter,  I  don't  know  that. 

Q.     Mr.   Antonini,   is   it   customary   for  you   as 
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president  of  this  corporation  to  sign  papers  and 
swear  to  them  and  not  know  the  truth  of  the  eon- 
tents  of  the  documents  which  you  signed? 

A.  Well,  I  suppose  it  was  read  to  me,  and  I  knew 
what  I  was  signing,  because  I  read  the  document 
there ;  w^e  had  a  little  discussion  and  then  Mr.  May- 
hew  told  me  to  sign  it. 

Q.  You  believed  it  to  be  true  when  you  signed  it, 
didn't  you? 

A.  Well,  that  was  the  information  they  gave  me, 
but  I  wasn^t  [89]  there  to  know  it  was  true  or  not. 

Q.  But  upon  that  information  you  believed  it  to 
be  true? 

A.  I  took  it  for  granted.  I  suppose  I  was  advised 
by  Mr.  Mayhew  to  sign  it  and  I  signed  it. 

Q.  Even  today  you  admit  that  it  is  true,  don't 
you? 

A.  I  don't  know  if  it  was  true  or  not;  I  was 
not  there  to  certify  it  was  true;  it  was  represented 
to  me  that  way,  but  I  don't  know  if  it  is  true,  or 
not. 

Q.     You  don't  know  whether  it  is  true,  or  not? 

A.     I  don't  know,  no. 

Q.     J>ut  you  signed  it?  A.     I  did  sign  it. 

Q.  Now,  you  say  you  were  not  at  the  plant  on 
December  26th,  27th,  28th,  29th,  and  30th  of  De- 
cember, 1936.  Is  that  correct  ?  You  were  not  at  Liv- 
ermore,  were  you?  A.     No,  I  was  not  there. 

Q.     That  is  your  testimony? 

A.     That  is  my  recollection. 

Q.     Where  were  you  on  December  22,  1936? 
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A.     I  don't  remember. 

Q.     Where  were  you  on  January  1,  1937? 

A.  Well,  you  ask  me  something  I  couldn't  an- 
swer. 

Q.  In  other  words,  you  are  simply  guessing  that 
you  were  not  there  on  December  26th'? 

A.  I  am  pretty  sure  I  was  not;  that  was  after 
Christmas  and  I  was  at  home.  I  would  go  up  to 
Livermore  once  in  a  while,  I  couldn't  say  I  was 
just  there  a  certain  day,  because  I  don't  know  the 
day.  I  used  to  go  there,  I  used  to  go  several  times, 
and  I  couldn't  tell  you  the  day  I  was  there. 

Q.  It  is  your  testimony  that  the  office  of  the 
winery  in  [90]  December,  1936,  was  on  Broadway 
Street  in  San  Francisco'?  A.     Yes. 

Q.  Didn't  the  winery  have  some  sort  of  an  of- 
fice where  records  are  kept  at  Livermore  also? 

A.  Well,  there  was  bookkeeping  in  the  winery 
and  there  was  also  bookkeeping  in  the  office.  What 
do  you  mean,  what  kind  of  records  do  you  mean? 

Q.  Well,  is  it  true  that  all  the  records  pertain- 
ing to  manufacture  of  brandy  or  distilled  spirits, 
or  whatever  you  were  making  out  at  Livermore 
was  kept  at  Livermore  and  not  at  the  Broadway 
address  that  you  have  just  stated? 

A.  I  think  they  were  compelled  by  the  Govern- 
ment to  keep  them  at  the  winery. 

Q.  I  think  that  answers  the  question.  They  were 
kept  out  there?  A.     Yes. 

Q.  In  the  office  in  San  Francisco  what  records 
w^ould  you  keep  there,  if  any? 
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A.  Well,  we  had  the  seal,  and  also  the  collec- 
tions, and  things  like  that.  That  is  what  I  call  the 
office. 

Q.  Did  you  ever  talk  to  Mr.  Renteria  about  this 
matter?  A.     I  did  not  talk  to  him. 

Q.     You  never  have? 

A.  I  don't  think  I  talked  to  him.  Maybe  I  talked 
a  little  to  him  if  I  saw  him  when  I  came  up  to  the 
winery.  I  don't  remember  if  I  did. 

Q.     You  did  not  talk  to  him  yesterday? 

A.  I  was  not  here  yesterday;  I  did  not  see  him 
yesterday. 

Q.    You  were  not  here  yesterday?  A.     No. 

Mr.  Guerard:  Mr.  Renteria,  wall  you  please 
stand  up?  Is  Mr.  Renteria  in  court?  (No  response.) 

Q.  Was  Mr.  Groci  the  vice-president  of  your 
winery  ?  A.     Yes. 

Q.     What  were  his  duties? 

A.  He  was  out  at  the  winerv  at  Livermore,  in 
charge  of  the  winery. 

Q.     He  had  charge  of  the  winery? 

A.     He  took  care  of  the  winery. 

Q.  In  other  words,  he  was  in  charge  of  the  manu- 
facture, is  that  right? 

A.  I  don't  know  what  he  was  in  charge  of.  I 
know  he  took  care  of  the  winery.  That  is  all  I  know  ; 
what  department  he  was  in  charge  of  I  couldn't 
tell  you. 

Q.  The  Livermore  Winery,  Inc.  is  a  corporation, 
is  it  not?  A.     Yes. 
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Q.  You  were  duly  elected  president  of  that  cor- 
poration ?  A.     Yes. 

Q.  And  Mr.  Groci  was  duly  elected  vice-presi- 
dent? A.     At  that  time,  yes. 

Q.  You  both  held  those  positions  on  December 
26,  27,  and  28,  1936,  is  that  correct?  A.     Yes. 

Q.  As  I  vniderstand  it,  in  order  to  be  as  brief 
as  possible,  this  exhibit  No.  4  which  has  been  shown 
to  you,  I  think  you  have  admitted  signing  that  in 
your  official  capacity,  is  that  correct  ?  A.     Yes. 

Q.  And  it  bears  the  official  seal  of  the  corpora- 
tion, does  it  not? 

A.     I  don't  see  any  seal  of  the  corporation  there. 

Q.  I  will  show  you  Exhibit  No.  4,  which  you 
have  heretofore  seen,  and  call  your  attention  to  the 
seal  appearing  on  the  second  page  thereof,  and  ask 
you  if  that  is  the  seal  of  the  corporation.  [92] 

A.  Oh,  yes,  I  didn't  see  it,  that  is  right,  that  is 
the  seal  of  the  corporation. 

Q.     That  is  the  seal  of  the  corporation? 

A.    Yes. 

Q.     That  seal  was  in  your  office,  was  it  not? 

A.     In  Mr.  Mayhew's  office. 

Q.     He  was  your  agent,  is  that  right? 

A.     Well,  he  was  employed  by  the  w^inery. 

The  Court:     Is  that  all  from  this  witness? 

Mr.  Guerard:     That  is  all. 

Redirect  Examination 

Mr.  Pouke:  Just  one  question  on  that  seal.  Was 
this  seal  affixed  in  your  presence? 
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A.  I  couldn't  remember  if  that  was  done.  Mr. 
Mayhew  put  the  seal  of  the  corporation  on  these 
papers;  I  couldn't  say  if  he  did  it  when  I  was  there 
or  w^hen  I  was  not  there,  I  don't  remember. 

Q.  Was  Mr.  Mayhew  on  the  salary  roll  as  an 
employee  of  the  Livermore  Winery  on  that  day,  or 
did  you  hire  him  for  different  jobs  from  time  to 
time  and  pay  him  for  his  services? 

A.  No,  I  think  we  used  to  give  him  so  much  a 
month;  he  used  to  charge  very  little. 

Q.  Was  he  an  employee  of  yours,  or  merely  hired 
to  render  independent  service  to  the  corporation? 

Mr.  Guerard:     I  object  to  the  question. 

Mr.  Fouke:  I  will  reframe  the  question.  Q. 
Was  Mr.  Mayhew  engaged  in  business  on  Market 
street  under  [93]  his  own  name  on  December  30, 
1936?  A.     He  was. 

Q.  Was  he  handling  various  accounts  for  differ- 
ent concerns,  do  vou  know? 

A.     That  was  his  general  business,  to  do  that. 

Q.  And  the  account  of  the  Livermore  Winery 
was  one  of  the  many  that  he  was  handling  on  that 
occasion,  is  that  right? 

A.  I  presume  so,  because  I  know  that  was  his 
business,  doing  work  for  different  wineries. 

Q.  Did  you  have  control  over  his  method  of 
corporations  or  his  business,  or  where  he  did  busi- 
ness? A.     No. 

Mr.  Fouke :  That  is  all.  I  would  like  to  call  Mr. 
Maloni. 
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called  for  the  defendant;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court?  A.     John  Maloni. 

Mr.  Fouke:  Q.  Mr.  Maloni,  where  do  you  re- 
side, where  do  you  live*?  A.     Livermore. 

Q.     Where  were  you  living  on  December  27,  1936 "? 

A.     Livermore. 

Q.  On  Sunday  morning,  December  27,  1936,  at 
or  about  the  hour  of  nine  o'clock  a.m.  where  were 
you,  if  you  know?  A.     I  was  in  the  winery. 

Q.     What  winery?  A.     Livermore  Winery. 

Q.     Located  where  ?  A.     West  Third  Street. 

Q.     In  what  city?  A.     Livermore. 

Q.  On  that  occasion  what  was  the  reason  for 
your  presence  there,  [94]  if  any?  Why  were  you 
there?  A.     I  was  there  to  feed  the  dogs. 

Q.  Had  you  been  there  prior  to  that  time  on 
that  day,  or  did  you  go  there  before,  or  at  or  about 
that  time?  A.     I  go  there  about  that  time. 

Q.  Where  did  you  go  on  the  premises  of  the 
Livermore  Winery  at  about  that  time? 

A.  I  went  into  the  workshop  to  get  the  feed  for 
the  dogs. 

Q.     In  what  shop?  A.     The  work  shop. 

Q.  Where  is  that  located  in  connection  with  the 
distillery  in  the  premises  of  the  Livermore  Winery  ? 

A.     It  is  close  to  the  distillery. 

Q.     Is  it  in  the  same  building? 

A.     The  same  building. 
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Q.  On  that  occasion  were  you  employed  by  the 
Livermore  Winery  ?  A.     Yes. 

Q.  How  long  had  you  been  working  for  that 
concern?  A.     Since  about  November,  1933. 

Q.     1933!  A.     Yes. 

Q.  Were  you  working  for  the  Livermore  Winery 
on  December  27,  1933 '^  A.    Yes. 

Q.  Had  you  been  working  for  them  before  that 
date?  A.     Yes. 

Q.  Had  you  been  requested  by  anyone  to  go  to 
the  winery  to  feed  the  dogs  on  that  day? 

A.     Yes. 

Q.  At  that  time  what,  if  anything,  did  you  ob- 
serve in  the  distillery  premises  where  you  went  on 
that  occasion? 

A.  I  went  inside  of  the  workshop  to  get  feed 
for  the  dogs  and  saw^  brandy  [95]  running  over  the 
top  of  the  tank. 

Q.     It  was  running  over?  A.     Yes. 

Q.  AVas  it  running  over  at  the  time  you  ob- 
served it?  A.     Yes. 

Q.  Did  you  observe  brandy  at  any  other  place 
than  running  out  of  the  tank? 

A.     I  saw  it  on  the  floor. 

Q.  As  to  the  floor,  if  you  know,  what  kind  of  a 
floor  is  there  in  the  distillery  premises? 

A.     A  concrete  floor. 

Q.     In  the  entire  premises? 

A.     Part  dirt  floor. 

Q.  Did  you  observe  any  brandy  on  the  concrete 
floor?  A.     Yes. 
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Q.     Did  you  observe  any  brandy  on  the  dirt  floor  ? 

A.     I  don't  remember  seeing  any  on  the  dii*t  floor. 

Q.     Did  you  observe  whether  the  floor  was  damp  '^ 

A.     I  don't  remember. 

Q.  Did  you  see  any  brandy  outside  the  distillery 
premises  ?  A.     Yes. 

Q.     Did  you  see  any?  A.    Yes,  on  the  floor. 

Q.     In  the   distillery  premises'? 

A.     In  the  distillery  premises. 

Q.  Now,  then,  what  did  you  do?  Did  you  ob- 
serve what  was  causing  the  brandy  to  flow  over  the 
tank?  A.     No. 

Q.     What  did  you  do  at  that  time,  if  anything? 

A.  I  ran  dow^n  to  call  Mr.  Kennedy  and  let  him 
know^  about  it,  because  it  was  running  on  the  floor. 

Q.     Was  that  Douglas  Kennedy? 

A.     Douglas  Kennedy. 

Q.     How  far  away  from  the  winery  did  he  live? 

A.     About  three  blocks.  [96] 

Q.     Did  you  ask  him  to  come  to  the  winery? 

A.     Yes. 

Q.     Did  he  come  with  you?  A.     Yes. 

Q.  About  what  time  did  you  get  back  to  the 
wdnery  ? 

A.     About  9:15,  fifteen  minutes  after  nine. 

Q.  Did  you  observe  what,  if  anything,  Mr.  Ken- 
nedy did? 

A.     I  don't  know  exactlv  what  he  had  been  doing;. 

Q.  After  Mr.  Kennedy  got  there  did  the  brandy 
continue  to  run  over  the  tank? 

A.     No,  it  stopped  running  right  away. 
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Q.  What,  if  anything,  did  Mr.  Kennedy  do,  if 
you  know?  A.     Well — 

Q.     (Interrupting)  :     If  you  know,  if  you  saw. 

A.     I  couldn't  exactly  remember  what  he  did. 

Q.     Did  you  see  him  do  anything? 

A.  No,  because  he  was  ahead  of  me  on  the  steps 
to  go  up  in  the  still;  I  don't  know  exactly  what  he 
did. 

Q.  You  did  not  go  back  in  the  still  room  again, 
into  the  distillery  room? 

A.     Yes,  I  have  been  there. 

Q.     I  mean  on  that  day. 

A.  He  went  ahead  of  me,  I  called  him  from  his 
home. 

Q.  How  long  did  you  remain  on  those  winery 
premises  on  that  day? 

A.  I  don 't  exactly  remember,  I  think  I  left  about 
something  about  ten  o'clock. 

Q.     About  ten  o'clock? 

A.     Something  like  that. 

Q.  Before  you  left,  did  anyone  else  arrive  at 
the  premises?  A.     I  don't  remember.  [97] 

Q.  That  you  saw?  Did  you  see  anybody  else  come 
there  ?  A.     No. 

Q.     Was  Mr.  Kennedy  still  there  when  you  left? 

A.     Yes. 

Q.  Did  you  see  anyone  else  in  the  premises  be- 
fore you  left  there  ?  A.     No. 

Q.     You  left  about  ten  o'clock? 

A.     Something  like  that. 

Q.     And  didn't  return  until  when? 
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A.     The  next  day. 

Q.     The  next  day?  A.     The  next  morning. 

Q.  The  .next  morning  did  you  see  anybody  at 
the  premises? 

A.  Well,  Kennedy  was  there,  but  I  don't  re- 
member who  else  was  there  any  more. 

Q.  Was  there  any  officer  of  the  corporation 
there  ? 

Mr.  Guerard:  I  object  to  the  question  as  lead- 
ing. A.     I  don't  remember. 

The  Court:     He  don't  remember. 

Mr.  Fouke:  Q.  Would  you  say  that  there  were 
any  other  people  there? 

A.  I  think  there  were  some  working  men  around 
there,  but  I  don't  remember  who  was  there. 

Q.     You  don't  recall  anybody  else  being  there? 

A.     No. 

Q.  What  time  did  you  get  there  the  next  morn- 
ing? A.     At  eight  o'clock. 

Q.     That  was  December  27  ?  A.     Yes. 

Q.  What  time  w^as  it  that  you  left,  if  you  re- 
member? A.     That  is  December  27? 

Q.     December  27. 

A.     I  think  it  was  a  day  after  the  27th. 

Q.  You  were  not  there  after  ten  o'clock  on  De- 
cember 27th?  [98] 

A.     I  was  there  at  nine  o'clock  on  that  day. 

Q.     On  the  27th  ?  A.     Yes. 

Q.  And  on  the  28th  you  came  there  and  you 
did  not  see  anybody  around  the  place  except  work- 
men? A.     I  don't  remember  that. 
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Q.     What  did  you  say? 

The  Court:     He  said  he  doesn't  remember. 

Mr.  Fouke:  You  don't  remember  seeing  any- 
body there? 

A.  I  don't  know  who  was  there  or  if  there  was 
anyone  there. 

The  Court :     Is  that  all  from  this  witness  % 

Mr.  Fouke:     Yes. 

Cross-Examination 

Mr.  Guerard :  Q.  Are  you  still  employed  at  the 
winery.  A.     Not  now\ 

Q.  But  you  were  working  there  in  December  of 
1936,  and  particularly  on  December  26,  27,  and  28, 
is  that  right?  A.     Yes. 

Q.  On  the  morning  of  December  26th  you  sim- 
ply wxnt  to  the  distillery  for  the  purpose  of  feeding 
the  dogs,  is  that  correct?  A.     The  26th. 

Q.     Yes— no,  the  27th. 

A.     That  was  on  the  27th. 

Q.  On  the  27th  you  w^ere  simply  there  for  the 
purpose  of  feeding  the  dogs?  A.     Yes. 

Q.  While  you  were  there  you  noticed  tank  No. 
2  w^as  overflowing? 

Mr.  Fouke:     He  did  not  say  tank  No.  2. 

A.     I  don't  know  w^hich  tank. 

Mr.  Guerard:  Q.  There  was  a  tank  overflow- 
ing? [99] 

A.     There  was  a  tank  overflowing. 

Q.     You  don't  know  which  tank  it  was? 

A.     I  don't  remember  which  tank  it  was. 
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Q.  But  you  remember  that  some  tank  was  over- 
flowing ?  A.     Yes. 

Q.  You  remember  that  there  was  also  a  concrete 
floor  there  ^  A.     Yes. 

Q.  And  that  some  brandy  or  some  distilled 
spirits  of  some  sort  was  on  the  concrete  part  of  the 
premises "?  A.     Yes. 

Q.     But  there  was  none  that  you  saw  on  the  dirt  ? 

A.     I  don't  remember. 

Q.  Do  you  know  what  was  done  with  the  spirits 
or  whatever  might  have  been  on  the  concrete  part 
of  the  distillery? 

A.  I  couldn't  answ^er  that  question,  I  don't  un- 
derstand. 

Q.  You  didn't  sweep  it  out  into  the  sump,  did 
you?  A.     No. 

Q.  In  other  words,  you  did  not  do  any  work 
there  at  all  other  than  to  perform  this  chore  of  feed- 
ing the  dogs?  A.     No. 

Q.  Then  when  you  discovered  that  you  notified 
Mr.  Kennedy?  A.     Yes. 

Q.     And  Mr,  Kennedy's  job  was  what? 

A.     Well,  he  came  out  and  took  care  of  that. 

Q.     What  was  his  job? 

A.     He  was  in  charge. 

Q.     He  was  in  charge  there,  was  he? 

A.  I  don't  know  about  that,  but  he  used  to  run 
the  still  in  the  day  time. 

Q.     He  was  distiller  in  the  daytime  ? 

A.    Yes. 
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Q.     Then  you  went  to  his  house  about  three  blocks 
away?  A.     Yes.  [100] 

Q.     And  came  back  to  the  distillery  with  him? 

A.     Yes. 

Q.     That  is  about  all  you  really  know  about  it? 

A.     Yes. 

Mr.  Guerard:     That  is  all. 


GUIDO  GRANUCCI, 

called  as  a  witness  for  the  defendant ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
court?  A.     Guido  Granucci. 

Mr.  Fouke:  Q.  On  December  26th,  27th,  28th, 
29th,  and  30th,  1936,  where  did  you  reside? 

A.     1466  Chester  Street,  Livermore. 

Q.     Were  you  employed  at  that  time? 

A.    Yes. 

Q.     By  whom  were  you  employed? 

A.     Livermore  Winery,  Inc. 

Q.     What  were  your  duties? 

A.  Well,  taking  care  of  the  details  of  the  work 
around  the  winery. 

The  Court:     Manager?  A.     No. 

Q.     Superintendent  ? 

A.     No,  just  working  in  the  office. 

Q.     What  were  your  duties? 

A.  AVell,  taking  care  of  the  Government  rec- 
ords, and  orders  from  San  Francisco,  taking  care 
of  the  Government  stamps. 
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Mr.  Fouke:  Q.  Now,  on  December  26,  1936,  do 
you  know  whether  John  Maloni  was  employed  by 
the  Livermore  Winery?  A.     He  was. 

Q.     Do  you  know  what  his  duties  were  there? 
A.     He  was  doing  general  work  in  the  winery. 

Q.     In  the  winery?  A.     Yes.    [101] 

Q.  Did  your  duties  in  the  winery  include  the 
distilling  ? 

A.  No,  the  distilling  was  taken  care  of  by  day 
by  Douglas  Kennedy  and  Joseph  Eenteria  at  night. 

Q.  Do  you  know  w^ho  the  distiller  was  for  the 
Livermore  Winery  on  the  day  shift  on  December 
26,  1936? 

A.     Douglas  Kennedy  should  have  been. 

Q.     Do  you  know  whether  he  was  ? 

A.  Well,  I  was  not  there  at  the  time;  that  was 
his  regular  shift. 

Q.  In  other  words,  were  yovi  at  the  winery 
premises  on  December  26,  1936,  to  December  30, 
inclusive  ? 

A.  No,  I  was  in  Livermore,  but  I  was  not  there 
at  that  time. 

Q.  You  were  not  there  at  that  time? 

A.  No. 

Q.  Are  you  connected  with  the  Livermore  Win- 
ery at  the  present  time?  A.     Yes. 

Q.  What  is  your  position  with  the  winery? 

A.  Secretary. 

Q.  Secretary  of  the  corporation? 

A.  Yes. 
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Q.  Are  you  familiar  witli  the  premises  of  the 
Livermore  Winery?  A.     I  am. 

Q.  Were  you  famihar  with  the  premises  on  the 
date  that  I  mentioned,  at  or  about  that  time? 

A.     Yes. 

Q.  Will  you  state  the  number  of  tanks,  if  any, 
located  in  the  distilling  premises  of  the  winery  at 
that  time? 

A.  There  were  two  distilling  material  tanks  and 
two  brandy-receiving  tanks. 

Mr.  Guerard:     How  m.anv  tanks  in  all? 

A.  Four  tanks,  then  [102]  we  had  the  singling 
tank,  the  charging  tank,  and  an  overflow  tank. 

The  Court:     How  many,  in  all,  at  that  time? 

A.  There  were  seven  at  that  time,  approxi- 
mately. 

Mr.  Fouke:  Q.  Do  you  know  approximately 
the  capacity  of  those  sump  tanks  1  and  2? 

A.  Well,  there  was  one  approximately  200  gal- 
lons, and  one  approximately  400  gallons,  as  I  re- 
call. 

Q.  You  testified  there  were  seven  tanks.  Was 
one  of  those  tanks  what  you  call  a  singling  tank? 

A.     The  singling  tank  holds  about  150  gallons. 

Q.     Where  is  that  located  in  the  premises? 

A.     Below  the  tribox. 

Q.     Is  there  a  distilling  material  overflow  tank? 

A.     Yes. 

Q.  Do  you  know  about  how  many  gallons  capac- 
ity that  had? 

A.     That  would  hold  approximately  180  gallons. 
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Q.  Is  there  another  overflow  tank  of  about  398 
or  400  gallons  adjacent  to  the  sump  for  distilling 
material,  just  above  the  sump,  to  the  side? 

A.     No,  there  is  a  receiving  tank. 

Q.  ^How  many  gallons  was  that? 

A.  They  held  approximately  5000  gallons  apiece, 
I  tBink. 

Q.     They  are  likewise  brandy  tanks,  are  they  not? 

A.     Brandy  receiving  tanks. 

Q.     What  is  the  capacity  of  those,  if  you  know? 

A.  As  I  recall  about  3000,  one  of  them,  and 
about  2200. 

Q.  What  do  you  call  the  tank  which  is  just  above 
the  tank  under  the  still? 

A.     Singling  tank.  [103] 

Q.     That  is  a  singling  tank?  A.    Yes. 

Q.  Then  there  was  a  distilling  material  tank 
below  the  singling  tank.  About  what  capacity  was 
that  ? 

A.  That  was  around  three  or  four  hundred 
gallons. 

Q.  Now,  as  to  the  condition  of  the  premises,  do 
you  know  what  kind  of  a  floor  there  was  there? 

A.  Well,  for  the  brandy  receiving  tank  we  had 
concrete,  and  in  the  distillery  we  had  concrete,  and 
in  the  workshop,  which  was  right  next  to  the  dis- 
tillery, it  was  just  plain  dirt. 

Q.  Have  you  seen  the  plans  of  the  winery,  that 
is,  of  the  distillery — have  you  seen  those  in  the 
course  of  your  activities  in  connection  with  the 
winery  at  any  time?  A.     Oh,  yes,  I  have. 
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Q.  And  the  area  you  refer  to  is  within  the  area 
of  the  distillery  on  those  plans?  A.     Yes. 

Q.  Are  you  familiar  with  the  operation  of  the 
still?  A.     Not  very  much. 

The  Court:     He  is  an  office  man. 

Mr.  Fouke:  Q.  Have  you  worked  around  the 
still  at  any  time? 

A.     No.     I  w^ould  not  know  how  to  run  it. 

Q.  Did  you  ever  go  in  the  distillery,  itself,  in 
connection  with  your  duties,  to  get  any  records  or 
anything  ? 

A.  Yes,  in  making  out  the  reports  I  would  go  in 
and  ascertain  how  much  distilling  material  they 
had,  what  percentage  and  how  much  there  was  in 
the  tanks. 

Q.  Are  you  familiar  with  the  general  plan  of 
the  winery  and  [104]  the  buildings  in  the  winery 
premises?  A.     Yes,  I  think  so. 

Q.     As  they  were  at  that  time?  A.     Yes. 

Q.  What  building  is  adjacent  to  the  distillery 
to  the  northeast  of  the  winery,  do  you  know? 

A.  There  is  storage  there  and  also  a  shipping 
platform. 

Q.     By  shipping  platform  what  do  you  mean? 

A.  Well,  at  that  time  we  shipped  quite  a  bit  of 
wine  in  barrels,  and  we  had  a  spur  track  running 
back  of  the  winery,  and  the  barrels  were  on  the 
platform  and  loaded  onto  the  cars. 

Q.     That  was  to  the  north,  was  it,  or  northeast? 

A.     Northeast. 
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Q.  Then  at  the  easterly  portion  of  the  building 
what  was  there? 

A.  We  had  a  concrete  bonded  warehouse  for 
storage  of  brandy. 

Q.     For  storage  of  what? 

A.  Of  brandy,  commercial  brandy.  Part  of  the 
room  was  partitioned  off  and  we  used  that  for  a 
fortification  room. 

Q.  Was  there  any  connection  between  that  place 
or  any  means  of  communication  and  the  distillery? 

A.  Yes,  there  w^as  a  pipeline  going  from  the  dis- 
tillery to  the  fortifying  room. 

Q.  Was  that  fortified  brandy  brought  from  the 
distillery  premises  over  to  the  bonded  warehouse 
you  have  just  testified  to? 

A.  The  brandv  was  taken  into  the  bonded  ware- 
house,  it  was  first  gauged  in  the  brandy-receiving 
room  that  we  had  there  where  we  had  barrels  and 
they  were  filled  with  brandy  and  after  they  were 
gauged  they  were  stored  in  the  warehouse. 

Q.  They  were  taken  to  the  warehouse,  but  as  to 
the  fortifi<3ation  [105]  room  there  was  a  pipeline? 

A.    Yes. 


Was  that  connected  with  the  receiving  tank? 

No. 

Did  you  have  any  keys  to  that  tank? 

No,  the  Government  ganger  had  the  key  for 


Q 

A 

Q 

A 

that 

Q.     Were  there  any  other  locks  on  any  of  the 
other  tanks  in  the   distillery  premises? 

A.     All  of  the  tanks  in  the  distillery  premises 
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having  brandy  ^Yere  all  locked  by  Government  locks 

or  Government  seal. 

Q.  Neither  you  nor  any  other  officer  of  the  cor- 
poration had  a  key,  did  you?  A.     No. 

Q.  In  order  to  remove  any  brandy  out  of  the 
receiving  tanks  in  the  distillery  premises  what  was 
it  necessar}^  to  do  or  what  was  done? 

A.  Well,  there  had  to  be  a  Government  ganger 
present. 

Q.     What  did  he  do? 

A.     He  opened  up  the  valves. 

Q.  Did  he  do  anything  before  he  opened  the 
valves  as  to  the  brandy  in  the  receiving  tanks? 

A.  If  commercial  brandy  was  being  made  they 
stirred  it  up  and  they  had  to  cut  it  down  to  a  cer- 
tain proof. 

Q.  Brmg  it  down  to  a  certain  proof,  that  was 
done  before  the  locks  were  fastened  by  the  ganger 
with  the  key  that  he  had?  A.     Yes. 

Q.  Before  any  i)rocess  of  removal  of  any  ma- 
terial from  the  brandy-receiving  tank  commenced, 
is  that  not  true?  A.     Yes. 

Q.  Now,  these  brandy-receiving  tanks,  are  they 
connected  in  [106]  any  way  with  the  still? 

A.  They  are  connected,  they  have  a  pipe  going 
to  them,  which  was  sealed. 

Q.     Are  there  any  locks  connected  with  that? 

A.  There  is  a  lock  on  the  manhole  of  the  tank, 
and  there  is  a  lock  at  the  valve  bottom  of  each  tank, 
and  a  seal. 

Q.     All  of  those  must  be  opened  or  removed  by 
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the   Government   ganger   in   order   to   permit    any 

material  to  go  out?  A.     That  is  right. 

Q.  Now,  as  to  the  distilling  material  that  was 
used  in  fortification,  you  said  that  it  went  through 
the  pipe  from  the  receiving  tank  after  the  pipes 
were  opened  or  valves  were  opened  by  the  ganger 
and  the  locks  removed?  A.     Yes. 

Q.  You  said  that  there  is  a  fortification  room 
and  a  tank  to  which  a  pipe  is  connected  that  leads 
to  the  distillery?  A.     Yes. 

Q.  And  for  that  material  to  go  over  to  the  for- 
tification room  locks  and  valves  are  opened  by  the 
Government  ganger?  A.     That  is  right. 

Q.  So  then  it  was  moved  over  to  the  fortifying 
room  and  placed  in  a  tank  there?  A.     Yes. 

Q.     Is  that  tank  sealed? 

A.     That  tank  is  also  sealed. 

Q.     Are  there  any  locks  attached  to  it? 

A.  The  valve  on  the  bottom  has  a  device  that 
goes  in  about  two  or  three  feet,  and  it  is  possible  to 
lift  that  up  from  the  tank. 

Q.  And  the  brandy  or  the  distilled  spirits  of 
brandy  is  then  [107]  gauged  and  proofed  at  that 
point,  is  it?  A.     Yes. 

Q.  Before  it  is  permitted  to  be  released  for  for- 
tification purposes?  A.     That  is  right. 

Q.  And  then  where  does  the  distilling  material 
go  after  that  time,  that  is,  the  brandy. 

A.  Well,  after  it  is  gauged,  he  takes  a  reading 
of  the  brandy  and  he  makes  the  fortification  to 
bring  it  to  a  certain  proof,  and  after  that  is  finished 


176  St.  Paul  Mercury-Indemnity  Co.,  et  al., 

(Testimony  of  Guido  Granucci.) 

he  opens  the  lock  and  admits  the  brandy  into  the 

fortifying  tank. 

Q.  You  mean  there  are  pipes  attached  to  other 
containers  ? 

A.  There  is  a  valve  that  dum]ps  right  into  the 
fortifying  tank. 

Q.     And  in  the  fortifying  tank  this  brandy  goes? 

A.    Yes. 

Q.     And  then  from  there  is  removed  where? 

A.     Back  to  the  winery. 

Mr.  Fouke:     No  further  questions. 

Cross-Examination 

Mr.  Guerard:  I  believe  you  testified  that  you 
were  not  familiar  with  the  operation  of  this  still. 

A.     I  am  not. 

Q.  So  all  of  the  methods  of  procedure  that  you 
have  talked  about  right  now  and  just  have  testified 
to  are  hearsay,  are  they  not? 

A.     Well,  I  have  w^atched  it. 

Q.     You  can  tell  how  you  believe  it  is  operated? 

A.     No,  I  have  watched. 

Q.  You  have  watched,  but  not  operated,  your- 
self? A.     Not  distilled. 

Q.     You  say  you  never  w^orked  in  the  distillery? 

A.     No. 

Q.     Except  as  a  clerk,  in  December,  1936? 

A.     That  is  right.  [108] 

Q.     And  that  you  are  now  the  secretary? 

A.     That  is  right. 

Q.     Now,  at  that  time  you  were  in  charge  of  all 
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the  records  that  were  kept  at  the  Livermore  Win- 
ery? A.     That  is  right. 

Q.     You  kept  all  of  the  records?  A.     Yes. 

Q.  And  do  you  know  the  contents  of  tank  No.  2 
on  the  night  of  December  26th? 

A.     I  think  2200, 1  think  it  is  around  2200  gallons. 

Q.     You  were  not  there  on  December  26th? 

A.     No. 

Q.     You  were  not  there  on  December  27th? 

A.     No. 

Q.  You  were  not  there  on  December  28th  and 
you  don't  know  what  happened? 

A.     That  is  right. 

Q.  With  reference  to  this  particular  brandy  on 
any  of  those  days?  A.     That  is  right. 

Q.     That  is  correct?  A.     That  is  correct. 

Mr.  Guerard:     That  is  all. 

The  Court :  We  will  take  a  recess  now  imtil  two 
o'clock. 

(A  recess   was  thereupon  taken  until   2:00 
o'clock  p.  m.)  [109] 

Afternoon  Session 

Mr.  Fouke:  If  your  Honor  please,  certain  wit- 
ness whom  we  had  expected  to  have  available  are 
not  available,  and  therefore  I  will  conclude  our 
case  by  having  Mr.  Groci  sworn  merely  to  refute, 
and  for  that  special  purpose,  statements  of  Mr. 
Bulfinch. 
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GUISEPPE  GROCI, 
called  as  a  witness  for  the  defendants;  sworn. 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
court,  please? 

A.     Guiseppe  Groci. 

Mr.  Fouke:  Q.  Mr.  Groci,  did  you  have  any 
conversation,  or  was  there  anv  conversation  in  vour 
presence  and  in  the  presence  of  Mr.  Bulfinch,  who 
has  already  testified,  and  Mr.  Browning  on  Decem- 
ber 26,  1936— Saturday,  December  26,  1936? 

A.     I  was  not  in  Livermore. 

Q.  Did  you  have  any  conversation  with  them,  or 
was  there  any  conversation  had  in  your  presence? 

A.     No. 

Q.     When  they  w^ere  present?  A.     No. 

Q.  Now,  repeating  the  same  question  as  to  Mon- 
day, December  28tli,  did  you  have  any  conversation 
with  either  or  both  of  those  men,  or  was  there  any 
conversation  had  in  your  presence?  A.     No. 

Q.     When  they  were  present  ?  A.     No.  [110] 

Q.  Where  were  you  on  December  28,  1936,  if 
you  know?  A.     In  San  Francisco. 

Q.  Did  you  have  any  conversation  with  Mr. 
Bulfinch  or  Mr.  Browning  on  December  27th,  1936  ? 

A.     No. 

Q.  Was  there  any  conversation  had  in  your 
presence  at  which  other  persons  were  present,  in- 
cluding Mr.  Browning  and  Mr.  Bulfinch? 

A.     No,  I  never  had  any. 

Q.  Were  you  at  the  Livermore  Winery  on  De- 
cember 27,  1936?  A.     Yes. 
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Q.  How  do  you  know  that  you  were  at  the  Liver- 
more  Winery  on  December  27,  1936? 

A.  I  know  because  somebody  called  me  up  in 
San  Francisco  and  told  me  there  was  some  trouble 
in  the  distillery,  so  I  called  up  Mr.  Boone. 

Q.     Who  is  Mr.  Boone? 

A.  Mr.  Boone  is  in  the  Alcohol  Tax  Unit,  I 
know  him,  and  I  told  him  there  was  some  trouble 
up  in  the  winery  and  I  wished  he  would  send  some- 
body up  there. 

Q.     What  did  Mr.  Boone  say  ? 

A.  Mr.  Boone  said,  ^^It  is  pretty  hard  to  get  any 
inspector,  I  will  try,  and  if  I  can  I  will  call  you 
back  in  fifteen  or  twenty  minutes,''  and  in  fact  he 
called  me  back. 

Q.     What  did  he  tell  you  when  he  called  back? 

A.  He  told  me  he  had  an  agent  on  the  way  al- 
ready, and  for  me  to  go  out. 

Q.     Did  you  go  out?  A.     I  went  out. 

Q.  Other  than  on  that  day  were  you  at  the 
Livermore  Winery  on  either  December  26  or  De- 
cember 28?  A.     No. 

Mr.  Fouke:     No  further  questions.  [Ill] 

Cross-Examination 

Mr.  Guerard:  Q.  Mr.  Groci,  you  are  vice- 
president,  are  you,  of  the  Livermore  Winery? 

A.     Yes. 

Mr.  Fouke:  Just  a  minute.  I  move  that  the 
answer  be  stricken  as  improper  cross-examination, 
in  that  he  has  not  testified  to  that  on  direct  exami- 
nation. 
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The  Court:  Objection  overruled.  He  may  an- 
swer. 

Mr.  Fouke:     Exception  noted. 

A.    Yes. 

Mr.  Guerard:  Q.  You  were  not  at  the  winery 
on  December  26,  1936? 

Mr.  Fouke:  Again  I  object  to  the  question  on 
the  groimd  it  has  already  been  asked  and  answered. 

The  Court:  He  is  not  bound  by  your  answer. 
He  is  under  cross-examination. 

Mr.  Fouke:     That  is  right. 

A.     No. 

Mr.  Guerard:  Q.  How  do  you  know  you  were 
not? 

A.  Because  I  know  I  w^as  in  San  Francisco.  I 
remember  now,  because  they  called  me  up  the  next 
day  on  account  of  trouble,  the  next  morning. 

Q.     They  called  you  up.    Who  called  you  up? 

A.     From  the  winery. 

Q.     Who  at  the  winery? 

A.     The  mnery  at  Livermore. 

Q.     But  what  person  called  you? 

A.     Somebody  from   the   winery   called   me   up. 

Q.     You  don't  know  who  it  was? 

A.  I  do  not  recall  the  name.  Thev  said  there  was 
some  trouble  at  the  winery. 

Q.     That  was  on  December  27th? 

A.     December  27th. 

Q.  Then  you  testified  you  called  Mr.  Boone,  who 
is  connected  with  the  Internal  IJevenue  Depart- 
ment? A.     I  did. 
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Q.     How  do  you  know  it  was  Mr.  Boone? 

A.  Because  I  know  him;  I  know  him  a  long 
time. 

Q.     Did  you  recognize  his  voice? 

A.  Well,  I  called  for  Mr.  Boone,  and  he  said, 
^^This  is  Mr.  Boone  on  the  telephone." 

Q.  But  you  don^t  know  Mr.  Bonne's  voice  do 
you?  A.     Sure  I  know. 

Q.  You  don't  know  what  Mr.  Boone  you  talked 
to? 

A.  Mr.  Boone  is  now  in  the  Alcohol  Tax  De- 
partment. 

Q.  But  there  might  be  several  Mr.  Boones  there. 
Which  Mr.  Boone  are  you  referring  to  ? 

A.  He  is  the  supervisor  of  something,  I  don't 
know  exactly  what  it  is,  but  he  is  in  the  Alcohol 
Tax  Unit. 

Q.     He  told  you  to  go  out  there? 

A.  I  called  him  from  San  Francisco,  I  called 
Mr.  Boone,  and  Mr.  Boone  came  on  the  phone. 

Q.     What  did  he  tell  you  to  do  about  it? 

A.  I  told  him  there  was  trouble  at  the  winery  at 
Livermore,  in  the  distillery,  and  I  told  him  if  it  is 
possible  I  don't  want  any  trouble,  to  send  some  in- 
spector out.  He  said  on  Sunday  it  is  impossible,  I 
don't  know  where  to  get  him.  He  said,  ^^I  will  call 
you  back  if  I  can  get  him."  So  in  about  fifteen  or 
twenty  minutes  he  [113]  called  me  back. 

Q.     Do  you  know  Mr.  Bulfinch  ? 

A.     Well,  I  met  him  on  the  27th  at  the  winery. 

Q.     Did  you  meet  Mr.  Browning  on  the  27th? 
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A.     Mr.  Browning,  yes,  was  there. 

Q.  Mr.  Browning  and  Mr.  Bulfincli  w^ere  both 
there  on  the  27th?  A.     Yes. 

Q.     Was  Mr.   Antonini   there?  A.     No. 

Q.     He  was  not  there? 

A.     No,  Mr.  Antonini  was  not  there. 

Q.  What  was  the  nature/^of  the  business  trans- 
acted between  you  and  Mr.  Browning  and  Mr.  Bul- 
finch? 

Mr.  Pouke:  I  object  to  that  question,  that  was 
no  part  of  the  direct  examination. 

Mr.  Guerard:  Q.  Did  you  have  any  conversation 
with  those  men,  at  all?  A.     No. 

Q.     No  conversation,  at  all? 
A.     No,  nothing. 

Q.     You  are  sure  of  that  ?  A.     Yes. 

Mr.  Guerard:     That  is  all. 

Mr.  Fouke:     No  further  questions. 

The  Court:     Is  that  the  case? 

Mr.  Fouke:     The  defendants  rest. 

Mr.  Guerard:  We  have  nothing  in  rebuttal. 
What  do  you  propose  to  do  now.  Counsel? 

Mr.  Fouke:  I  propose  at  this  time,  if  your 
Honor  please,  to  make  a  motion  to  strike  one  of  the 
exhibits  from  the  record,  [114]  Plaintitf's  Ex- 
hibit 5. 

The  Court :  There  is  only  one  item  in  that,  as  I 
remember  it. 

Mr.  Guerard :     That  is  correct. 

The  Court:     The  motion  will  be  denied.    There 
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is  only  one  item  there,  and  that  is  all  that  was  of- 
fered, that  one  portion  of  it. 

Mr.  Fouke:     They  offered  the  whole  thing. 

Mr.  Guerard:  Yes.  The  photostatic  copy  which 
w^e  introduced  had  attached  to  it  that  which  related 
to  this  particular  transaction.  The  original  con- 
sisted of  eighteen  items  and  we  only  photostated 
the  item  relating  to  this  particular  transaction. 

The  Court:  For  that  limited  purpose  I  will  al- 
low it. 

Mr.  Fouke:  The  basis  of  it  is  that  this  exhibit 
is  not  a  photostatic  copy. 

The  Court:     The  motion  will  be  denied. 

Mr.  Fouke:  Might  the  record  also  show  upon 
the  further  ground  that  no  foundation  has  been 
laid  for  the  introduction  of  the  assessment  certifi- 
cate, or  any  of  the  information  therein  contained. 

The  Court :     Verv  well. 

Mr.  Fouke :  Now,  then,  if  your  Honor  please,  at 
this  time  I  would  like  to  make  a  motion  for  judg- 
ment in  favor  of  the  defendants  by  reference  with- 
out at  this  time  going  over  the  points  I  made  in 
connection  with  the  motion,  that  is,  the  motion  to 
[115]  strike  out,  and  also  the  motion  for  judgment 
at  the  time  that  plaintiff  rested  its  case.  And  in 
addition  to  that  I  would  like  to  state  that  plaintiff 
has  failed  to  introduce  aiTy  evidence  to  establish 
the  allegations  contained  in  either  the  first  or  sec- 
ond causes  of  action  indicating,  first,  that  there  was 
a  removal  of  any  distilled  spirits  from  the  premises 
in  question,  the  evidence  being  confined  to  the  fact 
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that  ivere  distilled  spirits  on  the  floor  of  the  dis- 
tillery premises  and  not  elsewhere. 

The  Court:  He  answers  that  by  saying  it  was 
manufactured. 

Mr.  Fouke:  But  as  to  that  our  position  is  that 
on  the  one  hand  a  tax  may  attach  but  a  tax  is  not 
due  and  payable  until  removed  from  the  distillery 
premises,  and  it  is  only  at  that  time,  imder  the 
statute,  and  under  the  cases,  that  a  tax  becomes 
due  and  payable;  therefore,  that  being  the  case, 
there  is  no  basis  for  an  assessment,  or  a  levy,  or 
any  other  action  on  the  part  of  the  Government, 
because  the  statute  does  not  authorize  or  provide 
any  such  action  in  connection  with  this  particular 
statute  upon  which  the  complaint  is  based. 

In  addition  to  the  first  point,  then,  that  the  spir- 
its were  not  removed,  the  second  point,  namely,  that 
there  was  no  computation  or  method  of  computation 
of  arriving  at  the  quantity  of  distilled  spirits  al- 
leged to  have  been  manufactured,  has  not  been 
set  forth  in  the  evidence,  and  is  not  available  nor 
capable  of  ascertainment  upon  the  computation,  be- 
cause, as  the  evidence  has  indicated,  there  was  a 
series  of  tanks  as  to  [116]  which  nothing  was  done 
or  no  gauging  or  computation  was  made  as  to  the 
quantity  of  material  in  them.  In  short,  an  arbi- 
trary figure  was  taken. 

(After    argument    the    case    was    submitted 
upon  briefs  to  be  filed.) 

[Endorsed] :     Filed  Aug.  21,  1945.  [117] 
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Paul  Mercury-Indemnity  Company  of  Saint  Paul, 
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and  Livermore  Winery,  Incorporated,  a  California 
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ica, Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for  the 
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Filed  September  24,  1945. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In   the   United   States   Circuit    Court   of   Appeals 
for  the   Mnth   Circuit 

No.  11145 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and   Appellee, 

vs. 

THE  SAINT  PAUL  MERCURY-INDEMNITY 
COMPANY  OP  SAINT  PAUL,  a  Delaware 
Corporation,  of  Saint  Paul,  Minnesota,  and 
LIVERMORE  WINERY,  INCORPORAT- 
ED, a  California  corporation. 

Defendants  and  Appellants. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANTS INTEND  TO  RELY  UPON 
APPEAL 

On  this  appeal,  Appellants  intend  to  rely  upon 
the  following  points : 

(1)  In  that  the  facts  found  by  the  Trial  Court 
do  not  support  its  conclusions  of  law; 

(2)  In  ordering  judgment  to  be  entered  in  fa- 
vor of  the  plaintiff  and  against  the  defendants; 

(3)  In  impliedly  finding  that  there  was  removed 
on  December  26th  and  December  27th,  1936,  from 
the  distillery  premises  of  defendant  Livermore 
Winery,  Incorporated,  a  California  corporation, 
1619.56  proof  gallons  of  brandy.  There  is  no  evi- 
dence to  support  such  finding. 
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(4)  In  finding  that  1,677.02  proof  gallons  were 
removed  on  December  4,  1936,  leaving  on  hand 
2,901.63  proof  gallons  of  distilled  brandy  on  said 
Livermore  Winery  premises  on  December  26,  1936. 
There  is  no  evidence  to  support  such  finding. 

(5)  In  impliedly  finding  that  the  ^^ person"  re- 
ferred to  in  Finding  number  6  was  an  employee  of 
the  Livermore  Winery,  Incorporated,  and  had  at- 
tached a  water  hose  to  the  distilling  material  line 
and  turned  the  water  into  the  still  to  wash  it,  but 
failed  to  open  the  stop-line  valve.  There  is  no  evi- 
dence to  support  such  finding. 

(6)  In  impliedly  finding  that  on  the  morning  of 
December  27,  1936,  Receiving  Tank  No.  2  was 
overflowing  with  a  mixture  of  water  and  brandy. 
There  is  no  evidence  to  support  such  finding. 

(7)  In  impliedly  finding  that  on  December  27, 
1936,  Receiving  Tank  No.  2  contained  2,159.1  wine 
gallons  of  the  water  and  brandy  mixture  with  an 
alcoholic  content  of  51  proof,  making  a  total  of 
1,101.4  proof  gallons  of  brandy,  of  which  765  wine 
gallons  were  recovered  from  the  distilling  material 
sump,  having  an  alcoholic  content  of  20  proof,  or 
a  total  of  153  gallons  of  brandy,  and  that  the  total 
of  said  water  and  brandy  mixture  made  a  grand 
total  of  1,254.14  proof  gallons  of  diluted  brandy 
on  hand  on  December  27,  1936.  There  is  no  evidence 
to  support  such  finding. 

(8)  In  impliedly  finding  that  1,619.56  proof 
gallons   of   brandy   were    lost   through    negligence 
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December  26th  and  27th,  1936.    There  is  no  evi- 
dence to  support  such  finding. 

(9)  In  impliedly  finding  that  on  May  4th  and 
May  15th,  1937,  the  Collector  of  Internal  Revenue 
served  notice  and  demand  for  payment  of  the  tax 
upon  the  Livermore  Winery,  Incorporated. 

(10)  In  impliedly  concluding  that  there  had 
been  a  removal  of  1619.56  proof  gallons  of  dis- 
tilled brandy  from  the  distillery  premises  and  that 
a  tax  of  $2.00  per  proof  gallon  on  the  1619.56  proof 
gallons  of  brandy,  in  the  sum  of  $3,239.00,  became 
due  and  payable  on  December  27,  1936.  Such  con- 
clusion is  supported  by  neither  the  findings,  the  evi- 
dence nor  the  law. 

(11)  In  impliedly  concluding  that  the  loss  of  the 
1619.56  proof  gallons  of  distilled  brandy  was  caused 
through  the  negligence  of  Livermore  Winery,  In- 
corporated, and  not  by  casualty.  Such  conclusion 
is  supported  by  neither  the  findings,  the  evidence 
nor  the  law. 

(12)  In  impliedly  concluding  that  the  assess- 
ment made  by  the  Commissioner  of  Internal  Reve- 
nue on  1619.56  proof  gallons  of  brandy  assertedly 
lost  through  negligence  December  26th  and  27th, 
1936,  was  lawfully  and  correctly  made.  Such  con- 
clusion is  supported  by  neither  the  findings,  the 
evidence  nor  the  law,  and  is  contrary  to  the  evi- 
dence. 

(13)  In  impliedly  concluding  that  defendants 
are  jointly  and  severally  indebted  to  plaintiff  in 
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the  sum  of  $3,239.00,  together  with  a  penalty  of 
5%  thereon  in  the  amount  of  $161.95,  and  interest 
on  the  said  $3,239.00  at  the  rate  of  6%  per  annum 
from  May  4,  1937,  to  date  hereof  in  the  sum  of 
$1,530.43.  Such  conclusion  is  supported  by  neither 
the  findings,  the  evidence  nor  the  law. 

(14)  In  its  rulings  as  to  the  admissibility  of  cer- 
tain evidence  to  which  objections  were  properly 
made  or  to  which  motions  to  strike  were  properly 
made  and  denied,  particularly: 

(a)  In  admitting  in  evidence  over  defendants' 
objection  plaintiff's  Exhibit  No.  5,  purporting  to 
be  a  certified  copy  of  Assessment  Certificate,  and 
plaintiff's  Exhibit  No.  6,  purporting  to  be  an  orig- 
inal Certificate  of  Assessment,  and  overruling  de- 
fendants' objections  to  the  admission  of  said  Ex- 
hibits in  evidence  and  testimony  relating  thereto; 

(b)  In  admitting  in  evidence  over  defendants' 
objection  plaintiff's  Exhibit  No.  7,  purporting  to 
be  a  notice  and  demand  for  tax,  and  overruling  de- 
fendants' objection  to  the  admission  of  said  Ex- 
hibit in  evidence  and  testimony  relating  thereto ; 

(c)  In  admitting  in  evidence  over  defendants' 
objection  plaintiff's  Exhibit  No.  4,  purporting  to 
be  a  photostatic  copy  of  a  letter  dated  December 
30,  1936,  assertedly  signed  by  Mr.  Antonini,  presi- 
dent of  Livermore  Winery,  Inc.,  and  overruling  de- 
fendants' objection  to  the  admission  of  said  Ex- 
hibit in  evidence  and  testimony  relating  thereto ; 

(d)  In  admitting  in  evidence  over  defendants' 
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objection  an  .illeged  conversation  or  statements  al- 
legedly made  by  Mr.  Renteria  to  Mr.  Bulfinch  on 
December  28,  1936,  at  Livermore,  California,  and 
testimony  by  Mr.  Bulfinch  as  an  alleged  expert  re- 
garding the  still  and  its  probable  operation,  located 
on  the  Livermore  Winery  Distillery  premises ; 

(e)  In  admitting  in  evidence  over  defendants' 
objection  testimony  of  Mr.  Bulfinch  relating  to 
his  calculation  of  the  alleged  loss  of  brandy  and 
records  in  connection  therewith;  and 

(f)  In  requiring  defendants  to  proceed  with 
the  cross-examination  of  witness  Arthur  F.  Bulfinch 
without  production  of  the  plans  by  plaintiff  as  to 
which  said  witness  had  testified  in  his  direct  ex- 
amination, for  purposes  of  cross-examination,  in 
order  to  establish  or  contradict  the  testimony  of 
such  witness,  which  plans  were  then  in  the  posses- 
sion and  under  the  control  of  plaintiff. 

(15)  In  denying  defendants'  motion  for  dismis- 
sal of  the  action  or  judgment  in  favor  of  defend- 
ants upon  the  conclusion  and  submission  of  the 
case  of  plaintiff; 

(16)  In  denying  the  motion  of  defendants  for 
entry  of  judgment  in  favor  of  the  defendants  upon 
the  conclusion  and  submission  of  the  entire  case; 

(17)  In  denying  defendants'  motions  to  strike 
from  the  record  plaintiff's  Exhibits  1,  4,  5,  6  and  7. 
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Dated:     September   25tli,    1945. 

ROBERT  H.  POUKE, 

HANS  A.  KRUGER, 

Attorneys  for  Appellants. 

Service  of  the  within  Statement  of  Points  on 
Appeal  by  copy,  admitted  this  25th  day  of  Sep- 
tember, 1945. 

PRANK  J.  HENNESSY, 

Attorney  for  Appellee. 
By  ALBERT  S.  GUERARD. 

[Endorsed]  :  Piled  September  25,  1945.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OP  RECORD 

Appellants  designate  the  entire  record  as  neces- 
sary for  the  consideration  of  this  proceeding,  as 
certified  bv  the  Clerk  of  the  United  States  District 

ft/ 

Court. 

Appellants  designate  and  respectfully  request  the 
printing  of  the  Transcript  of  Record  on  Appeal, 
prepared  by  the  Clerk  of  the  District  Court,  ex- 
cluding therefrom  certain  voluminous  exhibits 
which,  pursuant  to  Stipulation  and  Order  are  au- 
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thorized  to  be  incorporated  by  reference  but  elimi- 
nated from  the  printed  record. 

Dated:     September  25th,  1945. 

EGBERT  H.  FOUKE, 

Attorney   for   Appellants. 

Received  copy  of  foregoing  Designation  this  25th 
day  of  September,  1945. 

FRANK  J.  HENNESSY, 

Attorney  for  Appellees. 

By  ALBERT  S.  GUERARD. 

[Endorsed]  :     Filed  September  25,  1945.  Paul  P. 
O'Brien,  Clerk. 
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Appellants, 

vs. 


United  States  of  America, 


Appellee. 


OPENING  BRIEF  FOR  APPELLANTS. 


STATEMENT  REGARDING  JURISDICTION. 

The  United  States  of  America  filed  the  within 
action  against  The  Saint  Paul  Mercury-Indemnity 
Company  of  Saint  Paul,  a  Delaware  Corporation  of 
Saint  Paul,  Minnesota,  as  surety,  and  the  Livermore 
Winery,  Incorporated,  a  California  Corporation,  as 
principal,  to  enforce  collection  of  Internal  Revenue 
taxes  upon  distilled  spirits  and  to  enforce  collection 
thereof  upon  a  bond  given  to  guarantee  payment  of 
the  same. 


The  complaint  (R.  2-22)  sets  forth  two  causes  of 
action,  wherein  it  is  contended  (R.  3  and  7)  that  the 
District  Court  had  jurisdiction  over  the  causes  of 
action  in  accordance  ^^  ith  the  requirements  of  Section 
3740,  Title  26,  l^uitcd  States  Code  and  by  virtue  of 
Section  41,  subdivisions  5  and  9  of  Title  28,  United 
States  Code.  The  first  cause  of  action  seeks  a  recovery 
of  certain  taxes  alleged  to  be  due  from  defendant 
Livermore  Winery,  Incoi'porated,  based  upon  the 
alleQ'ed  distillation  and  removal  from  the  distillerv 
premises  No.  306  of  certain  distilled  spirits,  to-wit, 
brandy,  and  that  the  tax  was  imposed  thereon  by  Sec- 
tion 1150,  Title  26,  United  States  Code  (1934  Ed.)  (R. 
5),  pursuant  to  notice  and  demand  therefore.  The 
second  cause  of  action  is  directed  against  both  defen- 
dants and  seeks  to  recover,  pursuant  to  notice  there- 
for, the  amount  of  the  tax  alleged  to  be  due  and  pay- 
able from  the  Livermore  Winery,  Incorporated,  under 
and  by  virtue  of  the  terms  and  conditions  of  a  fruit 
distillers  bond  (R.  13-20)  executed  by  the  defendants 
as  principal  and  surety  thereunder. 

The  present  appeal  is  from  a  judgment  of  the  Dis- 
trict Court  (R.  40-41)  based  upon  findings  of  fact 
and  conclusions  of  law  (R.  34-39),  and  this  appeal  is 
taken  from  said  judgment  to  this  Court,  which  has 
jurisdiction  to  review  said  judgment  by  a]:>])eal,  in 
accordance  with  Section  225(a),  Title  28  United 
States  Code,  Section  128(a)  of  the  Judicial  Code. 


STATEMENT  OF  THE  CASE. 

On  December  26,  1936,  defendant  Livermore  Win- 
ery, Incorporated,  was  engaged  in  the  business  of 
manufacturing  sweet  wines  at  its  winery  located  at 
Livermore,  California.  In  this  connection,  said  de- 
fendant had  caused  to  be  issued  tlie  required  bonds 
as  a  wine  maker  and  as  a  fruit  distiller,  in  compliance 
with  federal  law,  covering  its  operations  of  a  (1) 
distillery,  (2)  distillery  warehouse  (used  for  storage 
of  brandy  and  use  in  the  fortification  of  wine),  and 
(3)    a  winery. 

This  action  was  instituted  by  the  United  States  of 
America  only  upon  the  fruit  distillers  bond  given  by 
said  defendant,  as  ])rincipal,  and  the  defendant  The 
Saint  Paul  Mercury-Indemnity  Company  of  Saint 
Paul,  as  surety,  whereunder  said  parties  agreed  to 
pay  all  taxes  due  and  payable  upon  distilled  spirits 
produced  by  the  principal  at  the  distillery  during  a 
period  of  one  year  from  June  26,  1936  to  April  30, 
1937  at  the  rate  imposed  by  law.  The  complaint  sets 
forth  two  causes  of  action,  the  first  against  the  de- 
fendant winery  and  the  second  against  both  defen- 
dants under  the  bond. 

Under  the  first  cause  of  action,  and  as  realleged  in 
the  second  cause  of  action,  plaintiff  alleged  that  said 
defendant  winery  distilled  1619.56  proof  gallons  of 
distilled  spirits  during  the  month  of  December,  1936, 
and  ''removed''  said  distilled  spirits,  to-wit,  brandy, 
from  the  premises  of  Fruit  Distil leiy  No.  306,  at  which 
time  the  tax  imposed  thereon  under  Section  1150, 
Title  26,  United  States  Code  (1934  Ed.)  ''thereby  be- 


came  due  and  paffahlr'\  (R.  5)  which  alle.G:ation  is 
denied  by  the  defeiulants  (R.  23),  as  is  plaintiff's 
allc.2:ation  (R.  5-7)  that  ''in  cojirplianrc  irith  lair,  the 
Commissioner  of  Internal  Revenue  on  April  23,  1937, 
levied  and  assessed  the  tax  upon  said  distilled  spirits 
so  removed  from  said  distillery  premises"  (R.  23); 
also,  that  defendant  winery  alleges  as  an  affirmative 
defense,  that  it  has  paid  all  taxes  legally  levied  and 
assessed  on  and  against  said  defendant  upon  any  and 
all  distilled  s])irits  distilled  at  the  Fruit  Distillery  No. 
306  and  removed  therefrom  (R.  25-26),  and  defen- 
dants alleged  further  that  they  are  not  indebted  to 
plaintiff  in  any  sum  whatsoever  (R.  26)  by  reason  of 
the  alleged  manufacture  of  said  brandy  or  under  the 
said  fruit  distillers  bond. 

Defendants  set  forth  affirmatively  (R.  26-33)  that 
said  distilled  spirits,  upon  which  the  tax  is  sought  to 
be  collected,  were  never  ^* removed''  from  Fruit  Dis- 
tillery No.  306;  hence,  the  tax  imposed,  levied  and 
assessed  against  defendant  winery  never  became  due 
or  payable  (R.  26)  ;  also,  that  a  certain  quantity  of 
distilled  spirits,  believed  to  be  the  amount  of  1619.56 
proof  gallons,  were  produced  and  lost  by  reason  of 
the  mixing  of  w^ater  with  an  unknow^n  quantity  of 
distilled  spirits  manufactured  and  placed  in  a  receiv- 
ing tank  in  the  Fruit  TlisfiUcrji  No.  306:  that  said  loss 
was  occasioned  by  and  was  a  casualty  that  occurred 
without  any  fraud,  collusion  or  negligence  of  the 
owaier  thereof,  namely,  defendant  winery;  hence,  un- 
der the  ])rovisions  of  Section  2901(b)  of  the  Inteimal 
Revemie   Code,  1939,   U.S.C.A.,   Title   26,   defendant 


winery  was  entitled  to  have  any  tax  assessed  or  im- 
posed upon  said  distilled  spirits  abated,  or  refunded, 
if  2:>aid.  In  this  connection,  reference  is  made  to  Sec- 
tion 3031  of  the  Internal  Revenue  Code,  1939, 
U.S.C.A.,  Title  26  distinguishing'  between  a  ^^distil- 
lery'', ^^fortification  room",  ^^ bonded  warehouse",  and 
a  'Svinery",  as  well  as  between  an  owner  of  distilled 
spirits  or  wine  as  an  individual,  or  his  agents;  also, 
setting  forth  (R.  32)  that  neither  of  said  defendants 
have  ever  been  indemnified  or  recompensed  for  such 
loss  suffered  by  defendants,  as  required  under  said 
statutes  as  a  prerequisite  to  remission  or  refund  of 
any  tax  otherwise  due. 

Defendants  allege  (R.  26-29),  as  an  affirmative  de- 
fense to  the  instant  action:  That  without  the  knowl- 
edge or  consent  of  defendant  winery,  a  person  un- 
known, caused  a  hose  to  be  connected  to  and  with  the 
Livermore  city  water  system  on  said  distillery 
premises,  and  then  to  be  joined  and  connected  to  an 
unsealed  faucet,  the  existence  of  which  was  unknown 
to  defendant  and  which  unsealed  faucet  had  been 
installed  without  the  knowledge  or  consent  of  defen- 
dant, in  and  on  the  distilling  material  line  connected 
with  the  still  on  said  distillery  premises;  that  there- 
after a  faucet  was  turned  on  by  persons  unknown  to 
defendant,  and  without  the  knowledge  of  defendant, 
so  that  said  water  from  the  Livermore  city  water  sys- 
tem was  caused  to  fiov:  through  said  hose  into  the  dis- 
tilling material  line,  and  then  into  a  still  located  in 
Fruit  Distillery  No.  306,  and  which  still  was  connected 
with  Receiving  Tank  No.  2  in  said  distillery  pi-emises; 


that  thereafter  the  still  filled  with  water  so  as  to 
cause  the  water  therein  to  overHow  tlirough  the  vapor 
line,  condenser  and  trybox  and  into  Receiving  Tank 
No.  2,  in  which  an  unknown  quantity  of  distilled 
spirits  or  brandy  had  previously  been  ])laced;  that  said 
water  flowing  into  Receiving  Tank  No.  2,  as  afore- 
said, caused  said  tank  to  become  completely  filled  with 
water  and  brandy  so  as  to  cause  the  same  to  and  it 
did  oveyfloir  npo))  (uid  i)i  iJir  prcniisrs  linnr)}  as  Fruit 
Distiller  If  No.  :]06,  and  ]i<d  rise  where. 

That  at  no  time  prior  to  the  overflowing  of  Receiv- 
ing Tank  No.  2,  as  aforesaid,  had  said  distilled  spirits 
therein  been  gauged  as  to  quantity,  proof,  or  gallon- 
age; 

That  thereafter,  an  employee  of  plaintiff  gauged 
and  tested  the  brandy  and  water  remaining  in  Receiv- 
ing Tank  No.  2  and  concluded  therefrom  and  on  a 
hearsay  statement  submitted  to  plaintiff's  said  em- 
ployee, by  a  person  or  persons  unknown,  that  approxi- 
mately the  sum  of  1619.56  proof  gallons  of  brandy 
previously  distilled  had  been  lost  by  reason  of  the 
overflowing  of  Receiving  Tank  No.  2  occasioned  by 
the  running  of  water  therein ; 

That  in  the  belief  that  said  sum  of  1619.56  ])roof 
gallons  re])resented  a  determined  and  fixed,  rather 
than  an  estimated,  loss  occasioned  by  the  overflowing 
of  the  water  and  brandy  out  of  and  from  Receiv- 
ing Tank  No.  2,  defendant,  I.ivermore  Winery,  Incor- 
porated, erroneously  re])()rted  to  })laintiff  the  produc- 
tion of  the  aforesaid  sum  of  1619.56   ])roof  gallons 


of  brandy  and  the  resulting  loss  thereof,  when  in  fact 
there  has  never  been  ascertained  and  determined  to 
date  the  actual  quantity,  or  proof  gallons,  of  distilled 
spirits,  to-wit,  brandy,  actually  produced  on  Decem- 
ber 26,  1936,  or  the  alleged  loss  thereafter  on  said 
date  and  on  December  27,  1936 ; 

That  defendant  cannot  ascertain  and  does  not  know 
how  nmch,  if  any,  proof  gallons  of  brandy  were  pro- 
duced and  lost  by  reason  of  the  overflowing  of  Re- 
ceiving Tank  No.  2,  as  aforesaid;  and, 

That  thereafter  an  unknown  quantity  of  the  dis- 
tilled spirits  contained  in  the  water  that  had  over- 
flowed from  Receiving  Tank  No.  2  was  recaptured  in 
Fruit  Distillery  No.  306  and  was  thereafter  redistilled 
and  all  taxes  due  and  payable  thereon  were  paid  in  the 
form  and  mamier  provided  by  law  following  the  re- 
moval of  said  brandy  from  Fruit  Distillery  No.  306. 

Upon  the  trial  of  the  case,  the  District  Court  judge, 
over  the  repeated  objections  and  motions  to  strike  of 
defendants  permitted  ])laintiff  to  introduce  hearsay 
evidence  and  exhibits  without  proper  foundation  hav- 
ing flrst  been  laid  therefor  and  authorized  the  intro- 
duction into  evidence  of  photostatic  copies  of  alleged 
documents  without  proper  foundation  having  first 
been  laid  therefor,  or  proof  that  they  were  exact 
photostatic  reproductions  of  original  exhibits;  also, 
said  District  Court  judge  permitted  the  introduction 
into  evidence  of  notices  which  were  admittedlv  not 
copies  of  the  original  notices,  without  j)ro])er  founda- 
tion having  first  been  laid  therefor  or  demand  made 
for  the  production  of  the  original  notices. 


8 


Upon  the  submission  of  the  case,  the  District  Court 
Judge  denied  the  defendants'  motion  to  set  aside  the 
judgment  (R.  41-49)  so  as  to  allow  defendants  the 
opportunity  of  presenting  objections  to  the  findings 
of  fact  and  conclusions  of  law  theretofore  prepared 
by  the  attorney  for  plaintiff  and  allegedly  mailed  by 
said  attorney  to  defendants'  attorney  but  never  re- 
ceived by  defendants'  attorney. 


SPECIFICATION  OF  ERRORS. 

The  errors  relied  upon  in  this  appeal  are  those  set 
forth  in  the  statement  of  points  on  which  appellants 
intend  to  rely  (R.  57-61)  as  follows: 

The  District  Court  erred: 

(1)  In  that  the  facts  found  by  the  trial  Court  do 
not  support  its  conclusions  of  law^; 

(2)  In  ordering  judgment  to  be  entered  in  favor 
of  the  plaintiff  and  against  the  defendants; 

(3)  In  impliedly  finding  that  there  was  removed 
on  December  26  and  December  27,  1936,  from  the  dis- 
tillery premises  of  defendant  Livermore  Winery,  In- 
corporated, at  Livermore,  California,  1619.56  proof 
gallons  of  brandy.  There  is  no  evidence  to  support 
such  finding. 

(4)  In  finding  that  1,677.02  })r()()f  gallons  were 
removed  ,on  December  4,  1936,  leaving  on  hand 
2,901.63  proof  gallons  of  distilled  brandy  on  said 
Livermore  Winery  pi'emises  on  December  26,  1936. 
There  is  no  evidence  to  supi)ort  such  finding. 


(5)  In  impliedly  finding  that  the  ^^person"  re- 
ferred to  in  Finding  Number  6  was  an  employee  of 
the  Livermore  Winery,  Incorporated,  and  had  at- 
tached a  water  hose  to  the  distilling  material  line  and 
turned  the  water  into  the  still  to  wash  it,  but  failed 
to  open  the  stop-line  valve.  There  is  no  evidence  to 
support  such  finding. 

(6)  In  impliedly  finding  that  on  the  morning  of 
December  27,  1936,  Receiving  Tank  No.  2  was  over- 
flowing with  a  mixture  of  water  and  brandy.  There 
is  no  evidence  to  support  such  finding. 

(7)  In  impliedly  finding  that  on  December  27, 
1936,  Receiving  Tank  No.  2  contained  2,159.1  wine 
gallons  of  the  water  and  brandy  mixture  with  an 
alcoholic  content  of  51  proof,  making  a  total  of 
1,010.4  proof  gallons  of  brandy,  of  which  765  wine 
gallons  were  recovered  from  the  distilling  material 
sump,  having  an  alcoholic  content  of  20  proof,  or  a 
total  of  153  proof  gallons  of  brandy,  and  that  the 
total  of  said  water  and  brandy  mixture  made  a  grand 
total  of  1,254.14  proof  gallons  of  diluted  brandy  on 
hand  on  December  27,  1936.  There  is  no  evidence  to 
support  such  finding. 

(8)  In  impliedly  finding  that  1,619.56  proof  gal- 
lons of  brandy  were  lost  through  negligence  December 
26  and  27,  1936.  There  is  no  evidence  to  support  such 
finding. 

(9)  In  impliedly  finding  that  on  May  4  and  May 
15,  1937,  the  Collector  of  Internal  Revenue  served 
notice  and  demand  for  payment  of  the  tax  upon  the 
Livermore  Winery,  Incorporated. 
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(10)  In  impliedly  concluding  that  there  had  been 
a  removal  of  1619.56  proof  gallons  of  distilled  brandy 
from  the  distillery  premises  and  that  a  tax  of  $2.00 
per  proof  gallon  on  the  1619.56  proof  gallons  of 
brandy,  in  the  sum  of  $3,239.00,  became  due  and  pay- 
able on  December  27,  1936.  Such  conclusion  is  sup- 
ported by  neither  the  findings,  the  evidence  nor  the 
law. 

(11)  In  impliedly  concluding  that  the  loss  of  the 
1619.56  proof  gallons  of  distilled  brandy  was  caused 
through  the  negligence  of  Livermore  Winery,  Incor- 
porated, and  not  by  casualty.  Such  conclusion  is  sup- 
ported by  neither  the  findings,  the  evidence  nor  the 
law. 

(12)  In  impliedly  concluding  that  the  assessment 
made  by  the  Commissioner  of  Internal  Revenue  on 
1619.56  proof  gallons  of  brandy  assertedly  lost 
through  negligence  December  26  and  27,  1936,  was 
lawfully  and  correctly  made.  Such  conclusion  is  sup- 
])orted  by  neither  the  findings,  the  evidence  nor  the 
law,  and  is  contrarv  to  the  evidence. 

(13)  In  impliedly  concluding  that  defendants  are 
jointly  and  severally  indebted  to  plaintiff  in  the  sum 
of  $3,239.00,  together  with  a  ])enalty  of  5%  thereon  in 
the  amount  of  $161.95,  and  interest  on  the  said 
$3,239.00  at  the  rate  of  6%  per  annum  from  May  4, 
1937,  to  date  hereof  in  the  sum  of  $1,530.43.  Such 
conclusion  is  supported  by  neither  the  findings,  the 
evidence  nor  the  law. 

(14)  In  its  rulings  as  to  the  admissibility  of  cer- 
tain evidence  to  which  objections  were  properly  made 
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or  to  which  motions  to  strike  were  properly  made  and 
denied,  jjarticularly : 

(a)  In  admitting  in  evidence  over  defendants^ 
objection,  Plaintiff's  Exliibit  No.  5,  purporting  to  be 
a  certified  copy  of  Assessment  Certificate,  and  Plain- 
tiff's Exhibit  No.  6,  purporting  to  be  an  original  Cer- 
tificate of  Assessment,  and  overruling  defendants' 
objections  to  the  admission  of  said  exhibits  in  evi- 
dence and  testimony  relating  thereto; 

(b)  In  admitting  in  evidence  over  defendant's 
objection.  Plaintiff's  Exhibit  No.  7,  purporting  to  be 
a  notice  and  demand  for  tax,  and  overruling  defen- 
dants' objection  to  the  admission  of  said  exhibit  in 
evidence  and  testimony  relating  thereto; 

(c)  In  admitting  in  evidence  over  defendants' 
objection.  Plaintiff's  Exhibit  No.  4,  purporting  to  be 
a  photostatic  copy  of  a  letter  dated  December  30, 
1936,  assertedly  signed  by  Mr.  Antonini,  President  of 
Livermore  Winery,  Incorporated,  and  overruling  de- 
fendants' objection  to  the  admission  of  said  exhibit 
in  evidence  and  testimony  relating  thereto; 

(d)  In  admitting  in  evidence  over  defendants' 
objection,  an  alleged  conversation  or  statements  alleg- 
edly made  by  Mr.  Renteria  to  Mr.  Bui  finch  on  Decem- 
ber 28,  1936,  at  Livermore,  California,  and  testimony 
by  Mr.  Bulfinch  as  an  alleged  expert  regarding  the 
still  and  its  probable  operation,  located  on  the  Liver- 
more Winery  Distillery  premises; 

(e)  In  admitting  in  evidence  over  defendants' 
objection,  testimony  of  Mr.  Bulfinch   relating  to  his 


12 


calculation  of  the  alleged  loss  of  brandy  and  records 
in  connection  therewith;  and 

(f)  In  requiring  defendants  to  proceed  with  the 
cross-examination  of  witness  Arthur  F.  liulfinch 
without  production  of  the  i)lans  by  plaintiff  as  to 
which  said  witness  had  testified  in  his  direct  examina- 
tion, for  purposes  of  cross-examination,  in  order  to 
establish  or  contradict  the  testimony  of  such  witness, 
which  plans  were  tlien  in  the  possession  and  under 
the  control  of  plaintiff. 

(15)  In  denying  defendants'  motion  for  dismissal 
of  the  action  or  judgment  in  favor  of  defendants  upon 
the  conclusion  and  submission  of  the  case  of  plaintiff ; 

(16)  In  denying  the  motion  of  defendants  for 
entry  of  judgment  in  favor  of  the  defendants  upon 
the  conclusion  and  submission  of  the  entire  case; 

(17)  In  denying  defendants'  motions  to  strike 
from  the  record  Plaintiff* 's  Exhibit  Nos.  1,  4,  5,  6  and 
7. 


SUMMARY  OF  ARGUMENT. 

I.  That  the  distilled  spirits  upon  which  the  tax 
was  imposed,  to-wit,  brandy,  was  never  ^'removed'' 
from  the  distillery  premises;  hence  no  tax  became  due 
and  payable. 

II.  That  all  taxes  due  and  payable  upon  all  dis- 
tilled spirits  ''removed"  from  the  distillery  premises 
were  paid. 
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III.  That  any  tax,  otherwise  due  and  payable, 
must  be  abated  or  refunded  as  the  loss  of  the  distilled 
spirits  was  in  and  on  the  distillery  premises,  and 
even  if  removed  therefrom,  must  be  abated  because 
occasioned  by  a  casualty  without  any  fraud,  collusion 
or  negligence  of  the  owner  thereof. 

IV.  That  a  compliance  with  law,  in  connection 
with  the  levy  and  assessment  of  the  alleged  tax,  was 
not  established. 

V.  That  the  quantity  of  distilled  spirits  produced, 
upon  which  the  tax  was  assessed,  was  not  established. 

VI.  That  the  District  Court  erred  in  admitting 
exhibits  without  proper  foundation  having  iSrst  been 
established  therefor. 

VII.  That  the  District  Court  erred  in  refusing  to 
order  the  production  of  the  distillery  plans  for  the 
I)urpose  of  cross-examination  of  a  witness  who  had 
testified  regarding  the  operation  of  the  distillery  in- 
cluded therein. 

VIII.  That  the  District  Court  erred  in  admitting 
hearsay  evidence  which  was  no  part  of  the  res  gestae, 

IX.  That,  as  the  information  contained  in  Plain- 
tiff's Exhibit  No.  4  was  established  to  have  been  based 
upon  incorrect  information  supplied  by  plaintiff,  it 
was  error  for  the  District  Court  to  admit  such  exhibit 
in  evidence. 
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ARGUMENT. 

I. 

THAT  THE  DISTILLED  SPIRITS  UPON  WHICH  THE  TAX  WAS 
IMPOSED,  TO-WIT,  BRANDY  WAS  NEVER  "REMOVED" 
FROM  THE  DISTILLERY  PREMISES;  HENCE  NO  TAX 
BECAME  DUE  AND  PAYABLE. 

Under  Chapter  26,  subchapter  A,  Part  I,  Section 
2800(a)  of  the  Internal  Revenue  Code,  a  tax  on  all 
distilled  spirits  in  bond  or  produced  in  or  imported 
into  the  United  States  at  the  rate  therein  provided 
is  authorized  to  be  levied  and  collected  thereon  ^Ho 
be  paid  by  the  distiller  or  importer  when  withdrawn 
from  bond".  Said  law  provides  further  (Sec.  2800(b) 
(1))  that  the  '^time''  for  i)ayment  of  the  tax  on 
bonded  distilled  spirits  is  covered  by  the  above  Sec- 
tion 2800(a)    (1). 

In  the  event  the  distilled  spirits  are  not  bonded, 
the  statute  (Sec.  2800(b)  (2))  provides  as  follows: 
^^The  tax  upon  any  distilled  spirits,  removed 
from  the  place  where  they  were  distilled  and  not 
deposited  in  bonded  warehouse  as  required  by 
law,  shall,  at  any  time  within  the  period  of  limi- 
tation provided  in  section  3312,  when  knowledge 
of  such  fact  is  obtained  by  the  Commissioner,  be 
assessed  by  him  upon  the  distiller  of  the  same, 
and  returned  to  the  collector,  who  shall  imme- 
diately demand  payment  of  such  tax,  and,  upon 
the  neglect  or  refusal  of  payment  by  the  distiller, 
shall  proceed  to  collect  the  same  by  distraint. 
But  this  provision  shall  not  exclude  any  other 
remedy  or  proceeding  provided  by  law.'' 
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Further,  Chapter  26,  Part  IV,  See.  2900  provides: 

^^ General  Rule. — All  distilled  spirits  entered 
prior  to  July  26,  1936,  for  deposit  in  a  distillery, 
general,  or  special  bonded  warehouse,  or  after 
such  date  entered  for  deposit  in  an  internal  reve- 
nue bonded  warehouse,  shall  be  withdrawn  there- 
from within  eight  years  from  the  date  of  original 
entry  therein,  except  as  provided  in  subsection 
(b)  of  this  section." 

^^ Exception. — Distilled  spirits  which  on  July 
26,  1936,  are  eight  years  of  age,  or  older,  and 
which  are  in  bonded  warehouses,  may  remain 
therein  after  such  date;  but  no  allowance  for 
loss  by  leakage  or  evaporation  shall  be  made  in 
the  case  of  such  spirits  with  respect  to  any  period 
after  such  date:  Provided,  That  loss  allowances 
for  such  spirits  for  the  period  prior  to  July  26, 
1936,  shall  be  made  pursuant  to  the  provisions  of 
the  Act  of  February  6,  1925,  c.  143,  43  Stat.  808." 

Consequently,  where,  as  in  this  case,  the  evidence 
discloses  (R.  118,  119,  167)  that  the  distilled  spirits, 
to-wit,  brandy,  alleged  to  have  been  removed  from 
the  premises  of  Fruit  J)istillery  No.  306  (R.  5-7) 
were  never  removed  therefrom,  no  tax  thereon  became 
due  and  payable  nor  did  the  Collector  of  Internal 
Revenue  have  any  right  to  levy  and  assess  any  tax 
thereon. 

If  the  distilled  spirits  lost  had  remained  in  the 
distillery  and  had  not  been  withdrawn  within  eight 
years  from  the  date  of  the  original  entry  therein, 
then  a  tax  would  have  become  due  and  payable 
thereon,  but  such  condition  does  not  prevail  here,  m 
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that  it  is  contended  that  the  distilled  spirits  sought 
to  be  taxed  were  '' removed '•  from  the  premises  and 
the  tax  thereon  thereby  became  due  and  payable, 
which  contention  is  denied  by  defendants. 

Moreover,  the  attention  of  defendants  has  not  been 
directed  to  any  case  heretofore  decided  by  any  Court, 
involving  this  point  at  issue  herein.  In  all  cases  in- 
volving the  question  as  to  whether  a  tax  was  due  and 
payable  under  the  above  law  by  reason  of  a  ^^ removal'' 
of  distilled  spirits  from  the  distillery  premises,  or 
from  a  distillery  warehouse,  or  fortification  room  or 
winery  premises,  it  w^as  established  that  the  process 
of  manufacture  of  the  distilled  spirits  had  been  com- 
pleted, the  quantity  distilled  had  been  established  by 
gauging  or  there  had  been  a  conscious  removal  of  the 
distilled  spirits  therefrom,  so  that  a  compliance  with 
the  provisions  of  the  above  statutes  was  established; 
hence,  as  the  distilled  spirits  were  '^removed''  there- 
from the  tax  became  due  and  payable  and  it  was 
proper  for  the  Collector  of  Internal  Revenue  to  assess 
and  levy  a  tax  thereon. 

In  the  instant  case,  there  is  no  evidence  of  any 
'4'emoval"  of  the  distilled  spirits  from  the  distillery 
to  any  other  place,  such  as  a  distillery,  warehouse, 
fortification  or  cistern  room,  or  to  winery  premises 
after  fortification  of  wine. 
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II. 

THAT  ALL  TAXES  DUE  AND  PAYABLE  UPON  ALL  DISTILLED 
SPIRITS  ''REMOVED"  FROM  THE  DISTILLERY  PREMISES 
WERE  PAID. 

Defendants  contend  (B.  25,  32)  that  all  taxes  due 
and  payable  upon  all  distilled  spirits  ^* removed''  from 
the  distillery  premises  were  paid  and  deny  that  they 
are  indebted  to  plaintiff  in  any  sum  whatsoever,  which 
denial  is  not  controverted  nor  was  evidence  introduced 
to  refute  this  denial  of  indebtedness. 

Unlike  the  usual  tax  case,  where  the  taxpayer  must 
prove  his  right  to  recover  a  tax  paid  from  the  govern- 
ment, in  this  case,  as  the  government  seeks  to  recover  a 
tax  alleged  to  be  due  from  the  defendants,  as  princij)al 
and  surety  respectively,  the  government  must  prove, 
by  sufficient  evidence,  legally  admissible  and  legally 
admitted  in  evidence,  that  the  tax  sought  to  be  col- 
lected is  due  and  payable ;  in  other  words,  the  govern- 
ment plaintiff,  rather  than  the  taxpayer  and  his 
surety,  have  the  burden  of  proof  and  must  prove  its 
case. 

Freeman  v.  IJ.  S.,  1907,  157  Fed.  195 ; 

U.  S.V.  Sisk,  176  Fed.  885; 

U.  S.  V.  Kindskopf,  105  U.  S.  418,  26  L.  Ed. 
1131. 

Consequently,  it  was  incumbent  upon  plaintiff  to 
show  and  prove  that  all  of  the  alleged  facts,  not 
admitted  in  the  amended  answer  or  by  oral  stipula- 
tion were  true. 

Therefore,  the  burden  was  upon  plaintiff*  to  estab- 
lish that  the  alleged  quantity  of  distilled  spirits,  or  a 
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lesser  or  greater  sum,  or  none  at  all,  was  distilled 
at  the  time  and  place  mentioned;  also,  that  such  dis- 
tilled spirits  were  removed  from  the  distillery  in  the 
quantity  alleged  on  the  date  stated,  and  that  there 
was  a  tax  due  thereon,  in  the  amount  alleged,  or  other 
sum,  which  tax  or  taxes  were  then  due  and  payable; 
further,  that  the  tax  levied  and  assessed  was  so  levied 
and  assessed  '4n  compliance  with  law". 

It  is  submitted  that  the  trial  record  establishes 
clearly  the  failure  of  plaintiff  to  sustain  this  burden 
of  proof;  hence,  defendants  were  entitled  to  have 
judgment  entered  in  their  favor. 


III. 

THAT  ANY  TAX,  OTHERWISE  DUE  AND  PAYABLE,  MUST  BE 
ABATED  OR  REFUNDED  AS  THE  LOSS  OF  THE  DISTILLED 
SPIRITS  WAS  IN  AND  ON  THE  DISTILLERY  PREMISES, 
AND  EVEN  IF  REMOVED  THEREFROM,  MUST  BE  ABATED 
BECAUSE  OCCASIONED  BY  A  CASUALTY  WITHOUT  ANY 
FRAUD,  COLLUSION  OR  NEaUGENCE  OF  THE  OWNER 
THEREOF. 

Assuming  for  purposes  of  argument  only,  but  not 
granting,  that  the  distilled  spirits,  in  the  quantity 
alleged  in  the  complaint,  was  ^'removed''  from  the 
distillery,  then,  in  the  absence  of  evidence  establish- 
ing that  such  ''removal''  was  not  occasioned  by  a 
casualty  and  did  occur  through  fraud,  collusion  or 
negligence  of  the  owner  thereof,  defendants  were  en- 
titled to  judgment,  in  view  of  the  express  provisions 
of  Chapter  26,  of  the  futerual  Revenue  Code,  Section 
2901(b)  which  reads  as  follows: 
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^^ Accidental  Fire  or  Other  Casualty. — The  Sec- 
retary, ui)on  the  production  to  him  of  satisfactory 
proof  of  the  actual  destruction  by  accidental  fire 
or  other  casualty,  and  without  fraud,  collusion,  or 
negligence  of  the  owner  thereof,  of  any  distilled 
spirits,  while  the  same  remained  in  the  custody 
of  any  officer  of  internal  revenue  in  any  internal 
revenue  bonded  warehouse  or  of  any  grape  brandy 
withdrawn  for  use  in  the  fortification  of  sweet 
wines  and  destroyed  prior  to  such  use  while 
stored  in  the  fortifying  room  on  the  winery 
premises,  and  before  the  tax  thereon  has  been 
paid,  may  abate  the  amount  of  internal  revenue 
taxes  accruing  thereon,  and  may  cancel  any  ware- 
house bond,  or  enter  satisfaction  thereon,  in  whole 
or  in  part,  as  the  case  may  be.  And  if  such  taxes 
have  been  collected  since  the  destruction  of  said 
spirits  or  grape  brandy,  the  said  Secretary  shall 
refund  the  same  to  the  owners  thereof  out  of  any 
moneys  in  the  Treasury  not  otherwise  appro- 
priated. 


7  J 


which  statute  was  set  forth  as  an  affirmative  defense 
(R.  25-32)  in  defendants'  amended  answer  to  j>lain- 
tiff's  causes  of  action  wherein  defendants  alleged  (R. 
32)  that  neither  had  been  indemnified  or  recompensed 
for  such  loss  to  date  from  any  persons  whomsoever. 

In  order  to  clearly  interpret  the  above  statute  it 
should  be  read  in  connection  with  the  entire  statute  of 
which  it  is  but  a  part,  namely.  Chapter  26  of  the 
Internal  Revenue  Code,  wherein,  under  other  sections 
of  the  same  statute,  a  distinction  is  made  between  an 
''owner''  (Sec.  2901  (b),  2903,  2874,  2885,  3180)  or  a 
''person  legally  accountable'"  (Sec.  2901(c))    a  "wine 
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maker  or  his  agent"  (Sec.  3031(b)),  a  ''distiller  or 
importer"  (See.  2800(a)  (1));  a  ''rectifier  or  other 
dealer"  (Sec.  2801(b)),  a  ^'distiller  or  rectifier" 
(Sec.  2812,  2828) ;  a  '^person"  (Sec.  2803,  2806,  2809, 
2810,  2811,  2818,  2819,  2821,  2842,  2843,  2856,  2867- 
2870,  2876,  2885,  2908,  2909,  2913,  3072,  3100);  a 
^'rectifier"  (Sec.  2813,  2855);  a  "distiller"  (See. 
2814(a)  (2),  2815,  2844,  2845-2851,  2904)  ;  a  "distiller 
and  person"  (Sec.  2816);  any  "person,  firm  or  cor- 
poration" (Sec.  2817,  3152);  an  "officer,  agent  or 
person"  (Sec.  2817);  an  "owner,  agent  or  superin- 
tendent" (Sec.  2820,  3150(b)  (1),  3157,  3159);  a  "dis- 
tiller or  his  workmen  or  any  person  in  his  employ" 
(Sec.  2827);  a  "distiller,  rectifier  or  wholesale  liquor 
dealer  and  every  person  who  works  in  any  distillery, 
rectifying  establishment  or  wholesale  liquor  store" 
(Sec.  2831);  "distiller  or  person  employed"  (Sec. 
2838)  ;  "agent  or  owner"  (Sec.  2841)  ;  a  "rectifier  and 
wholesale  liquor  dealer"  (Sec.  2854,  2857) ;  a  "distil- 
ler as  a  wholesale  dealer"  (Sec.  2859) ;  a  "rectifier  or 
wholesale  or  retail  liquor  dealer"  (Sec.  2860);  a 
"rectifier  or  wholesale  liquor  dealer"  (Sec.  2865) ;  a 
"railroad  company,  transportation  company  or  per- 
son" (Sec.  2866);  "owner  or  owners"  (Sec.  2886); 
"exporter  or  owner"  (Sec.  2886);  "distiller,  owTier, 
exporter,  carrier  or  their  agents  or  employees"  (Sec. 
2889,  2891);  "distiller  or  warehouse  man"  (Sec. 
2901);  "distiller  or  owner"  (Sec.  2903);  "producer" 
(Sec.  3030,  3031,  3033,  3040);  "wine  maker  or  his 
agents"  (Sec.  3031(b)  (1));  "wine  maker"  (Sec. 
3035);  "distiller,  manufacturer,  dealer  and  all  other 
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persons''  (Sec.  3070);  '^manufacturer"  (Sec.  3073, 
3114,  3177,  3179);  ^'no  one''  (Sec.  3114);  '^consignee, 
agent  or  employee"  (Sec.  3114(d)) ;  ''whoever"  (Sec. 
3115);  "commissioner,  his  assistants,  agents  and  in- 
spectors" (Sec.  3117);  '*  commissioner,  assistants, 
agents,  inspectors  and  all  other  officers,  employees  and 
agents"  (Sec.  3121):  ''brewer,  seller  and  purchaser" 
(Sec.  3150(b)  (2))  ;  "brewer'^  (Sec.  3153,  3154,  3155, 
3158)  ;  '^ retail  dealer  or  other  person"  (Sec,  3159(f))  ; 
"person  other  than  the  })urchaser  or  owner,  or  person 
acting  on  his  behalf  or  his  agent"  (Sec.  3159(i)); 
"connnissioner,  his  assistants,  agents  or  employees" 
(Sec.  3170):  "exporter''  (Sec.  3179). 

it  is  apparent  from  the  foregoing  terms  used  in 
the  statute  relating  to  liquor  that  Congress  intended 
to  distinguish  between  these  individuals  and  to  con- 
fine the  use  of  the  terms  to  their  ordinarily  accepted 
meaning;  otherwise,  in  this  same  statute  (Sec. 
3173(b)  (4)),  they  have  specifically  defined  the  term 
as  used  in  the  specific  section  of  the  statute,  w^herein 
the  statute  provides — 

"The  term  'person'  as  used  in  this  subsection 
includes  an  officer  or  employee  of  a  corporation 
or  a  member  or  employee  of  a  partnership,  who 
as  such  officer,  employee,  or  member  is  under  a 
duty  to  perform  the  act  in  respect  of  which  the 
violation  occurs." 

An  "owner"  is  one  who  has  the  legal  title,  or  right 
to  possession  of  a  thing.  This  is  the  common  accepted 
definition  of  the  word.  'I'he  term  "owner",  in  view 
of  qualifying  terms  used  in  other  sections  of  the  same 
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statute,  cannot  be  held  t(^  include  ^"agents"  and  ^^em- 
ployees", nor  can  their  negligence  be  imputed  to  the 

It  must  be  remembered  tliat  this  statute  was  a 
remedial  statute  designed  and  intended  to  give  relief 
to  an  ''owner''.  Had  Congress  desired  to  restrict  the 
remedy  or  relief  afforded  under  the  statute,  it  could 
have  done  so,  as  it  did  in  other  sections  of  the  same 
statute. 

In  construing  any  statute,  reference  must  be  made 
to  the  entire  statute  rather  than  to  a  particular  pro- 
vision or  ])aragra]:)h  thereof,  in  order  that  the  full 
intention  and  purpose  of  a  statute  may  be  properly 
determined  and  construed.  U.  S.  v,  99  Diamonds,  129 
Fed.  961,  965;  72  CCA.  9,  13;  2  L.R.A.  (N.S.)  185. 

Consequently,  as  Section  3221  of  the  Revised 
Statutes,  as  amended,  otherwise  known  as  Section 
2901  of  the  r.S.CA.  Title  26,  is  but  one  part  of  said 
statute,  reference  must  be  made  to  the  entire  statute 
in  order  to  ascertain  whether  the  word  ** owner"  is 
intended  to  include  any  person  other  than  the  one 
having  title  or  possession  of  a  thing. 

That  the  word  ** owner"  is  intended  to  mean  only 
the  one  who  has  the  legal  title  or  right  to  possession 
of  a  thing  is  self-evident  by  referring  to  otlier  sec- 
tions of  this  particular  statute. 

For  example.  Section  2889  authorizes  an  allowance 
to  be  made  '^for  leakage  or  loss  by  an  unavoidable 
accident  and  without  any  fraud  or  negligence  of  the 

distiller.    oiDier,    e.rporter,   nr   their    acurls    and    ew- 
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ploj/ees  occurring  during  transportation  from  an  In- 
ternal Revenue  Bonded  Warehouse  to  the  Port  of 
Export,  nor  shall  any  assessment  be  collected  for 
such  loss  or  leakage." 

Further,  under  Section  2891(b)  of  the  Internal 
Revenue  Code,  ^' Where  spirits  are  withdrawn  from 
warehouses,  under  the  provisions  of  this  chapter,  it 
shall  be  lawful,  under  such  rules  and  regulations  and 
limitations  as  shall  be  prescribed  by  the  Commis- 
sioner, with  the  approval  of  the  Secretary,  for  an 
allowance  to  be  made  for  leakage  or  loss  by  any  un- 
avoidable accident,  and  without  any  fraud  or  negli- 
gence of  the  distiller,  o wneVy  expo rter,  carrier,  or 
their  agents  or  emplof/ees^  occurring  during  transpor- 
tation from  an  internal  revenue  bonded  warehouse  to 
a  manufacturing  warehouse." 

It  w^ould  be  illogical  to  conclude  otherwise  than  that 
Congress  intended  to  use  the  word  ^^ owner"  in  its 
restricted,  rather  than  in  its  general  sense,  by  the  use 
of  qualifying  terms  in  the  foregoing  provisions  of  the 
same  statute. 

In  using  the  words  ^'distiller",  ^^owner",  ^^ex- 
porter",  ^^carrier",  ^Svinemaker"  or  ^^person  legally 
accountable"  or  their  '^agents  or  employees",  sepa- 
rately and  together.  Congress  must  have  intended 
each  word  or  group  of  such  words  to  have  a  special 
meaning.  And  having  referred  to  these  individuals 
specifically,  in  several  instances,  and  having  included 
their  agents  or  employees  therein  in  one  case  and  not 
in  another  in  the  same  statute,  it  is  obvious  that  it 
would  be  a  strained  construction  of  the  statute  to  hold 
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that  the  negligence  of  an  agent  or  employee  can  be 
imputed  to  an  owner  in  one  paragraph  of  the  statute 
where  the  term  **o\\iier"  is  not  modified  by  the  phrase 
used  in  other  sections  of  the  statute,  namely  '"or  his 
agents  and  employees''. 

Had  Congress  intended  to  imjnite  the  negligence  of 
an  employee  or  agent  to  the  o^^^ler,  it  could  and  would 
have  said  so  as  it  did  in  the  other  sections  in  the 
statute  referred  to. 

It  must  be  remembered  that  this  statute  is  a  reme- 
dial statute  and  that  it  is  intended  to  relieve  a  par- 
ticular person  from  a  burden  to  which  he  is  other- 
wise subject. 

Therefore,  if  there  is  no  fraud,  collusion  or  negli- 
gence on  the  part  of  the  owneVy  and  as  the  loss  re- 
sulted from  a  rasunjfji,  the  o^^Tler  is  entitled  to  allow- 
ance and  deduction  regardless  of  any  neuiigence  of 
any  of  his  agents  or  employees,  so  long  as  the  o^^^ler 
did  not  knowingly  and  actively  participate  in  the 
wrongdoing.  Had  such  been  the  case,  then  such  fraud 
or  collusion  would  prevent  a  recovery  on  the  part  of 
the  o\mer. 

Casualty. 

Generally  s])eakina\  unless  otherwise  restricted 
specifically,  a  "casualty''  is  that  which  hap]>ens  with- 
out design  or  without  being  foreseen.  129  Ky.  477,  112 
S.TV.  602. 

The  term  '"casualty"  wlien  used  generally,  without 
restriction,  in  statutes  has  been  held  to  include  per- 
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sonal  iJlnesH  and   aatoniohile   accidents  even   tliougli 
caused  by  intentional  or  nc^giigent  personal  act. 

For  example,  under  the  Hours  of  Service  Act,  it 
was  held  by  the  Court,  in  United  States  v.  Delano, 
1917,  246  Fed.  107,  that  the  illness  of  an  employee, 
even  if  resulting  from  over-indulgence  due  to  the 
voluntary  act  and  particijjation  therein  of  the  em- 
ployee, was  a  '^casualty". 

Likewise,  under  the  Revenue  Act  of  1934,  authoriz- 
ing an  income  tax  deduction  for  losses  arising  from 
fires,  sto]*ms,  shipwreck  or  other  casualtjf,  it  has  been 
held  that  an  automobile  accident  is  a  ^'casualty'' 
within  the  meaning  of  such  income  tax  statute.  Reve- 
nue Act  of  1934,  paragraph  23(e)  (3),  26  U.S.C.A. 
paragraph  23(E)  (3)  Helvering  v.  Otvens,  CCA.  2, 
95  Fed.  (2d)  318,  319. 

The  word  '^casualty''  according  to  the  Century 
Dictionary,  means,  ^4iappening  or  coming  to  pass 
without  apparent  cause,  without  design  on  the  part  of 
the  agent,  in  an  unaccountable  manner,  or  as  a  mere 
coincidence  or  accident;  coming  by  chance;  accident; 
fortuitous;  indeterminate,  as  a  casual  encounter. 

The  foregoing  definition  is  quoted  with  approval  by 
the  Court  in  United  States  v.  New  York  O.  &  W. 
Raihvay  Co,,  1914,  216  Fed.  702,  705.  The  Court  then 
states : 

''  ^Casualty'  is  defined  by  the  same  authority 
as  ^chance  or  whatever  happens  by  chance,  acci- 
dent, contingency'.  An  unfortunate  chance  or 
accident,  expecially  one  resulting  in  bodily  m- 
juries  or  death.  Specifically,  disability  or  loss  of 
life  in  battle  or  military  service  wounds"  etc. 
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Black's  Law  Dictionarv  defines  a  "casualty"  as 
'*  change;  accident;  contingency;  also  that  which 
comes  without  design  or  without  being  foreseen/' 
Morris  &  Co.  v.  Industrial  Board  of  Illinois,  284  111. 
67,  119  N.E.  944,  L.R.A.  1918  E,  919;  Bennett  v. 
Howard,  175  Ky.  797;  195  S.W.  117,  118,  L.R.A.  1917 
E, 1075. 

Webster's  International  Dictionary  Second  Edition, 
Unabridged,  1934,  defines  ''casualty''  as  ^'(1)  chance; 
accident,  contingency;  also  that  which  comes  without 
design  or  without  being  foreseen;  an  accident;  losses 
that  befall  them  by  mere  casualty.  Raleigh;"  (2)  An 
unfortunate  occurrence;  a  mischance;  a  mishap;  a 
serious  or  fatal  accident,  a  disaster''. 

This  same  authority  defines  ''mishap''  as  '^(1)  ill 
luck,  misfortune:  (2)  an  injurious  or  unfortunate 
accident''.  The  synonym  ''misfortune"  is  defined  as 
"To  happen  unluckily  or  unfortunately;  to  suffer 
misfortune."  "Misfortune"  is  defined  fui'ther  as 
"(1)  Bad  fortune  or  luck;  calamity;  an  evil  accident; 
disaster;  mishap;  mischance."  "Accident"  is  defined 
by  this  same  authority,  as  "an  event  that  takes  place 
without  one's  foresight  or  ex])ectation ;  an  undesigned, 
strange  and  unexpected  event.  Hence,  often,  an  un- 
designed and  unforeseen  occurrence  of  an  afflictive  or 
unfortunate  character;  a  mishap  resulting  in  injury 
to  a  person  or  damage  to  a  thing;  a  casualty''. 

According  to  Funk  ct  Wagnalls  Practical  Standard 
Dictionary,  a  "casualty"  is  "A  contingency  or  acci- 
dent, especially  a  harmful  accident;  also  a  chance 
occurrence;  in  war,  losses  arising  from  any  cause." 
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This  authority  defines  ^^ casualty-'  as  occurring  by 
chance,  accidental,  unusual,  occurring  at  irregular  in- 
tervals or  occasional. 

In  Easton  v.  Glendemmi,  33  Idaho,  389,  195  Pac. 
90,91,  the  Court  states: 

^^ Casualty  is  a  word  of  quite  frequent  use;  yet, 
it  cannot  be  said  that  its  definition  has  been  very 
accurately  settled  by  the  Courts.  It  has  been  said 
that  strictly  and  literally  the  word  ^casualty'  is 
limited  to  injuries  which  arise  solely  from  acci- 
dents, without  any  element  of  conscious  human 
design  or  inteyitional  human  agency;  something 
not  to  be  foreseen  or  guarded  against,  sometJiinq 
that  happens  not  in  the  usual  course  of  events. 
The  word  '^casualty''  being  synonymous  with  acci- 
dent; an  accident." 

Under  the  Hours  of  Service  Act,  certain  penalties 
are  imposed  for  violation  of  the  provisions  of  the 
Act,  unless  such  acts  fall  within  an  exception  thereto 
which  provides 

^^provided  that  the  y)rovisions  of  the  Act  shall 
not  apply  in  any  case  of  casuaUy  or  unavoidable 
accident  or  an  Act  of  God;  nor  where  the  delay 
was  the  result  of  a  cause  not  known  to  the  carrier 
or  its  officer  or  agent  in  charge  of  such  employee 
at  the  time  said  employee  left  a  terminal  and 
could  not  have  foreseen".  U.  S.  v.  Penn  Co.,  1917, 
239  Fed.  741. 

In  considering  the  meaning  of  the  word  ^^casualty" 
the  Court  says: 

**It  should  not  be  assumed  that  any  terms  used 
by  Congress  in  the  proviso  are  synonymous." 
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**A11  words  of  an  Act  have  a  proper  place  and 
meaning  therein,  unless  the  contrary  plainly  ap- 


pears." 

^*In  the  proviso  under  consideration  'casualty' 
means  a  fortuitous  happening  caused  by  some 
human  agency  which  the  carrier  cannot  control. 

"  'Unavoidable'  accident  means  a  fortuitous 
happening  caused  by  some  human  agency  over 
which  the  carrier  may  have  some  control,  yet 
which  could  not  have  been  prevented  by  the 
exercise  of  due  care. 

^^ Words  of  the  proriso  do  vot  plahiJjj  e.r press 
such  intention.  If  fhns  i)ite]ule(l,  ('o}u/,('ss  would 
have  expressed  such  nieaninfi  i)/  )/o  uncertain 
terms  *  *  *''. 

As  indicated  in  the  Helvering  v.  Owens  case,  ante, 
and  as  expressly  stated  in  United  States  v.  Delano, 
1917,  246  Fed.  107,  a  *' casualty"  may  arise  even 
though  the  human  agency  participated  therein  by  his 
own  action  and  conduct. 

It  is  apparent,  from  the  foregoing  definitions  and 
decisions,  that  the  loss  of  the  brandv  in  the  instant 
case  was  due  to  a  ''casualty"  arising  out  of  an  acci- 
dent which  came  without  design  or  without  being  fore- 
seen and  that  the  event  took  place  without  foresight 
or  expectation,  being  an  unforeseen,  and  unexpected 
event  of  an  unfortunate  character  resulting  in  injury 
and  damage  to  a  thing,  in  short,  an  injury  resulted 
which  arose  solely  from  an  accident  without  any  ele- 
ment of  conscious  human  design  or  intentional  human 
agency. 
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^^ Casualty'',  within  the  meaning  of  the  Internal 
Revenue  Law,  authorizing  the  deduction  of  such  loss 
in  computing  net  income,  means  an  event  due  to  acci- 
dent, unexpected  or  an  unusual  cause,  Matthewson  v. 
Com.  of  Int.  Rev.  1981,  54  Fed.  201,  537. 

'^The  term  'casualty'  expresses  the  measure  rather 
than  the  cause  of  damage,  that  is  the  wreck  itself 
rather  than  the  storm,  or  negligence  or  fault  of  some 
person,  so  the  Either'  casualty  is  at  least  as  clearly 
ejusdem  generis  with  shipwreck  as  with  fire  or 
storm'',  stated  the  Court  in  Shearer  v.  Anderson,  16 
Fed.  (2d)  995. 

Construction  of  tax  statutes. 

It  is  a  familiar  rule  that  tax  laws  are  to  be  liberally 
construed  in  favor  of  taxpayers. 

Burnet  v.  Niagara  Falls  Breiving  Co.,  282  U.S. 
648,  654. 

See  also.  Miller  v.  Standard  Ntit  Margarine  Co., 
284  U.S.  498,  508,  where  the  Court  said  in  part: 

^*It  is  elementary  that  tax  laws  are  to  be  in- 
terpreted liberally  in  favor  of  taxpayers  and  that 
words  defining  things  to  be  taxed  may  not  be  ex- 
tended beyond  their  clear  import.  Doubts  must 
he  resolved  against  the  Government  arid  in  favor 
of  the  taxpayers''. 

Moreover,  revenue  and  tax  statutes  must  be  con- 
strued strictly. 

U.    S.    Wigglestvorth,    2    Story     (U.S.)     369, 

373; 
Rice  V.  U.  S.,  53  Fed.  910; 
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Powers  V.  Barney,  5  Blatchf.  (U.S.)  202,  203; 
U.  S.  V.  Watts,  1  Bond  (U.S.)  580,  583; 
C7.  S.  V.  Freed,  225  U.S.  257,  68  L.  ed.  617; 
Gould  V,  Gould,  245  U.S.  151; 
Ebersole  v.  McGratk,  271  Fed.  995. 

Nor  are  the  provisions  of  laws  imposing  taxes  to 
be  extended  by  implication,   whieli   rule  of   law  the 
District  Court  failed  to  follow  in  the  instant  matter. 
Gould  V.  Gould,  ante; 
U,  S.  V.  Field,  255  U.S.  257. 

Where  the  language  of  a  tax  statute  is  ambiguous 
the  Court  ado])ts  the  construction  which  is  most  favor- 
able to  the  taxpayer.  Also,  if  there  is  any  doubt  as 
to  the  connotation  of  a  term  and  another  meaning 
might  be  adopted,  the  fact  of  its  use  in  a  tax  statute 
would  incline  the  scale  to  the  construction  most  favor- 
able to  the  taxpayer. 

Gould  V.  Gould,  ante; 

United  States  v.  Merriam,  263  U.  S.  179 ; 

Old  Colonij  R.  Co.  v.  Commissioner  (1932),  284 
U.  S.  552 ; 

Bowers  v.  Lighterage  Co.,  273  U.S.  346; 

United  States  v.  Updike,  281  U.S.  489; 

Burnet  v.  Niagara  Falls  Brewing  Co.,  ante. 

Language  used  in  tax  statutes  should  be  read  in  its 
ordinary  and  natural  sense. 

Helvering  v.  San  Joaquin   Co.,  297  U.S.  496, 

499; 
Old  Colony  B.  Co,  v.  Commissioner,  ante. 


31 


Congress  may  well  be  supposed  to  have  used  lan- 
guage in  accordance  with  the  common  understanding, 
and  w^ords  in  their  known  and  ordinary  signification. 
U7iion  Pacific  K.  Co.  v.  Hall,  91  U.S.  343,  347; 
Old  Colony  K.  Co.  v.  Commissioner ,  ante,  560. 

The  popular  or  received  import  of  words  furnishes 
the  general  rule  for  the  interpretation  of  public  laws. 
Maillard  v.  Latvrence,  16  How.  251,  261 ; 
Old  Colony  R.  Co.  v.  Commissioner,  ante; 
Wool  ford  Realty  Co.  v.  Rose,  286  U.S.  319,  327; 
United  States  v.  Kirhy  Lumber  Co.,  284  U.S. 

1,  3; 
United  States  v.   Buffalo   Gas  Fuel   Co.,  172 

U.S.  339,  341; 
Caminetti  v.  United  States,  242  U.S.  470,  485; 
U.  S.  V.  First  Nat.  Bank,  234  U.S.  245,  258. 

Doubt,  if  there  can  be  any,  is  not  likely  to  survive 
a  consideration  of  the  mischiefs  certain  to  be  engen- 
dered by  any  other  ruling. 

Woolford  Realty  Co.  v.  Rose,  ante. 

In  the  interpretation  of  tax  statutes  words  should 
be  ^' given  their  commonly  accepted  import".  Con- 
gress may  well  be  supposed  to  have  used  language  in 
the  popular  sense  according  to  common  understanding 
and  commercial  designation. 

United  States  v.  Kirhy  Lumber  Co.,  ante ; 
United  States  v.  Buffalo  Gas  Fuel  Co.,  ante, 
341. 
As  was  said  in  Lynch  v.  Alworth-Stepkens  Co.,  267 
U.S.  364,  370 
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*Hhe  plain,  obvious  and  rational  meaning  of  a 
statute  is  always  to  be  preferred  to  any  curious, 
narrow,  hidden  sense  that  nothing  but  the 
exigency  of  a  hard  case  and  the  ingenuity  and 
study  of  an  acute  and  powerful  intellect  would 
discover/' 

Old  Colony  li.  Co.  v.  Commissioner,  ante. 

In  seeking  the  intent  of  Congress  the  first  consider- 
ation is  the  natural,  ordinary  and  generally  under- 
stood meaning  of  the  term  used. 

United  States  v.  Fisher,  2  Cr.  348; 

Lake  County  v.  Bollins,  130  U.S.  662; 

Maillard  v.  Latvrence,  ante; 

United  States  ^^  Pacific  Ry.  Co.,  91  U.S.  72. 

The  meaning  of  a  statute  nnist,  in  the  first  instance, 
be  sought  in  the  language  in  which  it  is  framed,  and 
if  that  is  plain,  and  admits  of  no  more  than  one 
meaning  the  sole  function  of  the  Courts  is  to  enforce 
it  according  to  its  terms,  as  the  duty  of  interpretation 
does  not  arise  and  the  rules  which  are  to  aid  doubtful 
meanings  need  no  discussion. 

Caminetti  v.  United  States,  ante ; 

Lake  County  v.  Rollifis,  ante,  670,  671 ; 

Hamilton  v.  Rathhone,  175  U.  S.  414,  421. 

It  is  the  province  of  the  Court  to  enforce,  not  to 
make  the  laws;  hence  the  Court  is  not  at  liberty  to 
amend  the  statute  or  read  words  into  it  to  make  it 
conform  to  what  the  Court  may  believe  to  be  the 
spirit  of  the  act  or  to  esca]:)e  the  injustice  of  law. 

Maxwell  v.  Moore,  22  How.  185 ; 

United  States  v.  Goldenherg,  168  U.  S.  95 ; 

Hohhs  i\  McLean,  117  U.  S.  567 ; 
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United  States  v.  First  Nat.  Bank,  ante,  245,  260 ; 
St,  Louis  V.  Taylor,  210  U.  S.  281 ; 
Caminetti  v.  U.  S.,  ante. 

Where  Congress  has  by  apt  terms  created  a  class  or 
drawn  distinctions  between  classes  of  persons  (i.e. 
distiller,  i)roducer,  etc.)  or  objects,  it  is  not  competent 
for  the  Court  to  extend  or  limit  the  operation  of  the 
statute. 

United  States  v.  Colorado  Co.,  157  Fed.  321 ; 

United  States  v.  Goldenherg,  ante,  102 ; 

Maxtvell  V.  Moore,  ante,  191 ; 

Tiger  v.  Western  Inv.  Co.,  221  U.  S.  286. 

A  dispute  over  the  meaning  of  a  statute  does  not  of 
itself  show^  an  ambiguity  in  the  Act. 

Nor.  Pae.  Ry.  Co.  v.  Sanders,  47  Fed.  610 ; 
Shreve  v.  CJiiisman,  69  Fed.  789; 
Webber  v.  St.  Paid  City  Ry.  Co.,  97  Fed.  140; 
Swartz  V.  Siegel,  117  Fed.  13. 

Subsequent  experience  is  no  guide  to  interpretation. 
United  States  v.  Un.  Pae.  Ry.  Co.,  91  U.  S.  72; 
Piatt  V.  Pacific  Ry.  Co.,  99  U.  S.  48. 

Therefore,  it  is  submitted  that  it  is  apparent  from 
the  entire  liquor  statute  that  the  term  ^^ow^ner"  was 
intended  to  refer  solely  and  exclusively  to  one  holding 
the  legal  title  to  the  distilled  spirits  and  not  to  his 
officers,  agents,  servants,  employees  or  any  other  per- 
son w^homsoever;  otherwise,  such  inclusion  would  have 
been  made  by  Congress  in  such  statute. 

Moreover,  as  the  burden  of  proof  was  upon  plaintiff 
to  establish  another  construction  or  intention  on  the 
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part  of  Congress  so  as  to  include  within  the  definition 
of  the  word  **o\vner"  the  other  indiWdiials  expressly 
eniunerated  in  other  sections  of  the  same  statute,  the 
failure  of  plaintiff  to  do  so  entitles  defendants  to  the 
constniction  of  the  term  *'owTier"  defined  herein; 
hence,  as  there  is  no  evidence  of  any  ''fraud,  collusion 
or  negligence  of  the  owner"  of  the  distilled  spirits, 
namely,  defendant  Livemiore  Winery  Incorporated, 
and  as  even  certain  of  the  exhibits  introduced  by  plain- 
tiff indicate  thereon  that  the  loss  claimed  was  due  to  a 
''casualty"  any  tax  other\\'ise  due  and  payable,  must 
be  abated  and  judgment  entered  in  favor  of  the  de- 
fendants herein.    (Plaintiff's  Exhibit  1(b),  R.  112.) 


IV. 

THAT  A  COMPLIANCE  WITH  LAW.  IN  CONNECTION  WITH  THE 
LEVY  AND  ASSESSMENT  OF  THE  ALLEGED  TAX.  WAS  NOT 
ESTABLISHED. 

As  previously  pointed  out,  there  being  no  '" removal" 
of  the  distilled  spirits,  the  attempted  levy  and  assess- 
ment of  the  alleged  tax  was  premature  and  unauthor- 
ized under  the  statutes.  Likewise,  for  reasons  that 
follow,  there  was  no  evidence  admitted  legally  upon 
the  trial  to  sustain  the  contention  of  plaintiff  that  the 
levy  and  assessment  was  ''in  compliance  with  law"  or 
the  statutes  authorizing  the  same. 

In  fact,  the  only  witness  who  testified  in  this  con- 
nection impliedly  admitted  that  she  did  not  know  the 
signature  of  the  Commissioner  of  Internal  Revenue  in 
Washington,  D.  C.   (R.  68,  71)  by  this  answer  to  a 
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question:  *'A.  Well  it  is  the  signature  which  oiu' 
oflSee  accepts  as  being  his  signature."  Further,  the 
District  Couii:  over  the  objection  of  the  defendants, 
permitted  to  be  introduced  in  evidence,  as  Plaintiff's 
Exliibit  Xo.  5.  a  i)urpoii:ed  copy  of  the  assessment 
certificate,  supposedly  certified  by  someone  whose 
signature  had  not  been  identified,  nor  that  he  was  the 
holder  of  the  office  of  Commissioner  of  Internal  Reve- 
nue at  the  time  of  the  making  of  the  certification 
thereon :  also,  that  the  said  certified  copy  of  the  assess- 
ment certificate  contained  but  a  portion  of  the  assess- 
ment list  concerning  which  the  witness  offered  evidence 
and  testimony. 

Moreover,  in  connection  with  Plaintift"s  Exlubit 
Xo.  7,  being  a  notice  and  demand  for  tax  (R.  73-81), 
the  witness  answered  ''no''  to  the  question  (R.  80) 
'*But  these  are  not  copies  of  the  records  that  you  sent 
out  at  the  time,  and  it  was  not  the  i)ractice  to  keep  a 
copy?'':  also,  ''Q.  So  you  camiot  testify  at  this  time 
that  these  are  copies  as  they  purpoit  to  be,  of  the 
notices  that  actually  were  sent  out  at  that  time?" 
'*A.    Xo,  they  are  not  copies  of  the  (Original  notices." 

It  is  conceded  that  had  there  been  the  fomidation 
laid  to  establish  that  the  assessment  list  offered  in  evi- 
dence was  signed  by  the  Conunissioner  of  Internal 
Revenue,  who  was  then  duly  qualified  and  acting  as 
such  at  the  time  of  such  signature,  and  that  such  was 
his  signature,  and  that  it  was  on  file  in  the  office  of  the 
collector  of  internal  revenue,  that  such  original  assess- 
ment list  would  be  evidence  of  the  assessment.  {TJ.  S, 
V,  Bristoiv,  C.C.  Ky.,  1884,  20  F.  378.)    However,  such 
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foundation  had  not  been  laid  at  the  time  that  the  Dis- 
trict Court  permitted,  over  defendants'  objection  and 
motion  to  strike  thereafter,  the  introduction  of  that 
which  was  not  even  the  purported  original  assessment 
list,  but  merely  what  purported  to  be  a  photostatic 
copy  of  but  a  portion  of  it. 

As  the  laws  of  evidence  of  the  State  of  California 
are  applicable  in  this  case,  attention  is  called  to  Sec- 
tion 1918,  subdivision  9,  of  the  California  Code  of 
Civil  Procedure,  which  provides  that  documents  of 
departments  of  the  Ignited  States  government  may 
be  proved  by  the  certificates  of  the  legal  custodians 
thereof.  Hence,  it  is  necessary  to  establish  who  the 
legal  custodian  of  the  document  was  before  it  may  be 
proved,  which  was  not  done  nor  was  there  any  evi- 
dence as  to  who  was  the  legal  custodian  of  the  assess- 
ment record.  The  above  law  authorizing  the  proving 
of  documents  of  a  department  of  the  United  States 
government  must  be  distinguished  from  Section 
1875  of  the  California  Code  of  Civil  Procedure,  which 
restricts  the  right  of  a  court  in  taking  judicial  notice 
of  the  private  and  official  acts  of  the  executive,  legis- 
lative and  judicial  departments  of  the  state  and  of  the 
United  States,  and  the  law^s  of  the  several  states  of  the 
United  States  and  tlie  inter])retation  thereof  by  the 
highest  courts  of  a])pellate  jurisdiction  of  such  states; 
and  to  the  accession  to  office  and  the  official  signatures 
and  seals  of  office  of  the  principal  officers  of  govern- 
ment in  the  executive,  legislative  and  judicial  de])art- 
ments  of  this  state  and  of  the  United  States.  Acces- 
sion to  office  may  be  established  by  an  exemplification 
of  a  certificate  of  election  or  apiiointment  duly  certi- 
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fied  by  the  keeper  of  the  record.  Here  we  have  an 
appointment  to  office,  rather  than  an  accession  to  office, 
hence  it  was  incumbent  upon  plaintiff  to  establish  by 
evidence  the  appointment  of  the  person  designated  on 
the  assessment  list  to  the  office  of  Commissioner  of 
Internal  Revenue  and  that  he  held  such  office  at  the 
time  of  the  execution  of  the  assessment  list ;  also,  that 
it  was  signed  by  him ;  none  of  w^hich  was  done. 

It  was  error  for  the  District  Court  to  permit  the 
witness  for  plaintiif  to  testify  regarding  the  contents 
of  a  notice  and  demand  for  tax  (Plaintiff's  Exhibit 
No  7,  R.  72-81)  in  view^  of  the  testimony  of  the  witness 
that  such  exhibit  was  not  a  copy  of  the  original  or  a 
duplicate  original  copy  of  the  notice  and  demand  for 
tax. 

There  can  be  no  evidence  of  the  contents  of  a  writ- 
ing, other  than  the  writing  itself,  unless  the  original 
has  been  lost  or  destroyed,  in  which  case  proof  of  the 
loss  or  destruction  must  be  made  or  when  the  original 
is  in  the  possession  of  the  person  against  w^hom  the 
evidence  is  offered  and  he  fails  to  produce  it  after 
reasonable  notice.  ((;.  (7.  P.,  Sections  1855,  1937,  1938, 
et  seq.) 

In  connection  with  Plaintiff's  Exhibit  No.  5  as  the 
pui73orted  original  copy  of  said  exhibit  bore  other 
accounts  and  records  thereon,  including  interlineations 
and  penciled  notations  (R.  72),  it  was  incumbent  upon 
plaintiff*  to  explain  such  alterations,  interlineations, 
and  notations  in  proffering  the  writing  in  evidence 
prior  to  its  introduction  therein,  which  was  not  done. 
((7.  C.  P.,  Sections  1981,  1982.) 
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Therefore,  no  compliance  with  the  law  was  legally 
established  by  plaintiff  as  to  the  assessment  levied  or 
demand  for  the  tax  in  comj)liance  with  law. 


V. 

THAT  THE  QUANTITY  OF  DISTILLED  SPIRITS  PRODUCED, 
UPON  WHICH  THE  TAX  WAS  ASSESSED,  WAS  NOT  ESTAB- 
LISHED. 

Upon  the  trial,  the  evidence  introduced  to  establish 
the  number  of  proof  gallons  of  brandy  distilled  was 
uncertain,  to  say  the  least,  as  was  the  amount  or  proof 
of  the  brandy  lost. 

In  this  connection,  it  is  most  significant  that  plain- 
tiff's witness  admitted  (R.  117)  that  he  had  not  in- 
cluded in  his  computation,  any  distilling  material  or 
any  brandy  that  might  have  been  contained  in  the 
overflowing  tank  No.  1,  having  a  capacity  of  398.34 
gallons  the  so-called  over-flow  tank  having  a  cai)acity 
of  80  gallons  and  the  singling  tank  having  a  capacity 
of  104  gallons,  whereas  a  witness  for  defendant  testi- 
fied (R.  170,  171)  that  there  were  two  distilling  mate- 
rial tanks  and  two  brandy  receiving  tanks  located  in 
the  distilling  premises,  also,  a  singling  tank,  charging 
tank,  and  an  overflow  tank,  making  seven  in  all. 

Moreover,  plaintift*'s  witness  admitted  that  he  had 
sent  a  record  to  the  Internal  Revenue  r)e])artment  that 
the  proof  of  the  brandy  contained  in  Tank  No.  2  was 
54  proof  (R.  113)  although  he  had  previously  testified 
(R.  105)  that  the  proof  of  the  spirits  was  about  55. 
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He  was  certain  that  he  gauged  the  brandy  but  he 
would  not  say  as  to  the  exact  proof  (R.  113).  When 
first  examined,  he  testified  (R.  96)  ''the  brandy  receiv- 
ing Tank  No.  2  was  filled  to  capacity  with  liquid  that 
was  a  mixture  of  brandy  and  water.  Receiving  Tank 
No.  1  was  about  half  full  of  water.  There  was  no  evi- 
dence of  alcohol  in  that,  and  the  sump  on  the  floor  of 
the  distillery  contained  a  mixture  of  water  and  wine 
sediment  and  brand}^,  with  some  alcohol  in  it.''  Later 
(R.  118)  he  testified  that  the  dirt  floor  of  the  dis- 
tillery was  damp,  but  admitted  (R.  119)  that  neither 
he  nor  anyone  else,  to  his  knowledge,  had  made  a  test 
to  determine  whether  there  was  any  brandy  there. 
Later  upon  direct  examination  (R.  104,  105)  and  upon 
cross-examination  (R.  113)  this  witness  stated  that  the 
proof  of  the  brandy  in  Tank  No.  1  was  20  proof  gal- 
lons; also  that  there  was  only  one  sum})  containing 
liquid  (R.  119),  although  after  refreshing  his  recol- 
lection by  reference  to  the  plans  of  the  winery  he 
stated  (R.  129)  that  there  were  two  sumps  separated 
by  a  concrete  wall  wdth  an  inter-connecting  pipe-line, 
at  which  time  defendants  requested  that  he  produce 
the  plans  of  the  winery  in  order  to  establish  or  contra- 
dict the  information  furnished  by  the  witness  (R.  130). 

Plaintiff's  Exhibit  No.  5  (R.  20-21)  purports  to  be 
a  demand  upon  defendants  for  payment  of  taxes  a])- 
pearing  upon  the  assessment  roll  of  the  District, 
namely,  ''tax  assessed  on  1619.56  proof  gallons  of 
brandy  lost  through  negligence  on  Fruit  Distillery 
Premises  No.  306  ou  T)(c.  26,  19.ir;,  v^  $2.00  per  gallon, 
which  appears  on  Collector's  March  1937  List,  page 
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504/2  $3,239.00,  together  with  penalties  as  x^i'^scribed 
by  law  and  together  with  interest  thereon  until  paid 
as  provided  by  law'\  On  the  other  hand,  the  assess- 
ment certificate,  Plaintiff's  Exhibit  No.  1  (R.  10-13), 
shows  that  the  tax  was  on  1619.56  ])g  Bdy  (Lost 
through  negligence),  12-26  and  '27-:J(}. 

A  witness  for  defendants  (R.  170-177)  testified  re- 
garding the  number  of  tanks  in  the  distilling  premises 
and  the  capacity  thereof  and  the  use  and  operation 
of  these  tanks,  from  which  it  is  evident  that  in  the 
absence  of  the  gauging  of  the  distilling  material  and 
])randy  in  these  tanks  and  sumj)  by  the  ganger  for 
plaintiff,  it  would  be  absolutely  impossible  to  as- 
certain and  determine  the  quantity  of  distilling  ma- 
terial, distilled  spirits  or  brandy  in  the  distilling 
premises  on  either  December  26,  27  or  28,  1936 ;  hence, 
the  quantity  of  distilled  spirits  produced  upon  which 
the  tax  was  assessed  was  not  established  by  the  evi- 
dence nor  did  })laintiff  sustain  the  burden  of  proof 
in  this  connection. 


VI. 

THAT  THE  DISTUICT  COURT  ERRED  IN  ADMITTING  EXHIBITS 
WITHOUT  PROPER  FOUNDATION  HAVING  FIRST  BEEN 
ESTABLISHED  THEREFOR. 

Reference  to  the  foregoing  arguments  is  made  in 
su])port  of  the  conclusion  that  the  District  Court 
erred  in  admitting  exhibits  without  ])roper  foundation 
having  fii'st  been  established  therefor. 
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VII. 

THAT  THE  DISTRICT  COURT  ERRED  IN  REFUSING  TO  ORDER 
THE  PRODUCTION  OF  THE  DISTILLERY  PLANS  FOR  THE 
PURPOSE  OF  CROSS-EXAMINATION  OF  A  WITNESS  WHO 
HAD  TESTIFIED  REGARDING  THE  OPERATION  OF  THE 
DISTILLERY  INCLUDED  THEREIN. 

In  view  of  the  testimony  of  the  witness  for  plaintiff 
that  he  was  on  the  distillery  premises  on  December 
28  (R.  93),  the  fact  that  his  testimony  was  objected  to 
on  the  ground  that  he  had  not  been  qualified  as  an 
expert  (R.  100)  but  which  testimony  was  admitted  by 
the  Court  over  the  objection  of  defendants  as  the 
witness  said  that  he  was  familiar  with  the  general 
situation  at  the  distillery  and  had  made  an  examina- 
tion of  the  still  at  that  time  and  both  before  and  since 
(R.  100)  although  on  cross-examination  he  stated: 
A.  I  do  not  think  I  said  I  was  entirely  familiar  with 
the  distilling  premises.  I  was  not  familiar  with  the 
winery  and  distillery,  and  so  far  as  I  know  that  was 
no  more  than  the  second  time  I  visited  the  premises". 
(R.  127),  as  well  as  the  further  fact  that  he  was 
permitted  to  testify  regarding  the  distillery  premises 
and  its  operation  (R.  115  et  seq.),  defendants  were 
entitled  to  have  the  plans,  upon  which  his  testimony 
was  based,  produced  and  made  available  for  purposes 
of  cross-examining  him  in  order  to  establish  his  credi- 
bility or  lack  of  credibility  as  an  expert  witness. 

As  it  was  appai'ent  that  the  witness  had  refreshed 
his  memory  by  reference  to  these  plans  (R.  128),  de- 
fendants were  entitled  to  have  these  plans  produced 
for  purposes  of  cross-examination  (C.  C.  P.  2047) 
and  it  was  error  to  refuse  this  request. 
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VIII. 

THAT  THE  DISTRICT  COURT  ERRED  IN  ADMITTING  HEARSAY 
EVIDENCE  WHICH  WAS  NO  PART  OF  THE  RES  GESTAE. 

Over  the  objection  of  defendants,  a  witness  of 
plaintiff  was  permitted  to  testify  regarding  a  pur- 
ported conversation  that  occurred  allegedly  on  the 
morning  of  December  28,  1936,  around  10:00  A.M. 
with  one  Joe  Renteria  (R.  96  et  seq.)  over  the  objec- 
tions of  defendants  that  no  foundation  had  been  laid 
for  the  introduction  of  sucli  evidence. 

It  is  admitted  that  even  though  this  witness  then 
testified  that  ^^Practically  the  same  conversation  was 
held  later  in  Mr.  Groci's  presence'',  such  conversation 
ostensibly  having  been  repeated  by  Joe  Renteria 
again,  that  all  such  conversation  was  hearsay  and  not 
a  part  of  the  res  gestae  in  that  all  such  asserted 
statements  or  declarations  were  made  an  ap])reciable 
time  after  the  accident  and  resulting  loss  had  oc- 
curred. 

As  is  pointed  out  in  WilUard  v.  Valley  Gas  d-  Fuel 
Co.y  171,  Cal.  9,  such  a  statement  was  not  part  of  the 
res  gestae  and  should  have  been  excluded  because  re- 
lating to  something  that  had  ])reviously  occurred 
and  not  while  the  accident  was  occurring.  (I)niis  v. 
Steamer  Senator,  1  Cal.  459;  Williams  v.  S.  P.  Co., 
133  Cal.  550;  Lnman  v.  Golden  Ancient  Channel  Min- 
ing Co.,  140  Cal.  700;  Bandj/  v.  Sierra  Lumber  Co., 
149  Cal.  112;Kimic  v.  San  Jose,  156  Cal.  379;  Burges- 
ser  t\  Bullocks,  190  C^al.  673;  Cal.  Juris.,  Vol.  10,  p. 
1115,  Sec.  343) 
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IX. 

THAT,  AS  THE  INFORMATION  CONTAINED  IN  PLAINTIFF'S 
EXHIBIT  NO.  4  WAS  ESTABLISHED  TO  HAVE  BEEN  BASED 
UPON  INCORRECT  INFORMATION  SUPPLIED  BY  PLAIN- 
TIFF, IT  WAS  ERROR  FOR  THE  DISTRICT  COURT  TO 
ADMIT  SUCH  EXHIBIT  IN  EVIDENCE. 

Over  the  objection  of  defendants,  the  Court  per- 
mitted witnesses  for  plaintiff  to  testify  regarding 
plaintiff's  Exhibit  No.  4  (R.  65,  82-83,  85-96)  and  to 
admit  said  Exhibit  No.  4  in  evidence  over  the  objec- 
tions of  defendants  and  denied  the  defendants'  mo- 
tion to  strike  said  exhibit  from  evidence  after  de- 
fendants' witness  G.  B.  Antonini  had  testified  (R. 
145-160)  that  the  information  therein  contained  had 
been  furnished  to  him  by  plaintiff's  employee  and 
witness  A.  F.  Bulfinch,  also,  that  he  did  not  know  who 
dictated  or  typed  the  letter  although  he  signed  it 
after  he  was  told  to  do  so  (R.  156)  and  he  believed 
the  information  to  be  true  when  he  signed  it  as  it 
was  represented  to  him  that  way.  However,  he  testi- 
fied (R.  148)  that  his  duties  with  respect  to  the 
Livermore  Winery  were  in  San  Francisco  and  that  he 
was  not  at  the  winery  on  December  26,  27,  28  or  29, 
and  that  he  was  not  familial*  with  the  situation  at  all 
(R.  150).  Further,  he  testified  that  he  did  not  au- 
thorize anybody  to  dictate  the  letter  for  him  (R. 
151)  but  that  he  signed  it  upon  the  advice  of  Mr. 
Mayhew  (R.  152). 

Under  these  circumstances,  it  was  error  for  the 
Court  to  permit  the  introduction  of  plaintiff's  Ex- 
hibit No.  4  in  evidence  and  to  deny  defendants'  mo- 
tion to  strike  said  exhibit  from  the  evidence  because 
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the  statements  therein  contained  were  admittedly  made 
in  reliance  and  based  upon  incorrect  mformation 
furnished  to  G.  B.  Antonini  in  connection  with  which 
he  had  no  knowledge.  (Gulart  v.  Azevedo,  62  Cal.  App. 
108, 113) 


CONCLUSION. 

In  view  of  the  law  and  the  evidence  defendants 
submit  that  the  decision  and  judgment  of  the  trial 
Court  w^as  erroneous  in  the  particulars  noted  in  the 
Specification  of  Errors  and  should  be  reversed  and  re- 
manded to  the  District  Court  to  enter  Findings  of 
Fact  and  Conclusions  of  Law  in  accordance  with  the 
evidence  and  the  law  covering  the  issues  involved, 
issuing  thereafter  a  judgment  in  conformity  there- 
with in  favor  of  defendants  and  against  plaintiff  to- 
gether with  costs  of  suit  and  appeal  incurred  in  con- 
nection therewith. 


Dated,  San  Francisco, 
March  6, 1946. 


Robert  H.  Foukj:, 
Hans  A.  Kruger, 
Robert  A.  Wertsch, 

Attorneys  for  AppeUants. 
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vs. 

United  States  of  America, 
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On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California. 

BRIEF  FOR  THE  UNITED  STATES. 


OPINION  BELOW. 

No  previous  opinion  in  this  case  has  been  rendered. 


JURISDICTION. 

This  appeal  involves  federal  distilled  spirits  taxes 
imposed  by  Section  600  of  the  Revenue  Act  of  1918, 
as  amended,  and  a  fruit  distiller's  bond  given  pur- 
suant to  Section  3260,  Revised  Statutes.    The  taxes 


sued  for,  totaling  $3,239,  were  assessed  by  the  Commis- 
sioner of  Internal  Revenue  on  1,619.56  proof  gallons  of 
distilled  spirits  j)roduced  at  Fruit  Distillery  No.  306, 
operated  by  the  defendant  Livermore  Winery,  Inc., 
and  lost  or  removed  therefrom  without  payment  of  the 
taxes  on  December  26  and  27,  1936.  The  bond  was 
executed  by  Livermore  Winery,  inc.,  as  principal,  and 
the  Saint  Paul  Mercury-Indemnity  Company  of  Saint 
Paul,  as  surety,  on  November  6,  1936,  and  by  its  terms 
covered  the  x>eriod  from  June  26,  1936,  to  April  30, 
1937.  The  bond  was  conditioned  upon  the  faithful 
compliance  wdth  the  laws  and  regulations,  the  pay- 
ment of  penalties  and  fines,  and  payment  of  all  taxes 
on  brandy  produced  by  the  principal  at  the  distillery. 
(R.  14-15.)  Demand  was  made  upon  the  taxpayer  and 
the  surety,  who  refused  to  pay  the  amount  owing,  and 
the  United  States  filed  this  suit  to  recover.  Jurisdic- 
tion ;W^as  conferred  on  the  District  Court  by  Section 
24,  Twentieth,  of  the  Judicial  Code.  This  case  was 
tried  on  December  19,  1944.  (R.  63.)  Judgment  was 
entered  for  the  Govermnent  March  28,  1944.  (R.  40- 
41.)  Within  three  months  and  on  June  27,  1945, 
notice  of  appeal  w^as  filed  (R.  49-50),  pursuant  to  the 
provisions  of  Section  128(a)  of  the  Judicial  Code,  as 
amended. 


QUESTIONS  PRESENTED. 

1.  Whether  the  evidence  introduced  at  the  trial  is 
sufficient  to  support  the  findings  of  fact  made  by  the 
District  Court,  that  1,619.56  proof  gallons  of  brandy 
were  removed  from  the  brandy  distillery  within  the 


meaning  of  Section  600  of  the  Revenue  Act  of  1918, 
as  amended. 

2.  Whether  the  loss  of  the  brandy  in  question  was 
caused  by  casualty  within  the  meaning  of  Sections 
3221  and  3223,  Revised  Statutes. 

3.  Whether  the  District  Court  erred  in  admitting 
evidence  offered  by  the  Government  over  the  objec- 
tions of  the  defendants,  thus  requiring  a  reversal  of 
the  judgment. 


STATUTES  INVOLVED. 

The  pertinent  statutes  will  be  found  in  the  Appen- 
dix, infra,  pages  i-vi. 


STATEMENT. 

This  is  a  suit  brought  by  the  United  States  against 
the  Livermore  Winery,  Inc.,  and  The  Saint  Paul 
Mercury-Indemnity  Company  of  Saint  Paul.  The 
complaint  sets  forth  two  causes  of  action,  the  first 
seeking  recovery  from  Livermore  Winery,  Inc.,  of 
distilled  spirits  taxes  under  Section  600  of  the  Reve- 
nue Act  of  1918,  as  amended,  in  the  sum  of  $3,239, 
with  penalty  and  interest  incurred  on  1,619.56  proof 
gallons  of  brandy  lost  on  December  26  and  27,  1936, 
at  $2  per  proof  gallon.  (R.  3-6.)  The  second  cause  of 
action  seeks  recovery  of  the  same  amount  from  both 
appellants  under  the  fruit  distiller's  bond.  (R.  7-10.) 

The  fruit  distiller's  bond  was  executed  by  the  Liver- 
more Winery,  Inc.,  as  principal,  and  The  Saint  Paul 


Mercury-Indemnity  Company  of  Saint  Paul,  as 
surety,  on  November  6,  1936  (R.  35),  and  by  its  terms 
covered  the  period  from  June  26,  1936,  to  April  30, 
1937  (R.  14).  The  bond  was  conditioned  to  secure 
faithful  compliance  with  the  laws  and  regulations, 
j^ayment  of  penalties  and  fines,  and  all  taxes  on 
brandy  produced  by  the  principal  at  the  fruit  distil- 
lery. (R.  15.) 

On  December  26,  1936,  at  about  11:50  P.  M.,  one 
Joe  Renteria,  then  employed  as  night  distiller  by 
Livermore  Winery,  Inc.,  attached  a  water  hose  to  the 
distilling  material  line  and  opened  the  valve,  thus 
turning  water  into  the  still  to  wash  it.  He  failed  to 
open  the  slop  valve  and  left  the  premises  wdthout 
shutting  off  the  water.  As  the  still  filled  with  water, 
there  being  no  opening  for  egress,  the  water  backed 
into  the  still  column  and  into  Receiving  Tank  No.  2. 
At  the  close  of  business  on  December  26,  1936,  Receiv- 
ing 'Tank  No.  2  contained  1,854  wine  gallons  of  155 
proof  brandy  or  a  total  of  2,873.70  proof  gallons  of 
distilled  brandy.  (Pltf.  Ex.  4  and  R.  36.) 

On  the  morning  of  December  27,  1936,  an  employee 
of  the  Livermore  Winery,  Inc.,  found  Receiving  Tank 
No.  2  overflowing  with  a  mixture  of  brandy  and  water, 
and  he  shut  off  the  water  running  into  the  still.  Re- 
ceiving Tank  No.  2  on  December  27,  1936,  after  the 
water  was  shut  off,  contained  2,159.1  wine  gallons  of 
water  and  brandy  mixture  of  an  alcoholic  content  of 
51  proof,  or  a  total  of  1,101.4  proof  gallons  of  brandy. 
Seven  hundred  and  sixty-five  gallons  of  a  mixture  of 
water  and  brandy  was  recovered  from  the  distillery 


material  sump  in  the  floor  of  the  distillery,  which  had 
an  alcoholic  content  of  20  proof,  or  a  total  of  153  proof 
gallons  of  brandy,  thus  making  a  grand  total  of 
1,254.14:  i)roof  gallons  of  diluted  brandy  on  hand  De- 
cember 27,  19e36.    (R.  37.) 

In  determining  the  quantity  lost,  the  revenue  agent 
deducted  1,254.14  proof  gallons,  the  amomit  on  hand 
December  27,  1936,  from  2,(S73.70  jjroof  gallons,  the 
amomit  on  hand  at  the  close  of  business  December  26, 
1936,  and  found  the  loss  to  be  1,619.56  fjroof  gallons. 
(R.  37.)  Upon  this  amount  the  Commissioner  entered 
an  assessment  of  $3,239  at  $2  per  proof  gallon.  The 
District  Court  found  this  amount  to  have  been  lost 
through  negligence  (R.  38),  and  entered  judgment  for 
the  Government.  (R.  40-41.) 

Demand  was  made  upon  Livermore  Winery,  Inc., 
by  the  Collector  of  Internal  Revenue  for  payment  of 
$3,239  taxes  on  May  4  and  May  15,  1937.  (R.  38.)  On 
May  25,  1939,  demand  was  made  upon  both  defendants 
(Pltf.  Ex.  3),  for  the  payment  of  $3,239,  together 
with  penalties  and  interest.  Upon  a  refusal  to  pay 
the  amount  due,  this  suit  was  filed. 


SUMMARY  OF  ARGUMENT. 

The  assessment  as  made  by  the  Commissioner,  stand- 
ing alone,  makes  out  a  prima  facie  case  for  the  Gov- 
ernment. Further,  the  assessment  was  supported  by 
oral  testimony.  The  loss  of  1,619.56  gallons  of  brandy 
under  the  evidence  constitutes  a  removal  within  the 


meaning  of  Section  600  of  the  Revenue  Act  of  1918,  as 
amended. 

The  record  contains  no  evidence  under  which  the 
District  Court  could  hold  that  the  loss  was  the  result 
of  a  casualty.  All  the  evidence  explanatory  of  the  loss 
shows  negligence  on  the  part  of  Joe  Renteria,  an 
employee  of  Livermore  Winery,  Inc.,  within  the  mean- 
ing of  Sections  3221  and  3223,  Revised  Statutes.  The 
documentary  evidence,  w^hich  w^as  admitted  by  the 
Court  over  the  appellants'  objections,  was  properly 
received,  since  the  certificate  of  assessment  was  certi- 
fied under  Section  882,  Revised  Statutes,  as  amended, 
and  the  other  exhibits  were  acknowledged  by  proper 
officers  of  Livermore  Winery,  Inc.  The  statements  of 
Joe  Renteria  to  witness  Bulfinch  were  made  at  the 
distillery  in  the  presence  of  Guiseppe  Groci,  who  was 
vice-president  of  the  Livermore  Winery,  Inc.,  and 
superintendent  of  the  distillery.  Thus  the  statements 
of  Renteria  were  made  in  the  presence  of  Livermore 
Winery,  Inc.,  and  under  Section  1870  of  the  California 
Civil  Code  of  Procedure  were  admissible.  In  any 
event  there  is  no  showing  of  prejudicial  error. 


ARGUMENT. 

I. 

THE  EVIDENCE  IN  THE  RECORD  SUPPORTS  THE  FINDINGS 
OF  FACT  MADE  BY  THE  DISTRICT  COURT. 

The  United  States  introduced  in  evidence  a  certified 
copy  of  the  assessment  certificate  and  list,  together 
with  the  original  and  the  amended  monthly  report, 


Form  15,  filed  by  the  Liverniore  Winery,  Inc.,  for 
December,  1936,  and  a  letter  in  the  form  of  an  affi- 
davit signed  by  G.  B.  x\ntonini,  president  of  the  Liver- 
more  Winery,  Inc. 

These  instruments,  together  with  the  allegations  set 
out  in  paragraph  V  of  affirmative  defenses  alleged  by 
defendants  in  their  amended  answer  (R.  26-28)  are 
sufficient  proof  to  sustain  the  judgment. 

The  certificate  of  assessment  and  the  assessment  list 
standing  alone  make  out  a  prima  facie  case  of  liability 
to  the  tax.  In  Clifford  v,  Eothensies,  46  F.  Supp.  782 
(E.  D.  Pa.),  the  Court  said  (p.  784) : 

In  the  case  at  bar,  however,  plaintiff  has  failed 
to  show  that  there  were  bona  fide  tenants  w^ho 
w^ere  the  real  parties  responsible  for  the  diversion 
to  beverage  purposes  of  the  distilled  spirits  found 
on  his  premises.  I'he  ceii:ificate  of  assessment  in 
evidence  creates  a  prima  facie  case  of  liability  to 
the  tax,  United  States  v.  Kindsko2)f,  105  U.S.  418, 
26  L.  Ed.  1181;  Western  Express  Co,  v.  United 
States,  8  Cir.,  141  F.  28,  and  plaintiff's  evidence 
fails  to  establish  that  the  tax  was  improperly 
assessed  against  him. 

In  Western  Express  Co,  v.  United  States,  141  Fed. 

28  (CCA.  8th),  the  Court  said  (p.  30)  : 

The  government  was  not  required  in  the  first  in- 
stance to  go  further  in  the  proofs  than  to  submit 
the  assessment  list.  18  Int.  Rev.  Dec.  164  (Circuit 
Court,  N.  D.,  New^  York) ;  Delaware  Railway 
Company  v.  Prettyman  et  al..  Fed.  Cas.  No.  3,767 
(Circuit  Court,  D.  Delaware) ;  United  States  v. 
Rindskopf,  105  U.S.  418-422,  26  L.  Ed.  1131. 
When,  therefore,  the  government  presented  the 
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assessment  list,  which  is  conceded  to  have  been 
regular  in  form,  and  rested,  it  had  made  out  a 
prima  facie  case.  Without  more,  it  was  entitled 
to  a  verdict.  It  then  developed  upon  the  defen- 
dant below  to  rebut  the  case  made  by  a  prepon- 
derance of  evidence.  There  was  not  only  some 
evidence  in  the  case  to  sui)port  the  verdict,  but 
when  all  the  evidence  which  supervened  is  ex- 
amined, it  discloses  many  cumulative  facts  and 
circiunstances,  which,  within  the  range  of  rea- 
sonable inference,  tended  to  supi)ort  the  verdict. 

The  District  Court  in  this  case  properly  admitted 
the  assessment,  and  unless  the  other  evidence  in  the 
case  refutes  it  the  Government  established  a  prima 
facie  case  w^hich  entitled  it  to  judgment.  United  States 
V,  Rindskopf,  105  U.S.  418. 

The  error  under  w^hich  appellants'  counsel  are  labor- 
ing is  presented  quite  clearly  by  the  Eighth  Circuit 
Court  of  Appeals  in  Paschal  v.  Blieden,  127  F.  (2d) 
398,  by  this  language  (p.  403)  : 

It  should  be  noted  that  the  findings  upon  which 
the  orders  of  the  referee  and  the  court  ex|)unging 
the  claim  are  based  do  not  seem  to  be  predicated 
upon  the  testimony  claimed  to  be  in  conflict  with 
facts  contained  in  the  returns  made  by  the  collec- 
tor, but  the  orders  appear  to  be  founded  upon  the 
erroneous  view  that  the  assessments  are  not  pre- 
sumptively correct  and  that  as  evidence  they  do 
not  satisfy  the  burden  of  proof  cast  upon  the  col- 
lector. 

The  appellants  are  attempting  to  get  this  Court  to 
say  that  the  assessment  is  not  presumptively  correct, 


and  that  as  evidence  it  does  not  satisfy  the  burden  of 
proof  cast  upon  the  Government.  For  support  they 
cite  United  States  v.  Rindskopf,  supra.  This  case 
supports  tlie  position  of  the  Government  rather  than 
that  of  the  appellants.  In  quoting  from  the  Rindskopf 
case  in  United  States  Fidelity  <Sc  G.  Co.  v.  United 
States,  201  Fed.  91  (CCA.  2d),  the  Court  said  (p. 
93): 

He  and  his  sureties  were  at  liberty  to  show  that 
no  spirits,  or  a  less  quantity  than  that  stated  by 
the  commissioner,  were  distilled  within  the  period 
mentioned,  and  thus  entirely,  or  in  part,  over- 
throw the  assessment.  *  *  * 

Applying  this  principle  to  the  instant  case,  the  appel- 
lants have  failed  to  impeach  the  assessment.  They 
have  failed  to  show  that  no  distilled  sj^irits  were  lost 
in  the  month  of  December,  1936,  neither  have  they 
shown  that  a  lesser  quantity  than  1,619.56  proof  gal- 
lons were  lost.  If  the  quantity  is  to  be  reduced  ^4n 
part''  they  must  show  to  what  extent.  Having  failed 
to  show  a  lesser  quantity,  the  amount  of  the  assess- 
ment, and  as  found  by  the  District  Court,  is  correct. 

The  principle  that  the  cei^tificate  of  assessment 
makes  out  a  prima  facie  case  of  the  amount  due  is 
applicable  to  the  surety  on  a  bond  as  well  as  to  the 
principal.  United  States  Fidelity  idr  G.  Co.  v.  United 
States,  supra;  United  States  v.  Fidelity  &  Casualty 
Co.,  115  F.  (2d)  475  (CCA.  3d). 

The  appellants  are  attempting  to  make  much  of  the 
fact  that  the  distilled  spirits  in  Tank  No.  2  were  not 
actually  gauged  on  December  26,   1936.    Under  the 
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statute,  no  actual  gauge  would  be  made  until  the  dis- 
tilled spirits  were  removed  from  the  premises.  It  is 
a  far  cry  to  say  that  the  Commissioner  cannot  make 
an  assessment  where  because  of  a  loss  an  actual  gauge 
could  not  be  made.  Under  Section  3248,  Revised 
Statutes  (Appendix,  infra) ^  the  tax  attaches  to  dis- 
tilled spirits  as  soon  as  it  is  in  existence  as  such. 
United  States  v.  One  Ford  Coupe,  272  U.S.  321; 
United  States  Frdelitjj  d'  Guaranty  Co.  v.  United 
States,  220  Fed.  592  (CCA.  4th);  Stein  v.  United 
States,  81  F.  (2d)  542  (CCA.  3d). 

Section  3309,  Revised  Statutes,  expressly  provides: 
If  the  Commissioner  finds  that  the  distiller  has 
not  accounted  for  all  the  spirits  produced  by  him, 
he  shall,  from  all  the  evidence  he  can  obtain, 
determine  what  quantity  of  spirits  was  actually 
produced  by  such  distiller,  and  an  assessment 
shall  be  made  for  the  difference  between  the 
quantity  reported  and  the  quantity  shown  to 
have  been  actually  produced,  at  the  rate  of  tax 
imposed  by  law  for  every  proof  gallon ;  *  *  * 

An  assessment  based  upon  an  estimate  is  lawful. 
United  States  v.  United  States  Fidelity  ayid  Guaranty 
Co,,  144  Fed.  86()  (Conn.) ;  United  States  Fidelity  & 
Guaranty  Co.  v.  United  States,  supra.  Here  the  calcu- 
lation is  supported  by  information  furnished  by  the 
distiller  by  letter  (Pltf.  Ex.  4)  and  on  Form  15  (Pltf. 
Ex.  1).  It  corroborates  tlie  testimony  of  the  Internal 
Revenue  Inspector  as  to  the  amount  of  distilled  spirits 
lost.  The  admissions  made  by  the  distiller  ai'e  compe- 
tent evidence  against  both  appellants.  United  States  v, 
American  Surety  Co,  of  Netv  York,  56  F.  (2d)  734 
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(CCA.  2d).  All  the  evidence  iii  the  record  substan- 
tiates the  validity  of  tlie  assessment  and  the  facts  as 
found  by  the  District  Coui-t. 

The  evidence  in  the  record  shows  a  removal  within 
the  meaning  of  Section  600,  Revenue  Act  of  1918. 
(Appendix,  infra.)  This  Court,  in  Rogan  v.  Conterno, 
132  F.  (2d)  726,  under  a  statute  which  provided  that 
taxes  should  be  payable  when  the  wine  was  sold,  or 
removed  for  consumption  or  sale,  held  that  wine 
destroyed  by  fire  on  the  premises  was  removed  within 
the  meaning  of  the  statute.  Under  facts  similar  to 
those  in  this  case,  it  has  been  held  that  the  distilled 
spirits  w^ere  removed  and  the  distiller  became  liable 
for  the  taxes.  Joseph  E.  Seagram  &  Sons  v.  Smith, 
113  F.  (2d)  357  (CCA.  7tli) ;  Joseph  E.  Seagram  & 
Sons  V,  United  States,  36  F.  Supp.  1013  (C  Cls.  1941), 
certiorari  denied,  314  U.S.  653. 

The  appellants  having  failed  to  impeach  the  Govern- 
ment's testimony,  the  judgment  must  stand. 


II. 

THE  LOSS  RESULTED  FROM  NEGLiaENCE  AND 
NOT  FROM  A  CASUALTY. 

The  uncontradicted  evidence  in  the  record  shows 
that  the  loss  of  the  distilled  spirits  was  incurred 
through  the  overflow  of  Receiving  Tank  No.  2,  and 
the  overflow  was  caused  through  the  acts  of  Joe  Ren- 
teria  who,  at  the  time,  was  night  distiller  at  the  win- 
ery. 
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A  corporation  is  liable  for  the  acts  of  its  agents 
when  those  acts  come  within  the  scope  of  the  employ- 
ment. In  re  Mijflin  Chemical  Corp.,  123  F.  (2d)  311 
(CCA.  3d). 

The  loss  is  alleged  in  paragraph  5  of  the  appellants' 
amended  answer  (R.  27),  in  this  language: 

That  without  the  knowledge  or  consent  of  defen- 
dant, a  person  unknown,  *  *  ^  caused  a  hose  to  be 
connected  to  and  with  the  Livermore  City  Water 
system,  *  *  *  that  thereafter  a  faucet  was  turned 
on  by  persons  unknown  to  defendant,  *  *  *. 
(Italics  supplied.) 

The  only  allegation  denied  by  the  appellants  is  that 
the  person  committing  the  act  was  an  employee. 

Even  if  the  person  performing  these  acts  were  not 
an  employee  of  the  appellant,  Livermore  Winery,  Inc., 
the  loss  of  the  distilled  spirits  was  not  brought  about 
by  reason  of  a  ^^ casualty."    In  Crystal  Spring  Dis- 
tillery Co,  V.  Cox,  49  Fed.  555  (CCA.  6th),  the  Court 
in  defining  '^casualty"  uses  this  language  (p.  559) : 
We  are  clearly  of  the  opinion  that  the  court  below 
was  correct  in  its  holding  that  ^' other  casualty," 
as   used    in    said    section,    meant   an    accidental 
destruction  by  some  cause  of  like  character  and 
operation    as    fire;    such    as    lightning,    floods, 
cyclones,   storms,   or  other  uncontrollable   force, 
which  ordinary  foresight  and  prudence  could  not 
guard  against  or  prevent.    The  loss  from  undis- 
coverable  wormholes,  or  the  warping  of  barrels 
from    excessive    summer    heat,    causing    greater 
evaporation  of  spirits,  is  not  the  destruction  by 
''other  casualty"   contemplated  by   said   section 
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3221,  Rev.  St.  In  Welles  v.  Castles,  3  Gray,  325, 
Chief  Justice  Bigelow,  speaking  for  the  court, 
says  that  '^unavoidable  casualty'-  signifies  events 
or  accidents  which  human  prudence,  foresight, 
and  sagacity  cannot  prevent. 

It  will  be  noted  that  the  definition  of  the  word 
^^ casualty"  as  defined  in  the  Crystal  Spring  Distillery 
Compafiy  case,  supra,  and  as  defined  in  Welles  v. 
Castles,  3  Gray  325,  from  which  the  Court  quoted, 
signifies  an  event  which  a  human  cannot  prevent.  In 
the  instant  case  the  event  w^as  caused  by  the  acts  of 
some  person  and,  therefore,  the  loss  was  not  the  result 
of  a  casualty  but  of  negligence. 

Not  only  have  the  appellants  failed  to  show  loss 
through  casualty,  but  on  the  contrary,  the  affidavit  of 
G.  B.  Antonini,  president  of  Livermore  Winery,  Inc., 
states  specifically  that  Joe  Renteria  was  the  still 
operator  and  that  the  act  was  committed  by  him  while 
engaged  in  the  performance  of  his  duties.  It  has  been 
shown  conclusively  that  the  loss  was  incurred  through 
the  negligence  of  the  distillery  company. 


III. 


THE  EVIDENCE  ADMITTED  OVER  APPELLANTS'  OBJECTIONS 
WAS  PROPERLY  RECEIVED. 

The  appellants  contend  that  the  Court  erred  in 
admitting  in  evidence  the  certified  copy  of  the  cer- 
tificate of  assessment,  with  the  list  attached.  Section 
882,  Revised  Statutes,  as  amended  (Appendix,  infra), 
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provides  that  records  of  an  excutive  department  of  the 
United  States  shall  be  admissible  as  evidence  of  ^^any 
act,  transaction,  occurrence,  or  event  as  a  memoran- 
dum of  which  such  books,  records,  or  minutes  were 
kept  or  made/'  This  section  provides  ^^(c)  The  seal 
of  any  such  executive  department  or  corporation  shall 
be  judicially  noticed/'  The  certified  copy  of  the  assess- 
ment bearing  the  seal  of  the  Treasury  Department 
made  that  document  admissible  without  further  iden- 
tification or  explanation,  and  the  objections  which 
the  appellants  have  made  against  its  admissibility  are 
not  well  founded. 

The  Government  offered  in  evidence  an  affidavit 
executed  by  G.  B.  Antonini,  president  of  the  Liver- 
more  Winery,  Inc.,  to  which  the  appellants  objected, 
on  the  ground  that  no  foundation  had  been  laid  show- 
ing that  Antonini  was  the  president  of  the  company, 
or  that  it  was  executed  pursuant  to  any  authority  as 
an  officer  of  the  company,  and  further  that  no  show- 
ing was  made  that  the  affiant  had  actual  knowledge  as 
to  the  facts  set  forth  in  the  letter.  (R.  94.)  The  Court 
received  this  affidavit  which  has  been  referred  to  as 
a  claim  for  the  abatement  of  the  tax,  and  the  appel- 
lants now  claim  that  the  receipt  of  this  document  in 
evidence  constitutes  reversible  error. 

Section  1161  of  the  Civil  Code  of  California  (Ap- 
pendix, infra),  expressly  provides  that  a  written  docu- 
ment acknowledged  by  the  president  of  a  corporation 
shall  be  recorded  without  further  evidence,  and  Sec- 
tion 1940,  California  Code  of  Civil  Procedure,  per- 
taining to  the  admissibility  of  evidence,  provides  that ; 
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''Any  writing  may  be  proved  either:  1.  By  anyone 
who  saw  the  writing  executed;  or,  ^  *  *  3.  By  sub- 
scribing witness.''  TJie  testimony  of  Ai'thur  F.  Bul- 
finch  is  to  the  effect  that  the  instrument  was  prepared 
in  the  office  of  Mr.  Mayhew,  where  the  seal  of  the 
corporation  was  kept,  that  Mr.  Antonini,  president  of 
Livermore  Winery,  Inc.,  signed  and  swore  to  it,  and 
the  seal  of  the  corporation  was  placed  upon  the 
second  page  of  the  document  in  his  presence.  (R.  86.) 
This  testimony  satisfied  the  California  statutes,  and 
the  document  was  admitted.  (R.  95.) 

G.  B.  Antonini  was  called  as  a  witness  for  the  appel- 
lants in  an  effort  to  show  that  at  the  time  the  affidavit 
was  executed  he  had  no  personal  knowledge  of  the 
facts.  His  testimony  shows,  however,  that  he  did  have 
information  concerning  the  matter,  which  he  got  in 
Mr.  Mayhew 's  office.  (R.  149.)  Mr.  Groci  was  present 
(R.  87),  and  Mr.  Antonini  testified  that  Mr.  Groci 
had  told  him  something  about  it  (R.  151).  He  testi- 
fied fui*ther  that  he  signed  it  on  the  advice  of  Mr. 
Mayhew  (R.  152),  and  that  he  signed  it  as  president 
of  the  company  (R.  154).  He  testified  further  that 
Mr.  Mayhew  w^as  paid  for  taking  care  of  matters  per- 
taining to  the  winery,  particularly  the  making  of 
reports.  (R.  155.)  He  also  stated  that  he  knew  what 
he  was  signing  because  he  read  the  document,  and  that 
he  had  had  some  discussion  with  Mr.  Mayhew  about 
it.  (R.  156.) 

Mr.  Bulfinch  asked  Mr.  Antonini,  before  he  signed 
the  document,  if  the  facts  as  therein  stated  were  true 
and  he  answered,  ''Yes''.    (R.  91.)    Nowhere  in  the 
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record  is  there  any  testimony  to  show  that  the  facts  as 
stated  in  Mr.  Antonini's  affidavit  are  not  true,  and 
certainly  if  the  statements  were  not  correct  it  was  the 
duty  of  the  apx)el]ants  to  refute  them.  Having  failed 
to  refute  the  statements  in  the  affidavit,  the  Court 
must  consider  them  to  be  true.  Clearly  there  was  no 
error  committed  by  the  Court  in  receiving  this  docu- 
ment. 

The  contention  is  also  made  by  the  appellants  that 
the  Court  erred  in  permitting  Mr.  Bulfinch  to  testify 
regarding  statements  made  to  him  by  Joe  Renteria. 
(R.  99.) 

Paragraph  1870  of  the  California  Code  of  Civil 
Procedure,  subi)aragraph  3,  provides  that  an  act  or 
declaration  of  another,  in  the  presence  and  within 
the  observation  of  a  party,  and  his  conduct  in  relation 
thereto,  are  admissible  in  evidence.  The  statements  of 
Joe  Renteria,  having  been  made  in  the  presence  of  Mr. 
Groci,  who  was  the  vice-president  of  Livermore  Win- 
ery, Inc.  (R.  158),  and  w^io  took  care  of  the  winery, 
were  made  in  the  presence  of  livermore  Winery,  Inc., 
a  party  to  this  action,  and  were  therefore  admissible 
in  evidence.     Woods  v.  Jensen,  130  Calif.  200. 

It  has  been  held  that  statements  made  by  a  person 
while  engaged  in  tlie  performance  of  his  official  duties 
for  a  corporation,  even  though  not  made  in  the  pres- 
ence of  the  party,  are  admissible  against  the  corpo- 
ration. Pan  American  Co.  v.  Vyiited  States,  273  U.S. 
456;  Joslyn  v.  Cadillac  Automobile  Co.,  177  Fed.  8G3 
(CCA.  6th)  ;  Southern  Tel  d-  Teh  Co.  v.  Evans,  54 
Tex.  Civ.  App.  63;  Arizona  Power  Co.  v.  KeJlam,  13 
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Ariz.  291.  It  is  respectfully  submitted  therefore  that 
the  declarations  made  by  Joe  Renteria,  in  explaining 
how  the  loss  occurred,  were  admissible  on  direct 
examination  of  the  (jrovemment 's  witness,  and  the 
Court  did  not  commit  error  in  allow^ing  Mr.  Bulfinch 
to  relate  them. 

The  District  Court's  refusal  to  order  the  production 
of  the  distillery  plans  was  not  error  because  it  per- 
tained to  a  collateral  matter,  and  in  our  opinion  it 
requires  no  further  discussion. 

The  testimony  of  Margaret  Wood  that  she  sent  out 
notice  and  demand  for  tax  dated  May  4,  1937,  and 
May  15,  1937,  to  which  no  objection  was  made  (R.  72- 
73),  was  sufficient  to  prove  that  demand  for  payment 
of  the  tax  was  made  upon  Livermore  Winery,  Inc. 
The  evidence  therefore  supports  finding  of  fact  num- 
bered 11  (R.  38),  without  regard  to  Plaintiff's  Exhibit 
No.  7.  Furthermore,  under  the  bond,  the  principal  and 
surety  are  liable  for  the  tax,  penalty  and  interest  up 
to  the  full  amount  of  the  bond  without  demand.  Royal 
Indemnity  Co,  v.  United  States,  313  U.S.  289;  Mary- 
land Casualty  Co,  v.  Uriited  States,  76  F.  (2d)  626 
(CCA.  5th)  ;  United  States  v.  Marylayid  Casualty 
Co.,  49  F.  (2d)  556  (CCA.  7th).  Demand  was  made 
on  both  appellants  May  25,  1937,  as  evidenced  by 
Plaintiff's  Exhibit  3  received  without  objection.  (R. 
65.)  The  receijjt  in  evidence  of  Exhibit  No.  7  was 
therefore  not  reversible  error. 

The  evidence  objected  to  by  the  appellants  having 
been  properly  admitted,  there  is  substantial  evidence 
in  the  record  to  supi)ort  the  findings  of  fact  and  con- 
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elusions  of  law  as  made  by  the  District  Court.  When 
it  appears  that  there  is  substantial  evidence  to  support 
the  findings,  judicial  review  shall  end.  Commissioner 
V,  Scottish  American  Co.,  323  U.S.  119;  Dohson  v. 
Commissioner,  320  U.S.  489. 


CONCLUSION. 

No  reversible  error  having  been  committed  by  the 
District  Court,  and  there  being  substantial  evidence 
to  support  the  findings,  the  judgment  of  the  lower 
Court  must  be  affirmed. 

Dated,  April  8, 1946. 

Respectfully  submitted. 
Sew  ALL  Key^ 

Acting  Assistant  Attorney  General, 

A.  F.  Prescott, 
Benjamin  H.  Pester, 

Special  Assistants  to  the  Attorney  General, 

Frank  J.  Hennessy, 

United  States  Attorney, 

R.  B.  McMillan, 

Assistant  United  States  Attorney, 

A  ttorneys  for  Appellee, 
(Appendix  Follows.) 
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Appendix 

Revenue  Act  of  1918,  c.  18,  40  Stat.  1057 : 
Sec.  ()00  [as  amended  by  Sec.  900  of  the  Revenue 
Act  of  192(i,  (-.  27,  44  Stat.  9,  and  Sec.  710  of  the  Reve- 
nue Act  of  1938,  c.  289,  52  Stat.  447].  (a)  There  shall 
be  levied  and  collected  on  a)!  distilled  spirits  now  in 
bond  or  tliat  liave  been  oi*  tliat  may  be  hereafter  pro- 
duced in  or  imported  into  the  United  States,  in  lieu 
of  the  int(M-nal-revenue  taxes  now  imposed  thereon  by 
law,  an  internal-revenu(^  tax  at  the  following  rates, 
to  be  j)aid  by  the  distillci*  or  importer  when  with- 
drawn, and  collected  undei*  the  ))rovisions  of  existing 

law: 

******* 

(4)  On  and  after  Jamiary  12,  1934,  and  until  July 
1,  1938,  $2.00,  and  on  and  after  July  1,  1938,  $2.25,  on 
each  i)roof  gallon  oi'  wine  gallon  when  below  proof  and 
a  proportionate  tax  at   a  like  rate  on  all  fractional 

parts  of  such  proof  or  wine  gallon. 

******* 

Revised  Statutes: 

Sec.  882  [as  amended  by  Sec.  6  of  the  Act  of  June 
19,  1934,  c.  653,  48  Stat.  1109].  (a)  Copies  of  any 
books,  records,  pa])ers,  or  other  documents  in  any  of 
the  executive  departments,  or  of  any  corporation  all 
of  the  stock  of  w^hich  is  beneficially  owned  by  the 
United  States,  either  directly  or  indirectly,  shall  be 
admitted  in  evidence  equally  with  the  originals 
thereof,  when  duly  authenticated  under  the  seal  of 
such  department  or  corporation,  respectively. 
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(b)  Books  or  records  of  account  in  whatever  form, 
and  minutes  (or  portions  thereof)  of  proceedings,  of 
any  such  executive  department  or  corporation,  or 
copies  of  such  books,  records,  or  minutes  authenticated 
under  the  seal  of  such  dej)artment  or  corporation, 
shall  be  admissible  as  evidence  of  any  act,  transaction, 
occurrence,  or  event  as  a  memorandiun  of  which  such 
books,  records,  or  minutes  were  kept  or  made. 

(c)  The  seal  of  any  such  executive  department  or 
corporation  shall  be  judicially  noticed. 

Sec.  3221.  The  Secretary  of  the  Treasury,  upon 
the  production  to  him  of  satisfactory  proof  of  the 
actual  destruction  by  accidental  fire  or  other  casualty, 
and  without  any  fraud,  collusion,  or  negligence  of  the 
owner  thereof,  of  any  distilled  spirits,  while  the  same 
remained  in  the  custody  of  any  officer  of  internal 
revenue  in  anv  distil lerv  warehouse,  or  bonded  ware- 
house  of  the  United  States  and  before  the  tax  thereon 
has  been  paid,  may  abate  the  amount  of  internal  taxes 
accruing  thereon,  and  may  cancel  any  warehouse  bond, 
or  enter  satisfaction  thereon,  in  whole  or  in  part,  as 
the  case  may  be.  And  if  such  taxes  have  been  collected 
since  the  destruction  of  said  spirits,  the  said  Secretary 
shall  refund  the  same  to  the  owners  thereof  out  of 
any  moneys  in  the  Treasuiy  not  otherwise  appro- 
priated. 

Sec.  3223.  When  the  owners  of  distilled  spirits  in 
the  cases  provided  for  by  the  two  preceding  sections 
may  be  indemnified  against  such  tax  by  a  valid  claim 
of  insurance,  the  tax  shall  not  be  remitted  to  the 
extent  of  such  insurance. 
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Sec.  3247.  Every  person  who  produces  distilled 
spirits,  or  who  brews  or  makes  mash,  wort,  or  wash, 
fit  for  distillation  or  for  the  i)roduction  of  spirits,  or 
who,  by  any  process  of  evaporization,  separates  alco- 
holic spirit  from  any  fermented  substance,  or  who, 
making  or  keeping  mash,  wort,  or  wash,  has  also  in 
his  possession  or  use  a  still,  shall  be  regarded  as  a 
distiller. 

Sec.  3248.  Distilled  spirits,  spirits,  alcohol,  and 
alcoholic  spirit,  within  the  true  intent  and  meaning  of 
this  act,  is  that  substance  known  as  ethyl  alcohol, 
hydrated  oxide  of  ethyl,  or  spirit  of  wine,  which  is 
commonly  produced  by  the  fermentation  of  grain, 
starch,  molasses,  or  sugar,  including  all  dilutions  and 
mixtures  of  this  substance;  and  the  tax  shall  attach 
to  this  substance  as  soon  as  it  is  in  existence  as  such, 
whether  it  be  subsequently  separated  as  pure  or  im- 
pure spirit,  or  be  immediately,  or  at  any  subsequent 
time,  transferred  into  any  other  substance,  either  in 
the  process  of  original  production  or  by  any  subse- 
quent process. 

Sec.  3253.  The  tax  upon  any  distilled  spirits,  re- 
moved from  the  place  where  they  were  distilled  and 
not  dei)osited  in  bonded  warehouse  as  required  by 
law,  shall  at  any  time,  when  knowledge  of  such  fact 
is  obtained  by  the  Commissioner  of  Internal  Revenue, 
be  assessed  by  him  upon  the  distiller  of  the  same,  and 
returned  to  the  collector,  who  shall  immediately  de- 
mand payment  of  such  tax,  and,  upon  the  neglect  ot* 
refusal  of  payment  by  the  distiller,  shall  proceed  to 
collect  the  same  bv  distraint.    But  this  provision  shall 
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not  exclude  any  other  remedy  or  j^roceeding  provided 
by  law. 

Sec.  3254.  All  products  of  distillation,  by  whatever 
name  known,  which  contain  distilled  spirits  or  alcohol, 
on  which  the  tax  imposed  by  law  has  not  been  paid, 
shall  be  considered  and  taxed  as  distilled  spirits. 

Sec.  3303.  Every  person  who  makes  or  distills 
spirits,  or  owns  any  still,  boiler,  or  other  vessel  used 
for  the  purpose  of  distilling  spirits,  or  who  has  such 
still,  boiler,  or  other  vessel  so  used  under  his  superin- 
tendence, either  as  agent  or  owner,  or  who  uses  any 
such  still,  boiler,  or  other  vessel,  shall  from  day  to 
day  make,  or  cause  to  be  made,  in  a  book  or  books,  to 
be  kept  by  him  in  such  form  as  the  Commissioner  of 
Internal  Revenue  may  prescribe,  a  true  and  exact 
entry  of  the  kind  of  materials,  and  the  quantity  in 
pounds,  bushels,  or  gallons  purchased  by  him  for  the 
production  of  spirits,  from  whom  and  when  purchased, 
and  by  what  conveyance  delivered  at  said  distillery, 
the  amount  paid  therefor,  the  kind  and  quantity  of 
fuel  purchased  for  use  in  the  distillery,  and  from 
whom  purchased,  the  amount  paid  for  ice  or  water 
for  use  in  the  distillery,  the  repairs  placed  on  said 
distillery  or  distilling-apparatus,  the  cost  thereof,  and 
by  whom  and  when  made,  and  of  the  name  and  resi- 
dence of  each  person  employed  in  or  about  the  dis- 
tillery, and  in  what  capacity  employed.  And  in  an- 
other book  he  shall  make  like  entry  of  the  quantity 
of  grain  or  other  material  used  for  the  production  of 
spirits,  the  time  of  day  when  any  yeast  or  other  com- 
position is  put  into  any  mash  or  beer  for  the  i)urpose 
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of  exciting  fermentation,  the  quantity  of  mash  in  each 
tub,  designating  the  same  by  the  number  of  the  tub, 
the  number  of  dry  inches,  that  is  to  say,  the  number 
of  inches  between  the  top  of  each  tub  and  the  surface 
of  the  mash  or  beer  therein  at  the  time  of  yeasting, 
the  gravity  and  temperature  of  the  beer  at  the  time 
of  yeasting,  and  on  every  day  thereafter  its  quantity, 
gravity,  and  temperature  at  the  hour  of  twelve 
meridian;  also,  of  the  time  when  any  fermenting-tub 
is  emptied  of  ripe  mash  or  beer,  the  number  of  gallons 
of  sjjirits  distilled,  the  number  of  gallons  placed  in 
the  w^arehouse,  and  the  proof  thereof,  the  number  of 
gallons  sold  or  removed,  with  the  proof  thereof,  and 
the  name,  place  of  business,  and  residence  of  the  per- 
son to  whom  sold. 

Sec.  3307.  On  the  first  dav  of  each  month,  or 
within  five  davs  thereafter,  every  distiller  shall  render 
to  the  collector  of  the  district  an  account  in  duplicate, 
taken  from  his  books,  stating  the  quantity  and  kind 
of  materials  used  for  the  production  of  spirits  each 
day,  and  the  number  of  wine-gallons  and  of  proof- 
gallons  of  spirits  produced  and  placed  in  warehouse. 
And  the  distiller  or  the  principal  manager  of  the  dis- 
tillery shall  make  and  subscribe  the  following  oath, 

to  be  attached  to  said  return:  ^^I, , 

distiller  (or  principal  manager,  as  the  case  may  be) 

of  the  distill erv  at ,  do  solemnly  swear 

that,  since  the  date  of  the  last  return  of  the  business 

of  said  distillery,  dated day  of to 

day  of ,  both  inclusive,  there  was 

produced  in  said  distillery,  and  withdrawn  and  placed 
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in  warehouse,  the  number  of  wine-gallons  and  proof- 
gallons  of  spirits;  and  there  were  actually  mashed 
and  used  in  said  distillery,  and  consumed  in  the  pro- 
duction of  spirits  therein,  the  several  quantities  of 
grain,  sugar,  molasses,  and  other  materials  respec- 
tively hereinbefore  specified,  and  no  more.''  One  of 
the  said  duplicate  returns  shall  be  transmitted  by  the 
collector  to  the  Commissioner  of  Internal  Revenue. 

Civil  Code  of  California  (1937) : 

Sec.  1161.  Acknowledgment  or  proof  hy  siibscrih- 
ing  witness,  and  certification  thereof,  prerequisite  to 
recordation.  Before  an  instrument  can  be  recorded, 
unless  it  belongs  to  the  class  provided  for  in  either 
section  eleven  hundred  and  fifty-nine,  eleven  hundred 
and  sixty,  twelve  hundred  and  two,  or  twelve  hundred 
and  three,  its  execution  must  be  acknowledged  by  the 
person  executing  it,  or  if  person  executing  the  same 
on  behalf  of  the  corporation,  or  proved  by  a  subscrib- 
ing witness,  or  as  provided  in  sections  eleven  hundred 
and  ninety-eight  and  eleven  hundred  and  ninety-nine, 
and  the  acknow^ledgment  or  proof  certified  in  the  man- 
ner prescribed  by  article  three  of  this  chapter.  [En- 
acted 1872 ;  Amended  by  Code  Amdts.  1873-74,  p.  226 ; 
Stats.  1905,  p.  602.] 
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ISSUES  INVOLVED. 

It  is  apparent  from  the  reply  brief  for  appellee 
that,  in  general,  there  is  an  agreement  between  the 
parties  to  this  action  as  to  the  statutes  involved,  but 
that  the  parties  do  not  agree  entirely  as  to  the  facts, 
nor  proof  of  such  facts,  nor  the  construction  and 
application  of  the  statutes  involved  in  relation  to  the 
facts  admitted  or  those  found  by  the  District  Coui't 
below. 


AGREED  FACTS. 

The  complaint  (R.  2-22)  sets  forth  certain  allega- 
tions, some  of  which  are  admitted  in  the  amended 
answer  to  the  complaint  (R.  22-33),  as  to  the  applica- 
ble statutes  and  jurisdiction  of  the  District  Court. 

However,  other  allegations  of  the  complaint,  in- 
cluding allegations  of  the  removal  of  the  distilled 
spirits  from  the  distillery  premises,  and  that  any  tax 
levied  and  assessed  thereby  became  due  and  payable, 
or  that  such  levy  and  assessment  w^as  in  compliance 
with  law,  or  that  defendants  were  notified  and  demand 
for  payment  was  made  or  was  given,  are  all  denied  by 
defendants. 

In  this  connection,  a  ^^ Statement  of  the  Case"  is 
contained  in  the  opening  brief  of  appellants  (pages 
3-12),  and  the  issues  involved  are  stated  therein, 
(pages  12-13.) 

Appellants  are  aware  of  the  decisions  that  the 
determination  of  the  facts  by  a  lower  Court,  where 
there  is  a  conflict  in  evidence  legally  admitted,  will  be 
upheld  on  an  appeal. 

However,  appellants  submit  that  this  situation  does 
not  exist  in  the  present  case. 


STATUTES  INVOLVED. 

Reference  is  made  to  the  transcript,  appellants' 
opening  brief,  brief  for  the  United  States,  Appendix 
(pages  i-vi)  and  the  Appendix  infra  (pages  i-vii)  for 
the  pertinent  statutes  applicable  to  this  case. 


ISSUES  PRESENTED. 
It  is  the  position  of  appellants  that  there  was  no 
evidence,  legally  acbnitted  by  the  District  Court,  pre- 
sented upon  which  the  District  Court  could  make  a 
determination  of  the  alleged  facts  set  forth  in  the 
complaint. 

Consequently,  appellee  failed  to  establish  a  cause 
of  action  within  the  purview  of  applicable  statutes 
and  decisions;  hence,  defendants  were  entitled  to  a 
judgment  dismissing  the  instant  action  by  the  Dis- 
trict Court. 

Further,  that  assuming,  but  not  granting,  that  a 
prima  facie  case  was  properly  and  legally  presented 
by  appellee,  that  appellee  failed  to  sustain  the  burden 
of  proof  by  the  introduction  of  evidence  controvert- 
ing the  issues  raised  by  aj^pellants  establishing  that 
there  had  not  been  a  compliance  with  the  applicable 
statutes  as  to  the  levy  and  assessment  of  the  taxes 
involved  or  notices  or  demands  given  in  accordance 
therewith,  as  required  by  statute  and  applicable  deci- 
sions discussed  hereafter. 

Moreover,  appellants  contend  that  even  if  there  was 
sufficient  evidence,  legally  admitted  before  the  Dis- 
trict Court,  from  which  that  Court  could  and  did 
make  a  determination  of  the  facts,  that  such  evidence 
established  clearly  that  the  loss  of  brandy  resulted 
from  a  ''casualty''  and  not  from  the  negligence  of  the 
''owner'' ;  hence,  appellants  were  entitled  to  abate- 
ment of  the  tax  and  judgment  under  the  applicable 
statutes  making  such  abatement  or  remission  of  tax 
mandatory. 


ARGUMENT. 

I. 

BURDEN  OF  PROOF  WAS  UPON  APPELLEE  TO  ESTABLISH 
FACTS  ALLEGED  IN  THE  COMPLAINT. 

Reference  is  made  to  the  opening  brief  for  appel- 
lants and  to  the  authorities  cited  therein  in  support 
of  this  statement. 

In  addition,  it  is  conceded  that  in  the  event  a  cer- 
tificate of  assessment  is  legally  and  properly  admitted 
in  evidence,  that  such  certificate  of  assessment  creates 
a  prima  facie  case  of  liability  to  the  tax.  {United 
States  V,  Rindskopf,  105  U.S.  418-422,  26  L.  Ed. 
1131.) 

Appellants  contend  that  such  prima  facie  case  was 
never  made  or  established  because  the  only  evidence 
of  the  certificate  of  assessment  was  an  asserted  photo- 
static copy  of  but  a  portion  of  an  unauthenticated 
assessment  roll,  which  was  improperly,  and,  over  the 
objection  of  appellants,  admitted  in  evidence. 

Under  revised  statutes,  Section  882  (as  amended  by 
Sec.  6  of  the  Act  of  June  19,  1934,  c.  653,  48  Stat. 
1109)  referred  to  on  pages  i  and  ii  of  the  Appendix 
in  the  reply  brief  of  appellee,  only  a  ''copij"  of  a 
record,  paper  or  other  document  of  an  executive  de- 
partment of  the  United  States  shall  be  admitted  in 
evidence  when  duly  authenticated  under  the  seal  of 
such  department;  although  any  book  or  record  of 
account,  in  whatever  form,  and  minutes  (or  portions 
thereof)  of  proceedings,  of  any  such  executive  depart- 
ment are  admissible  as  evidence  of  any  act,  transac- 
tion, occurrence  or  event. 


COPY  OFFERED  NOT  A  TRUE  COPY. 

It  should  be  noted  that  the  purported  copy  of  the 
assessment  certificate  (Plaintiff's  Exhibit  5)  was  and 
is  not  a  true  and  correct  copy  of  said  purported  origi- 
nal certificate  of  assessment,  in  that  said  certificate 
contained  therein  and  included  thereon,  penciled  nota- 
tions and  memoranda  on  that  portion  of  the  certificate 
of  assessment  covered  by  the  purported  certified  copy 
thereof,  which  was  not  included  therein  or  thereon; 
also,  that  the  original  certificate  of  assessment  con- 
tained many  other  items  deemed  to  be  relevant  by 
appellants  if  properly  admitted  in  evidence  as  to 
which  an  inquiry  would  have  been  made  if  properly 
admitted  in  evidence. 

NO  FOUNDATION  LAID. 

Moreover,  appellants  contend  that  the  proper  foun- 
dation was  not  laid,  prior  to  the  admission  in  evi- 
dence, of  Plaintiff's  Exhibit  6,  as  required  under  the 
above  statute,  to  establish  that  the  certificate  of  assess- 
ment w^as  a  book  or  record  of  account  or  minutes 
authenticated  mider  the  seal  of  the  Treasury  Depart- 
ment. 

EXHIBIT  6  NOT  IN  EVIDENCE. 

Further,  reference  is  made  to  the  transcript  (R. 
70-72)  wherein  appellee  offered  in  evidence  the  pur- 
ported original  certificate  of  assessment  and  asked 
permission  to  withdraw  it  for  the  purpose  of  furnish- 
ing a  photostatic  copy  to  the  appellants  (defendants), 
w^hich  offer  in  evidence  was  objected  to  and  not  de- 
cided bv  the  Court,  whereupon  appellee  offered  the 


asserted  certified  copy  of  the  certificate,  which  the 
Court  stated  (R.  72)  ^'The  Court:  I  will  allow  ii 
to  go  in  subject  to  your  motion  to  strike  and  over 
your  objection/'  Then  immediately  following  this 
statement,  the  reporter  included  in  the  transcript  (R. 
72)  the  following  notation  ^^(The  certified  copy  of 
assessment  certificate  is  marked  plaintiff's  Exhibit  5 
in  evidence.)"  which  appears  to  be  solely  a  deduction 
of  the  reporter  that  the  original  certificate  of  assess- 
ment was  introduced  in  evidence  over  the  objection 
made  without  a  ruling  thereon  by  the  Court,  as  the 
Court  said  "iV\  rather  than  ^^they"  would  be  ad- 
mitted over  the  objection  in  connection  with  the  ten- 
der of  the  alleged  certified  copy. 

Consequently,  appellants  contend  that  Plaintiff's 
Exhibit  6  was  not  admitted  in  evidence,  hence  was 
not  before  the  Court,  and  cannot  be  considered  as  evi- 
dence herein;  also,  that  the  exhibit  in  the  form 
offered  was  not  legally  admissible  under  the  above 
statute. 


II. 

BURDEN  or  PROOF  NOT  SUSTAINED  BY  APPELLEE. 

Assuming,  but  not  granting,  that  Plaintiff's  Ex- 
hibits 5  and  6  were  properly  admitted  in  evidence, 
appellee  failed  to  sustain  the  burden  of  proof  that  the 
tax  was  levied  and  assessed  and  notice  and  demand 
therefor  made  in  the  form  and  manner  provided  by 
law  and  under  the  statutes  applicable  thereto. 


Moreover,  appellee  thereupon  proceeded  promptly 
to  disprove  its  assumed  ''prima  facie''  case  by  show- 
ing that  the  assessment  was  made  improperly  and  not 
based  upon  ihQ  actual  quantity  of  brandy  distilled  or 
lost  in  the  distillery  premises.  (Opening  Brief  for 
Appellants,  pp.  38-41.) 

As  pointed  out  in  the  opening  brief  for  appellants 
(pp.  38-40)  appellee's  witness  contradicted  himself 
as  to  the  proof  and  quantity  of  the  brandy,  and 
admitted  (R.  117),  that  he  had  not  included  in  his 
computation  any  distilling  material  or  brandy  which 
might  have  been  contained  in  the  overflow  tank  No. 
1  having  capacity  of  398.34  gallons,  the  so-called  over- 
flow tank  having  a  capacity  of  180  gallons  and  the 
singling  tank  having  a  capacity  of  104  gallons;  also 
(R.  119)  that  he  had  not  made  a  test  to  determine 
whether  or  not  there  was  any  brandy  in  the  liquid 
on  the  floor;  or  that  there  was  any  distilled  material 
removed  from  the  distillery  premises,  as  no  test  to 
determine  the  same  had  been  made.  In  spite  of  the 
fact  that  this  witness  indicated  he  was  an  expert  and 
familiar  with  the  premises,  the  manager  of  the  cor- 
poration at  the  time  testified  positively  as  to  the 
presence  of  these  tanks  on  the  premises  and  the  fact 
that  distilling  material  w^as  contained  therein.  (R.  170 
et  seq.)  Later  this  same  witness  for  appellee  admitted 
that  he  was  not  familiar  with  the  winery  and  distillery 
(R.  127)  and  that  it  was  no  more  than  the  second 
time  that  he  had  visited  the  premises  so  that  his 
testimonv  was  based  on  general  knowledge  of  stills, 
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rather  than  a  particular  knowledge  of  the  Livermore 
winery  still. 

In  view  of  this  conflict  in  the  testimony  of  this 
particular  witness  and  in  order  to  establish  the  pres- 
ence of  the  faucet  installed  upon  the  distilling  ma- 
terial line  in  violation  of  law  (26  U .S.C.A.  Sees.  2816, 
2832),  and  without  the  knowledge  of  defendant  owner 
of  the  installation  of  said  faucet,  referred  to  in  para- 
graph VI  of  defendant's  amended  answer,  the  Court 
erroneously,  in  the  opinion  of  appellants,  refused  to 
require  the  production  of  the  plans  by  said  witness 
(R.  129)  to  establish  one  of  the  facts  in  controversy 
and  to  impeach  the  testimony  of  this  witness. 

Moreover,  this  particular  fact  became  important  in 
establishing  that  the  loss  of  the  brandy  was  not  due 
to  the  negligence  of  defendant  owner,  but  rather  was 
occasioned  by  an  act  of  an  employee  that  did  not 
occur  wdthin  the  course  and  scope  of  his  employment 
with  the  knowledge  and  consent  of  defendant  owner. 

Further,  as  pointed  out  in  the  opening  brief  for 
appellants  (p.  39),  Plaintiff's  Exhibit  5  purports  to 
be  a  demand  for  payment  of  taxes  for  a  loss  occurring 
on  December  26,  1936,  whereas  the  assessment  cer- 
tificate. Plaintiff's  Exhibit  1  (R.  10-13)  shows  the 
assessment  of  a  tax  for  a  loss  on  two  days,  namely, 
December  26  and  27,  1936,  and  the  evidence  of  such 
loss  according  to  appellee's  witness  related  to  but  a 
partial  test  and  report  made  by  him  on  December  28, 
1936. 


As  pointed  out  in  United  States  v,  Rindskopf,  105 
U.S.  418,  the  Court  finds  as  follows: 

''Tlie  assessment  of  the  Commissioner  of  In- 
ternal Revenue  was  only  prima  facie  evidence  of 
the  amount  due  as  taxes  ui)on  the  spirits  distilled 
between  the  dates  mentioned.  It  established  a 
prima  facie  case  of  liability  against  the  distiller, 
and  nothing  more.  If  not  impeached,  it  was 
sufficient  to  justify  a  recovery;  but  every  material 
fact  upon  which  his  liability  was  asserted  was 
open  to  contestation.  The  distiller  and  his  sureties 
were  at  liberty  to  shotv  that  no  spirits,  or  a  less 
quantity  than  that  stated  by  the  Commissioner, 
were  distilled  within  the  period  mentioned,  ayid 
thus  entirely,  or  in  part,  overthrotv  the  assess- 
ment. They  w^ere  also  at  liberty  to  show  a  pay- 
ment of  the  tax  assessed,  in  whole  or  in  part,  and 
thus  discharge  or  reduce  the  distiller's  liability. 
To  the  extent,  however,  in  which  the  assessment 
w^as  not  impaired,  it  was  evidence  of  the  amount 
due.  The  court,  therefore,  erred  in  instructing 
the  jury  that  the  assessment  was  to  be  taken  and 
considered  in  its  entirety,  and  that  the  Govern- 
ment w^as  entitled  to  recover  the  exact  amount 
assessed  or  not  any  sum.  In  other  respects,  the 
charge  as  given  above  correctly  presents  the  law. 

There  may,  undoubtedly,  be  cases  where  an 
assessment  must  stand  as  an  entirety  or  not  at  all; 
as,  where  an  erroneous  rate  has  been  adopted  by 
the  officer;  or  tvhere  it  is  impossible  to  separate 
from  the  property  assessed,  the  part  which  is 
exempt  from  the  tax;  or  where  its  validity  de- 
pends upon  the  jurisdiction  of  the  commissioner. 
The  present  case  does  not  fall  vrithin  either  of 
these   classes.    Here   the   question   is   as  to   the 
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quantity  of  spirits  i:)roduced  on  which  taxes  were 
not  paid." 

Hence,  had  appellee  properly  established  a  prima 
facie  case,  with  the  proper  introduction  in  evidence 
of  the  certificate  of  assessment,  it  was  the  dutv  of 
appellee  to  go  forward  with  the  proof  and  sustain 
the  allegations  of  the  complaint,  by  refutation  of  the 
evidence  introduced  by  defendants,  which  appellee 
failed  to  do. 

As  in  United  States  v,  Rindskopf,  the  question  pre- 
sented in  this  case  is  as  to  the  quantity  of  spirits  pro- 
duced on  w^hich  taxes  were  not  paid.  It  is  submitted 
that  in  this  case,  the  issue  is  as  to  whether  the  assess- 
ment must  stand  as  an  entirety  or  not  at  all.  Having 
failed  to  establish  a  proper  assessment  or  the  quantity 
or  proof  of  spirits  distilled,  or  lost,  or  on  which  no 
tax  had  been  paid  already,  appellee  failed  to  sustain 
the  burden  of  proof. 

In  the  case  of  Freeman  v.  United  States,  157  Fed. 
195,  cited  by  appellants  but  not  referred  to  by  ap- 
pellee, where  a  comparable  situation  arose,  the  court 
stated  at  page  197,  as  follow^s: 

*^The  govermnent  seeks  to  obtain  a  judgment 
against  the  distiller  and  his  surety,  and  invokes 
the  aid  of  the  United  States  court  for  that  pur- 
pose. It  institutes  a  suit  upon  a  bond  which  was 
executed  by  the  distiller  and  his  surety  for  the 
payment  of  any  taxes  that  might  be  due  by  the 
distiller;  and  while  the  execution  of  the  bond  by 
the  distiller  and  his  surety  is  admitted,  never- 
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theless  it  is  sfill  iucupihoJ  on  the  (jovcrnmcuf  to 
shotv  that  the  (Ustil/cr  is  indebted  to  the  (jovcnV- 
memt  for  the  aitioipit  elaimed  to  be  due  for  taxes 
on  distilled  spirits.  Thus  we  have  a  well-defined 
issue  as  to  irliether  tJie  distiller  is  indebted  to  the 
gover)unent  for  taxes  o)i  distilled  spirits.  How- 
ever, it  is  insisted  by  counsel  for  the  government 
that  the  court  is  powerless  to  hear  any  evidence 
w^hich  the  defendants  may  offer  in  relation  to 
the  issue  thus  raised.  TJie  distiller  and  his  surety 
contend  that  the  distiller  is  not  indebted  to  the 
government,  and  in  support  of  sueh  contention  it 
is  averred  that  the  spirits  deposited  in  the  ware- 
house tvere  accidentalli/  destroyed  by  fire,  with- 
out anij  fraud,  collusion,  or  necjligence  of  the  de- 
fendants.  This  is  as  complete  a  defense  to  the 
action,  when  prejven  or  adrnitted,  as  the  plea  of 
payment  could  possibly  be  when  proven  or  ad- 
mitted. The  statute  expressly  provides  that  no 
tax  on  spirits  destroyed  in  this  matter  shall  be 
collected.  To  hold  that  the  distiller  and  his  surety 
under  such  circumstances  would  not  be  entitled  to 
assert  a  right  thus  conferred  as  a  defense  to  such 
an  action  would  be  in  utter  disregard  of  the 
rights  of  the  defendants  below  and  would  de})rive 
them  of  their  property  without  due  y)rocess  of 
law,  as  well  as  to  deny  them  the  equal  protection 
of  the  laws. 

It  is  admitted  by  counsel  for  the  government 
that  the  spirits  in  question  w-ere  accidentally  de- 
stroyed by  fire  wdthout  any  fraud,  collusion,  or 
negligence  of  the  plaintiffs  in  error,  and  that  the 
law  (Act  March  1,  1879)  provides  that  no  tax 
shall  be  collected  on  such  spirits  so  destroyed,  but 
it  is  insisted  that  notwithstanding  that  the  plain- 
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tiffs  in  error  are  by  law  invested  with  the  right 
thus  conferred,  that  the  court  is  powerless  to 
afford  a  remedy.  We  cannot  see  our  way  clear 
to  give  our  assent  to  this  construction  of  the 
statute.  *  *  * 

*  *  *  Were  it  not  for  the  act  of  Congress  au- 
thorizing the  establishment  of  bonded  w^arehouses, 
and  the  provision  that  the  distiller  should  have 
eight  years  in  which  to  pay  the  taxes  on  spirits 
duly  deposited  therein,  as  in  this  instance,  the 
taxes  w^ould  at  once  become  due  and  payable. 
However,  Congress  has  in  its  wisdom  seen  fit  to 
afford  this  extension  of  time  to  distillers,  and 
one  who  becomes  surety  under  such  circumstances 
sustains  the  same  relation  to  the  government  that 
a  surety  w^ould  to  an  individual  when  he  under- 
takes to  answer  for  the  default  or  miscarriage  of 
another,  and  were  it  not  for  the  provisions  con- 
tained in  section  3221  of  the  Revised  Statutes 
(U.  S.  Comp.  St.  1901,  p.  2087)  the  surety  would 
be  liable  for  the  full  amount  of  the  undertaking, 
notwithstanding  any  accident  of  casualty  which 
might  befall  his  principal  in  the  meantime.  The 
basis  of  the  right  of  the  government  to  recover 
against  the  surety  depends  upon  its  ability  to 
show  that  it  is  entitled  to  recover  the  amount 
alleged  to  be  due  against  the  principal.  The 
government  has,  in  this  instance,  sought  to  col- 
lect the  amount  of  taxes  alleged  to  be  due  in  a 
court  of  law,  and  in  order  to  do  so  has  instituted 
proceedings  for  that  purpose.  Under  these  cir- 
cumstances it  would  be  unprecedented  to  hold 
that,  notwithstanding  certain  rights  were  con- 
ferred upon  the  distiller  by  the  provisions  of  the 
statute,  yet  the  surety,  when  sued  on  his  joint 
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obligation  with  the  distiller,  should  not  be  entitled 
to  assert  this  right  as  a  defense  to  the  action  in- 
stituted against  him.  In  the  case  of  the  United 
States  V.  Bank  of  America  (C.C.)  15  Fed.  730, 
among  other  things,  it  is  said: 

While  under  the  revenue  laws  taxes  are  due  the 
government  by  the  distiller  on  distilled  spirits  as 
soon  as  the  same  are  produced,  and  there  is  ample 
machinery  for  collecting  the  same  by  warrant  of 
distraint  without  the  government  being  required 
to  secure  a  judgment  against  the  distiller,  yet 
this  provision  of  the  law  only  applies  to  the  dis- 
tiller in  cases  where  the  spirits  have  not  been 
placed  in  a  bofided  tvarehouse  as  hereinbefore 
stated;  but  before  the  government  can  collect  any 
taxes  from  the  surety  that  might  be  due  by  the 
distiller  it  must  first  obtain  a  judgment  against 
the  distiller  as  well  as  the  surety,  and  when  an 
action  is  instituted  for  that  purpose  it  necessarily 
raises  an  issue  as  to  whether  the  distiller  is  due 
the  government  anything,  and  this  issue  must  be 
determined  in  favor  of  the  government  before  a 
judgment  can  be  obtained  against  either." 

NOTICES  AND  DEMAND  FOR  TAXES. 

Moreover,  a  witness  for  appellee  admitted  (R.  76) 
that  ^' there  is  no  office  copy  of  notices  and  demands 
for  taxes";  also,  that  just  the  original  copy  is  pre- 
pared; hence,  it  was  error  to  admit  in  evidence  any 
purported  copy  of  such  notice,  there  having  been  no 
prior  demand,  as  required  under  California  Code  of 
Civil  Procedui-e  (Sees.  1855,  1937,  1938  et  seq.)  made 
upon  appellants  to  produce  the  notice.  (See  Appel- 
lants' Opening  Brief,  page  37.) 
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THE  LOSS  RESULTED  FROM  A  CASUALTY  AND 
NOT  FROM  NEGLIGENCE. 

Appellants  refer  to  paragraph  III  of  their  opening 
brief,  pages  18-34  inclusive,  wherein  are  set  forth  the 
authorities,  relied  upon  by  appellants,  to  the  effect 
that  revenue  and  tax  statutes  must  be  construed 
strictly  as  to  the  government  and  liberally  in  favor  of 
taxpayers  based  upon  language  read  in  its  ordinary 
and  natural  sense. 

No  admissible  evidence  was  offered  by  appellee  that 
was  part  of  the  res  gestae  (Api)ellants'  Opening  Brief, 
page  42)  to  establish  that  the  alleged  loss  was  occa- 
sioned by  the  negligence  of  the  owner  of  the  distilled 
spirits,  rather  than  from  a  casualty,  although  the 
term  '^casualty''  is  used  in  several  of  the  exhibits 
introduced  in  evidence  and  relied  upon  by  appellee, 
indicating  that  appellee  recognized  the  loss  was  due 
to  a  ^^  casualty '',  rather  than  from  any  negligence  of 
defendant  owner. 

In  view  of  the  decision  in  Freeman  v.  United  States, 
supra,  and  the  denial  contained  in  the  amended 
answer  of  defendants  that  they  are  indebted  to  ap- 
pellee, the  burden  of  proving  that  the  loss  was  occa- 
sioned by  the  negligence  of  the  owner  was  upon  the 
appellee,  rather  than  upon  appellants.  Had  appel- 
lants instituted  an  action  to  abate  or  recover  a  tax 
assessed  or  i)aid,  then  the  burden  of  proof  would 
have  been  upon  appellants,  which  is  not  the  situation 
or  rule  of  law  in  the  instant  case.  (See:  Western  Ex- 
press Co.  V,  Ufiited  States,  141  F.  28;  Clifford  v. 
Rothensies,  46  F.  Supp.  782.) 
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Appellee  had  the  right  to  recover  any  taxes  due  by 
distraint,  or  to  levy  and  assess  the  taxes  based  upon 
the  quantity  of  distilling  material  used  in  the  distillery 
(Title  26  U.S.C.A.  Sec.  2641)  but  chose  to  follow  the 
present  course  of  procedure,  thereby  clianginc)  the 
order  and  burden  of  proof  and  placiuf/  the  same 
squarely  upon  the  shoulders  of  appellee,  which  burden 
of  proof  in  view  of  the  evidence,  is  clearly  not  sus- 
tained. 

None  of  the  cases  cited  in  the  reply  brief  for  ap- 
pellee are  ax)plicable  to  the  present  situation  or  the 
facts  properly  adduced  from  the  evidence  legally 
admitted,  in  that  in  such  cases  a  ^^ removal''  of  the  dis- 
tilled spirits  from  the  distillery  premises  was  estab- 
lished by  the  evidence  or  admitted.  The  evidence  in 
this  case  is  to  the  contrary.  In  Rogan  v.  Conterno, 
132  F.  (2d)  726,  the  distilled  spirits  had  already  been 
removed  from  the  distillery  and  had  been  used  in  the 
fortification  of  wine  so  that  an  entirely  different  stat- 
ute applied  in  relation  thereto.  In  that  case,  the 
statute  provided  for  the  payment  of  the  tax  when  the 
wine  was  sold  or  removed  for  consumption  or  sale. 
It  was  not  necessary  to  remove  the  wine  at  all  in  order 
for  the  tax  to  become  payable.  Further  the  ^^consump- 
tion" by  fire  came  within  the  provisions  of  the  statute, 
whereas  in  this  case,  as  no  ^^removal"  of  the  distilled 
spirits  was  established  by  the  evidence,  any  tax  which 
may  have  previously  attached  did  not  become  due  and 
payable  until  removal,  which  ^'removaV  was  not  estab- 
lished; rather,  was  shown  not  to  have  occurred. 
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In  the  Seagram  cases,  cited  by  appellee  on  page 
11  of  their  reply  brief,  there  had  not  only  been  a  re- 
moval from  the  distillery  to  the  cistern  room  but  there 
had  also  been  a  process  of  manufacture  that  had  oc- 
curred after  such  removal,  and  the  loss  of  spirits 
occurred  when  such  manufactured  product  was  being 
returned  to  the  distillery. 

There  is  set  forth  in  the  Appendix,  infra,  certain 
statutes  w^hich  indicate  clearly  the  intention  of  Con- 
gress in  relation  to  the  applicable  statutes  in  the  in- 
stant case  and  the  decisions  theremider,  wherein  the 
Commissioner  of  Internal  Revenue  is  authorized  and 
required  to  abate  any  tax  under  regulations  approved 
by  the  Secretary  of  the  Treasury  on  the  occasion  of  the 
loss  of  any  distilled  spirits  so  long  as  they  are  not  stolen 
or  destroyed  and  such  loss  did  not  result  from  leakage 
or  evaporation  while  on  the  premises  of  a  registered 
distillery  during  or  after  removal  to  a  bonded  govern- 
ment warehouse.  The  distilled  spirits  lost  were  in- 
tended to  be  used  in  the  fortification  of  w^ine  in  the 
adjoining  winery  premises  of  defendant  winery,  and 
as  the  tax  rate  of  10  cents  per  gallon  of  distilled 
spirits  would,  upon  such  fortification,  become  applica- 
ble, rather  than  the  rate  of  $2.00  per  gallon,  it  is 
apparent  that  a  most  inequitable  result  will  occur  by 
the  imposition  of  a  tax  upon  defendants  at  the  higher, 
rather  than  the  lower  rate. 

In  order  to  supi^ort  the  conclusion  of  appellee  that 
any  loss  of  brandy  resulted  from  negligence,  and  not 
from  a  casualty,  (so  as  to  impute  the  negligence  of  an 
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employee  to  a  corporation),  il  is  necessary  to  impute 
the  commission  of  a  crime  to  the  owner,  which  imputa- 
tion is  not  authorized  under  tlie  statutes  or  decisions 
noted  by  appellee.  (See  Title  26  U.S.C.A.  sec.  2818.) 


CONCLUSION. 

As  appellee  failed  to  sustain  the  burden  of  proof  to 
establish  the  facts  alleged  in  their  complaint,  denied 
and  controverted  by  the  pleadings  and  the  evidence, 
and  as  reversible  error  has  been  committed,  for  the 
reasons  and  upon  the  grounds  set  forth  in  the  opening 
brief  for  appellants,  it  is  submitted  that  there  was 
no  evidence  introduced  or  legally  admitted,  to  sup- 
port the  findings  and  the  judgment  of  the  lower 
Court;  hence,  such  judgment  should  be  reversed  with 
instiaictions  to  the  lower  Court  to  enter  a  judgment 
in  favor  of  defendants  in  conformity  with  the  evi- 
dence and  the  law  applicable  to  the  case. 

Dated,  San  Francisco, 
April  19, 1946. 

Respectfully  submitted, 
Robert  H.  Fouke, 
Hans  A.  Kruger, 
Robert  A.  Wertsch, 

Attorneys  for  Appellants, 
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Appendix 

United  States  Code  Annotated,  Title  26. 
Sec.  2816.     Plan  of  distillery. 

(a)  Requirements.  Except  as  provided  in  section 
2824  (a)  every  distiller  and  person  intending  to  en- 
gage in  the  business  of  a  distiller  shall,  previous  to 
the  approval  of  his  bond,  cause  to  be  made,  under  the 
direction  of  the  collector  of  the  district,  an  accurate 
plan  and  description,  in  triplicate,  of  the  distillery 
and  distilling  apparatus,  distinctly  showing  the  loca- 
tion of  every  still,  boiler,  doubler,  worm  tub,  and  re- 
ceiving cistern,  the  course  and  construction  of  all 
fixed  pipes  used  or  to  be  used  in  the  distillery,  and  of 
every  branch  and  every  cock  or  joint  thereof,  and  of 
every  valve  therein,  together  with  every  place,  vessel, 
tub,  or  utensil  from  and  to  w^hich  any  such  pipe  leads, 
or  with  which  it  communicates;  also  the  number  and 
location  and  cubic  contents  of  every  still,  mash  tub, 
and  fermenting  tub,  the  cubic  contents  of  every  re- 
ceiving cistern,  and  the  color  of  each  fixed  pipe,  as 
required  in  this  chapter.  One  copy  of  said  plan  and 
description  shall  be  kept  displayed  in  some  conspicu- 
ous place  in  the  distillery,  and  two  copies  shall  be 
furnislied  to  the  collector  of  the  district,  one  of  which 
shall  be  kept  by  him,  and  the  other  transmitted  to  the 
Commissioner.  The  accuracy  of  every  such  plan  and 
description  shall  be  verified  by  the  collector,  the 
draftsman,  and  the  distiller;  and  no  alteration  shall 
be  made  in   such  distillery   ivithout  the   consent,  in 
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tvritmg,  of  the  collector.  Any  alteration  so  made  shall 
be  shown  on  the  original,  or  by  a  supplemental  plan 
and  description,  and  a  reference  thereto  noted  on  the 
original,  as  the  collector  may  direct;  and  any  supple- 
mental plan  and  description  shall  be  executed  and 
preserved  in  the  same  manner  as  the  original. 

Sec.  2818.  Notice  of  manufacture  of  and  permit 
to  set  up  still. 

(a)  Requirement.  Any  person  who  manufactures 
any  still,  boiler,  or  other  vessel  to  be  used  for  the  pur- 
pose of  distilling,  shall,  before  the  same  is  removed 
from  the  place  of  manufacture,  notify  in  writing  the 
collector  of  the  district  in  which  such  still,  boiler,  or 
other  vessel  is  to  be  used  or  set  up,  by  whom  it  is  to 
be  used,  its  capacity,  and  the  time  when  the  same  is 
to  be  removed  from  the  place  of  manufacture ;  and  no 
such  still,  boiler,  or  other  vessel  shall  be  set  up  with- 
out the  permit  in  w^riting  of  the  said  collector  for  that 
purpose;  and 

(b)  Penalty  for  setting  up  still  without  permit. 
Any  person  who  sets  up  any  such  still,  boiler,  or  other 
vessel,  without  first  obtaining  a  permit  from  the  said 
collector  of  the  district  in  which  such  still,  boiler,  or 
other  vessel  is  intended  to  be  used,  or  who  fails  to 
give  such  notice,  shall  pay  in  either  case  the  sum  of 
$500.00,  and  shall  forfeit  the  distilling  apparatus  thus 
removed  or  set  up  in  violation  of  law. 

Sec.  2846.  Assessment  for  deficiencies  in  produc- 
tion and  excess  of  matei'ial  used. 
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(a)  Power  of  commissioner.  On  the  receipt  of  the 
distiller's  return  in  each  month,  the  Commissioner 
shall  inquire  and  determine  whether  the  distiller  has 
accounted  for  all  the  grain  or  molasses  used,  and  all 
the  spirits  produced  by  him  in  the  preceding  month. 
If  he  is  satisfied  that  the  distiller  has  reported  all  the 
spirits  produced  by  him,  and  the  quantity  so  re- 
ported is  found  to  be  less  than  80  per  centum  of  the 
producing  capacity  of  the  distillery  as  estimated  ac- 
cording to  law,  he  sliall  make  an  assessment  for  such 
deficiency  at  the  rate  of  tax  imposed  by  law  for 
every  proof  gallon.  In  determining  the  quantity  of 
grain  used,  fifty-six  pounds  shall  be  accounted  as  a 
bushel ;  and  if  the  Commissioner  finds  that  the  distil- 
ler has  used  any  grain  or  molasses  in  excess  of  the 
capacity  of  his  distillery  as  estimated  according  to 
law,  he  shall  make  an  assessment  against  the  distiller 
at  the  rate  imposed  by  law  for  every  proof  gallon  of 
spirits  that  should  have  been  produced  from  the  grain 
or  molasses  so  used  in  excess,  which  assessment  shall 
be  made  whether  the  quantity  of  spirits  reported  is 
equal  to  or  exceeds  80  per  centum  of  the  producing 
capacity  of  the  distillery.  If  the  Commissioner  finds 
that  the  distiller  has  not  accounted  for  all  the  spirits 
produced  by  him,  he  shall,  from  all  the  evidence  he 
can  obtain,  determine  what  quantity  of  spirits  was 
actually  produced  by  such  distiller,  and  an  assessment 
sliall  be  made  for  the  difference  between  the  quantity 
reported  and  the  quantity  shown  to  have  been  actually 
produced,  at  the  rate  of  tax  imposed  bv  law  for  every 
proof  gallon:  Provided,  That  the  actual  product  shall 
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be  assumed  to  be  in  no  case  less  than  80  per  centum 
of  the  producing  capacity  of  the  distillery  as  estimated 
according  to  law.  All  assessments  made  mider  this 
section  shall  be  a  lien  on  all  distilled  spirits  on  the 
distillery  premises,  the  distillery  used  for  distilling 
the  same,  the  stills,  vessels,  fixtures,  and  tools  therein, 
the  tract  of  land  whereon  the  said  distillery  is  located, 
and  any  building  thereon,  from  the  time  such  assess- 
ment is  made  until  the  same  shall  have  been  paid. 

Sec.  2901.     Loss  Allowances. 

(b)  Accidental  fire  or  other  casualty.  The  Secre- 
tary, upon  the  production  to  him  of  satisfactory  proof 
of  the  actual  destruction  by  accidental  fire  or  other 
casualty,  and  without  any  fraud,  collusion,  or  negli- 
gence of  the  owner  thereof,  of  any  distilled  spirits, 
while  the  same  remained  in  the  custody  of  any  officer 
of  internal  revenue  in  any  internal  revenue  bonded 
warehouse  or  of  any  grape  brandy  withdrawn  for  use 
in  the  fortification  of  sweet  wines  and  destroyed  prior 
to  such  use  while  stored  in  the  fortifying  room  on  the 
winery  premises,  and  before  the  tax  thereon  has  been 
paid,  may  abate  the  amomit  of  internal  revenue  taxes 
accruing  thereon,  and  may  cancel  any  warehouse  bond, 
or  enter  satisfaction  thereon,  in  whole  or  in  part,  as 
the  case  may  be.  And  if  such  taxes  have  been  collected 
since  the  destruction  of  said  spirits  or  grape  brandy, 
the  said  Secretary  shall  refund  the  same  to  the  own- 
ers thereof  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated.  And  when  any  distilled 
spirits  are  destroyed  by  accidental  fire  or  other 
casualty,  without  any  fraud,  collusion,  or  negligence 


of  the  owner  tliereof,  after  the  time  when  the  same 
should  have  been  drawn  off  by  the  storekeeper-ganger 
and  placed  in  the  internal  revenue  bonded  warehouse 
provided  by  law,  no  tax  shall  be  collected  on  such 
spirits  so  destroyed,  or,  if  collected,  it  shall  be  re- 
funded upon  the  production  of  satisfactory  proof 
that  the  spirits  were  destroyed  as  herein  specified. 
When  the  owners  of  distilled  spirits  or  grape  brandy 
in  the  cases  provided  for  b}^  this  section  may  be 
indemnified  against  such  tax  by  a  valid  claim  of  in- 
surance, for  a  sum  greater  than  the  actual  value  of 
the  distilled  spirits  or  grape  brandy  before  and  with- 
out the  tax  being  paid,  the  tax  shall  not  be  remitted 
to  the  extent  of  such  msuj-ance. 

Sec.  3031.  Tax  on  brandy  or  spirits  used  in  forti- 
fication. 

(a)  Rate  and  application  of  tax.  Under  such  regu- 
lations and  official  superA^ision  and  upon  the  giving 
of  such  notices  and  entries  as  the  Commissioner,  with 
the  approval  of  the  Secretary,  may  prescribe,  any 
producer  of  wines  defined  under  the  provisions  of 
this  subchapter  may  withdraw  from  any  fruit  dis- 
tillery or  internal  revenue  bonded  warehouse  grape 
brandy,  or  wine  spirits,  for  the  fortification  of  such 
wines  on  the  premises  where  actually  made,  and  any 
producer  of  citrus-fruit  wines,  peach  wines,  cherry 
wines,  berry  wines,  apricot  wines,  prune  wines,  plum 
wines,  pear  wines,  or  apple  wines  may  similarly  with- 
draw citrus-fruit  brandy,  peach  bi'andy,  cherry 
brandy,  berry  brandy,  apricot  brandy,  prune  brandy, 
plum  brandy,  pear  brandy,  or  apple  brandy  for  the 
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fortification,  respectively,  of  citrus-fiaiit  wines,  peacli 
\raies,  cherry  wines,  berry  wines,  apricot  wines,  prune 
wines,  plum  wines,  pear  wines,  or  apple  wines,  on  the 
j)remises  where  actually  made:  Provided,  That  after 
June  26,  1936,  there  shall  be  levied  and  assessed 
against  the  producer  of  such  wines  or  citrus-fruit 
wines,  peach  wines,  cherry  wines,  berry  wines,  apricot 
wines,  prune  wines,  ])lum  wines,  pear  wines,  or  apple 
wines  (in  lieu  of  the  internal-revenue  tax  now^  im- 
posed thereon  by  law)  a  tax  of  10  cents  per  proof - 
gallon  of  grape  brandy,  citrus-fruit  brandy,  peach 
brandy,  cherry  brandy,  berry  brandy,  apricot  brandy, 
prune  brandy,  plum  brandy,  pear  brandy,  apple 
brandy  or  wine  spirits,  whenever  withdrawn  and  so 
used  by  him  after  such  date  in  the  fortification  of 
such  wines  or  citrus-fruit  wines  or  peach  wines,  cherry 
wines,  berry  wines,  apricot  wines,  prune  wines,  plum 
wines,  pear  wines  or  apple  wines  during  the  preceding 
month,  which  assessment  shall  be  paid  by  him  within 
eighteen  months  from  the  date  of  notice  thereof: 
Provided,  That  every  producer  of  wine  who  with- 
draws such  brandy,  citrus-fruit  brandy,  peach  brandy, 
cherry  brandy,  berry  brandy,  api)le  brandy,  or  wine 
spirits  shall  give  bond  to  fully  cover  at  all  times  prior 
to  payment  of  the  assessment  the  amomit  of  tax 
due  on  such  brandy,  citrus-fruit  brandy,  peach  brandy, 
cherry  brandy,  berry  brandy,  apricot  brandy,  prune 
brandy,  plum  brandy,  ])ear  brandy,  apple  brandy,  or 
wine  spirits,  which  bond  shall  be  in  such  form  as  the 
Commissioner,  with  the  approval  of  the  Secretary, 
shall,  by  regulations,  prescribe.    When  such  wines  are 
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destroyed  or  sold  or  removed  for  the  manufacture  of 
vinegar,  or  the  production  of  dealcoholized  wines  con- 
taining less  than  one-half  of  1  per  centum  of  alcohol 
by  volume,  the  tax  under  this  section  as  such  grape 
brandy,  citrus-fruit  brandy,  peach  brandy,  cherry 
brandy,  berry  brandy,  apricot  brandy,  prune  brandy, 
plum  brandy,  pear  brandy,  apple  brandy,  or  wine 
spirits  shall,  mider  such  regulations  as  the  Secretary 
may  prescribe,  be  abated  or  refunded. 

Nothing  contained  in  this  section  shall  be  construed 
as  exempting  any  wines,  citrus-fniit  wines,  peach 
wines,  cherry  wines,  berry  wines,  ajnicot  wines,  prmie 
wines,  plum  wines,  pear  wines,  apple  wines,  cordials, 
liqueurs,  or  similar  compounds  from  the  payment  of 
any  tax  provided  for  in,  this  subchapter. 

Any  such  wines,  or  citrus-fruit  wines,  or  peach 
wines,  cherry  wines,  berry  wines,  apricot  wines,  prune 
wines,  plum  wines,  pear  wines,  apple  wines,  may,  un- 
der such  regulations  as  the  Secretary  may  prescribe, 
be  sold  or  removed  tax  free  for  the  manufacture  of 
vinegar,  or,  for  the  production  of  dealcoholized  wines 
containing  less  than  one-half  of  1  per  centum  of 
alcohol  by  volmne. 

The  taxes  imposed  by  this  section  shall  not  apply 
to  dealcoholized  wines  containing  less  than  one-half 
of  1  per  centum  of  alcohol  by  volume. 

(b)     Loss  Allowances. 

(1)  Leakage,  evaporation,  etc.  The  Commissioner, 
under  rules  and  regulations  to  be  by  him  prescribed 
with  the  approval  of  the  Secretary,  upon  the  presen- 


VIU 

tation  of  proof  to  his  satisfaction  of  the  loss  by 
leakage,  evaporation,  theft,  or  otherwise  of  brandy 
or  fruit  spirits,  intended  for  the  fortification  of  wine, 
from  storage  tanks  in  bonded  warehouses  or  from 
steel  drums  filled  therefrom  while  such  drmns  are 
in  such  warehouse,  and  in  the  fortification  room  of  a 
bonded  winery,  not  occurring  as  the  result  of  any 
negligence,  comiivance,  colKision,  or  fraud  on  the  paii: 
of  the  winemaker  or  his  agents,  is  hereby  authorized 
to  remit  or  refmid  the  taxes  assessed  or  paid  upon 
such  lost  brandy  or  fruit  spirits:  Provided,  hotvever, 
That  such  remission  or  refimd  shall  be  allowed  only 
to  the  extent  that  the  distiller  or  winemaker  is  not 
indenmified  or  recomjjensed  for  such  loss. 

Sec.  3032(a).     Foi-tification  of  wines. 

(a)  Pure  sweet  wines.  Any  producer  of  pure 
sweet  wines  may  use  in  the  preparation  of  such  sweet 
wdnes,  under  such  regulations  and  after  the  filing  of 
such  notices  and  bonds,  together  with  the  keeping  of 
such  records  and  the  rendition  of  such  reports  as  to 
materials  and  products  as  the  Commissioner,  with  the 
approval  of  the  Secretary,  may  prescribe,  wine  spirits 
produced  by  any  duly  authorized  distiller,  and  the 
Commissioner,  in  determining  the  liability  of  any  dis- 
tiller of  wine  spirits  to  assessment  under  Section 
2846,  is  authorized  to  allow  such  distiller  credit  in  his 
computations  for  the  wine  spirits  withdrawn  to  be 
used  in  fortifying  sweet  wines  under  this  chapter. 


